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PEEFAOE. 


The  desirability  of  a  single  edition  of  the  Prize 
Cases  which  are  contained  in  a  number  of  separate 
Admiralty  Reports  was  pointed  out  in  the  Report  of 
the  Inter-Departmental  Committee  of  1902  on  Prize 
Law.  An  arrangement  was  therefore,  in  1904,  come 
to  between  His  Majesty'k^  Government  and  Messrs. 
Stevens  &  Sons,  Limited,  for  the  publication  of  a 
uniform  edition  of  these  Cases,  with  the  preparation 
of  which  I  have  been  entrusted.  In  regard  to  the 
general  plan  of  the  work  I  have  had  the  advantage 
of  the  advice  of  the  Eael  of  Desaet,  K.C.B.,  Solicitor 
to  the  Treasury,  and  Mr.  W.  E.  Davidson,  K.C,  C.B., 
of  the  Foreign  Office,  two  members  of  the  Committee 
already  mentioned,  to  whom  is  due  the  realization  of 
its  recommendation,  and  who  have  taken  a  personal 
interest  in  this  publication.  For  the  execution  of  it 
I  am,  however,  solely  responsible. 

I  desire  here  to  thank  Mr.  John  George  Smith, 
late  Registrar  of  the  Admiralty  Court,  for  his  kind 
and  valuable  assistance — by  perusing  the  proof  sheets 
of  these  two  volumes,  and  by  many  important  sug- 
gestions in  regard  to  the  phraseology  of  the  head- 
notes.  To  Mr.  John  Aspinall,  Barrister-at-Law,  I 
am  also  much  indebted,  for  his  important  assistance 
in  the  troublesome  work  of  preparing  an   Index   to 

each  of  these  volumes. 
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IV  PREFACE, 

This  edition,  it  may  be  stated,  is  not  a  selection 
of  Leading  Cases,  but,  as  far  as  may  be,  an  edition 
which  contains  all  the  reported  cases  which  remain 
of  value. 

In  order  to  accomplish  this  end  within  the  con- 
templated space  several  means  have  been  employed. 
The  purely  Admiralty  Cases  contained  in  the  several 
Reports— those  known  technically  as  cases  decided 
in  the  Instance  Court — have,  of  course,  been  rejected, 
and  also  cases  on  the  Navigation,  Slave  Trade  and 
Revenue  Acts.  Questions  of  fact  have  usually  not 
been  reprinted,  unless,  as  in  some  of  the  earlier 
Reports,  they  are  illustrative  of  the  evolution  of 
British  Prize  Law,  or  as  in  the  cases  arising  out  of 
the  war  with  Russia  in  1854 — 5,  they  are  the  latest 
modern  examples  of  the  application  of  this  law. 
Sometimes,  also,  it  has  been  possible — especially  in 
cases  relating  to  joint  capture — to  reprint  only  the 
decision  on  a  point  of  law,  whilst  where  more  than  in 
one  case  the  same  legal  principle  has  been  repeated,  it 
has  usually  been  considered  desirable  not  to  print 
each  case.  It  has  also  been  possible  to  reject  cases 
reiterating  points  of  practice,  and  some  on  the 
interpretation  of  the  special  wording  of  licences,  not 
involving  questions  of  principle.  In  the  six  volumes 
of  Sir  Christopher  Robinson's  Reports  the  arguments 
of  Counsel  are  stated  at  length.  In  those  of  Sir  John 
Dodson  they  are  entirely  omitted,  and  as  Lord 
Stowell's  judgments  are  so  clear  and  exhaustive  the 
arguments  add  little  to  the  value  of  the  decision, 
and  therefore  they  have  generally  been  entirely 
excluded  from  this  republication.  A  few  decisions 
only  have  been  reprinted  from  Acton's  Appeal  Cases,  . 
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because  the  decisions  of  the  Court  below  being  usually 
affirmed  without  reasons  stated,  it  is  impossible  to 
obtain  any  guidance  from  most  of  these  Reports. 

Headnotes  in  the  form  which  is  now  usual  in 
modern  Law  Reports  have  been  inserted  uniformly 
throughout  the  two  volumes,  but  those  published  in 
Moore's  Privy  Council  Reports  have  been  retained, 
with  an  occasional  verbal  amendment.  Occasional 
cross-references  are  also  given.  The  reference  in 
the  margin  to  the  original  report  will  facilitate 
the  discovery  of  cases  in  current  text-books. 

The  full  titles  and  dates  of  the  Reports  from 
which  the  present  collection  has  been  made  are  given 
in  the  Table  of  Reports.  In  addition  to  the  general 
Table  of  Cases  with  headnotes,  a  short  subsidiary 
Table  has  been  prepared,  showing  such  cases  as  have 
been  printed  in  footnotes.  In  the  original  Reports 
some  valuable  decisions  were,  from  some  cause  or 
other,  placed  in  notes;  these  have  when  desirable, 
as  in  the  leading  case  of  The  Sally,  been  placed 
in  the  text.  Other  cases  which  were  reported  in 
the  body  of  the  former  works  have  been  placed  in 
notes  appended  to  cases  of  a  more  leading  character. 
Such  cases  have  the  reference  to  the  original  report 
placed  in  the  margin,  in  order  to  distinguish  them 
from  decisions  originally  printed  by  the  reporters  in 
a  note.  A  Chronological  Table  has  also  been  com- 
piled to  make  the  course  of  British  Prize  Law  more 
clear.  The  most  remarkable  feature  of  that  body 
of  jurisprudence  is  the  extraordinary  influence  upon 
it  of  a  single  judge — Lord  Stowell — whose  decisions 
form  the  basis  of   British  Prize    Law.     During  the 
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Crimean  War,  the  last  occasion  on  which  a  British 
Prize  Court  was  at  work,  those  judgments  gained 
in  credit  and  permanence,  since  criticisms  to  which 
they  were  subjected  served  only  to  show  their 
soundness  and  value.  Lord  Stowell  was  singularly 
fortunate.  When,  in  1798,  he  was  appointed  judge 
of  the  High  Court  of  Admiralty,  and  then  became 
judge  of  the  Prize  Court,  the  war  with  France 
had  already  continued  for  five  years,  and  the  Prize 
Court  was  overflowing  with  business.  But  there 
was  little  definite  law  to  guide  either  Bench  or 
Bar,  there  was  no  code  of  British  Prize  Law, 
and  but  few  judicial  decisions  were  to  be  found 
recorded,  and  these,  for  the  most  part,  but  imper- 
fectly reported.  The  time  and  the  man  thus  came 
together.  Lord  Stowell  had  a  remarkable  power  of 
lucid  exposition,  he  was  a  master  of  maritime  and 
international  law,  and  he  had  a  keen  sense  of  the 
dignity  of  his  office  and  of  the  unique  opportunity 
which  lay  before  him.  Unhampered  by  judicial 
dicta,  or  by  statutes,  he  set  out  to  lay  down  a  series 
of  propositions  which,  as  has  been  said,  now  form 
the  basis  of  English  Prize  Law.  For  the  most  part 
they  are  contained — as  was  to  be  expected — in  the 
judgments  which  were  given  during  the  first  ten 
years  of  his  tenure  of  office,  a  period  conterminous 
with  the  Reports  of  Sir  Christopher  Robinson.  After 
that  time  his  decisions  are,  generally  speaking,  illus- 
trative rather  than  expository,  for  the  chief  part  of 
the  work  of  this  great  jurist  and  judge  was  finished. 

E.  S.  ROSCOE. 

June,  1905. 
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^\;)V0nifl0g^ical  ^able* 


Date. 

Events. 

1756 

May 

OomTTiencement  of  the  Seven  Tears'  War. 

1762 

Jan.  2  ... 

War  declared  by  Great  Britain  against  Spain. 

1762 

Nov.  2... 

Preliminaries  of  Peace. 

1763 

Feb.  10 

Treaty  of  Paris.     End  of  Seven  Tears'  War. 

1775 

June     . . . 

American  War  of  Independence.     (Bunker's  TTill,  June  17.) 

1778 

March  ... 

Declaration  of  War  against  France  on  her  Alliance  witli  the 
American  Colonies. 

1778 

July  29 

Order  of  Reprisals  against  France. 

1779 

June  16 

Declaration  of  War  by  Spain  against  Great  Britain. 

1779 

June  18 

Order  of  Eeprisals  against  Spain. 

1783 

Sept.  3... 

Treaties  of  Versailles.  (Separate  treaties  between  Great  Britain, 
and  France,  Spain,  and  the  United  States.) 

1793 

Feb 

Declaration  of  War  by  France  against  Great  Britain. 

1793 

Feb.  14 

Order  of  Eeprisals  against  France. 

1793 

33  George  iU.  c.  66  (Prize  Act,  1793)  (a). 
Order  of  Eeprisals  against  Holland. 

1795 

Sept.  15 

1796 

Nov.  9... 

Order  of  Eeprisals  against  Spain. 

1798 

Oct.  26... 

Sir  William  Scott  (Lord  Stowell)  appointed  Judge  of  the  High 
Court  of  Admiralty. 

1801 

Oct.  10... 

Eatiflcation  of  the  Preliminaries  of  Peace  exchanged  between 
Great  Britain  and  France. 

(a)  6  Amn.  c.  37  (1708)  has  been  called  the  first  general  Prize  Act,  but  4  &  5  Will. 
&  Mary,  o.  25,  gaye  one- third  of  a  prize  captured  by  a  man-of-war  to  the  crew,  and  four- 
fifths  in  case  of  a  privateer  ;  in  1649  an  Ordinance  of  the  Commonwealth  gave  a  moiety  of 
a  prize  to  the  captors.  A  Prize  Act  was  passed  at  the  beginning  of  each  war.  The  Naval 
Prize  Act  (27  &  28  Vict.  o.  26)  was  a  permanent  act.  See  further,  the  Msele,  Vol.  I., 
p.  450,  note ;  and  Collectanea  Maritima,  being  a  CoUeotion  of  Public  Instruments  tending 
to  Illustrate  the  History  and  Practice  of  Prize  Law  (p.  188  et  seq.,  note),  by  Chr.  Robinson, 
LL.D.     London  :  J.  White  and  J.  Butterworth,  Fleet  Street.     1801. 
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CHRONOLOGICAL  TABLE. 


Date. 


1805  Mar.  27 
1803  Jan.  11.. 
1803  May  16 

1803  

1808  June  16 

1806  May  14 
1805  


1806  Mar.  28 

1806  Aprils.. 

1807  Oct.  26.. 
1807  Deo.  1  .. 
1814  April  4.. 

1814  May  30.. 

1815  March.. 
1815  Nov.  20 
1834  


1854     Mar.  29 
1854    Mar.  29 


1854      

1856    Mar.  30 
1856    April  16 


Events. 


1864 


Treaty  of  Amiens. 

Declaration  of  War  by  Great  Britain  against  Spain. 

Declaration  of  War  by  Great  Britain  against  France. 

43  George  III.  c.  160  (Prize  Act,  1803). 

Declaration  of  War  by  Great  Britain  against  Holland. 

Declaration  of  War  by  Great  Britain  against  Prussia. 

43  George  III.  c.  72  (Prize  Act,  1805),  wholly  incorporating 
Prize  Act,  1803. 

North  Sea  Ports  closed  by  Prussia  agaiast  British  Ships. 

Embargo  on  Prussian  Ships  in,  or  which  may  enter,  British 
Ports. 

Declaration  of  War  by  Eussia  against  Great  Britain. 

Declaration  of  War  by  Great  Britain  against  Eussia. 

Abdication  of  Napoleon. 

First  Treaty  of  Paris. 

War  renewed  against  Napoleon. 

Second  Treaty  of  Paris. 

Privy  Council  created  Appeal  Court  in  Prize  Oases  (3  &  4 
Will.  IV.  c.  41). 

Declaration  of  War  against  Eussia. 

Order  in  Council  granting  Eeprisals  against  Eussia,  and  estab- 
lishing the  High  Court  of  Admiralty  and  the  several  Courts 
of  Admiralty  within  Her  Majesty's  Dominions  as  Prize 
Courts. 

Prize  Act,  1854  (17  &  18  Vict.  c.  18). 

Treaty  of  Paris. 

Declaration  of  Paris. 

(1)  Privateering  is  and  remains  aboKshed. 

(2)  The    Neutral    Flag  covers  Enemy's  Goods  with  the 

exception  of  Contraband  of  War. 

(3)  Neutral  Goods,  with  the  exception  of  Contraband  of 

War,  are  not  liable  to  capture  under  Enemy's  Flag. 

(4)  Blockades,  in  order  to  be  binding,  must  be  effective. 
Naval  Prize  Act,   1864  (27  &  28  Vict.   o.   25),  creating  the 

Courts  Admiralty  and  Vice-Admiralty  Courts  ^rize 
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IX 


Date. 


Events. 


1891 


1894 


1898    Oct.  20. 


1898    July  18. 


Judicature  Act,  1891  (54  &  55  Vict.  c.  53),  by  s.  4,  the  High 
CoTU-t  to  be  a  Prize  Court  witliin  meaning  of  Naval  Prize 
Act,  1864,  and  all  Prize  Causes  to  be  assigned  to  tbe 
Probate,  Divorce  and  Admiralty.  Division. 

Prize  Court  Act  (57  &  58  Vict.  c.  39)  —  contains  Eegulations 
as  to  Prize  Courts,  and  authorizes  the  making  of  Eules 
of  Court. 

Order  in  Council  approving  new  Eules  of  Court  touching 
Practice  in  Prize  Proceedjngs,  with  Forms  and  Tables  of 
Pees. 

Order  in  Council  approving  Eules  of  Court  for  Vice- Admiralty 
Courts. 


(  ^  ) 

JUDGES  OF  THE  HIGH  COURT  OF  ADMIRALTY 
(PRIZE  COURT)  FROM  1702. 

— ♦ — 

SiE  CHAELES  HEDGES June,  1702  —  1714  (a). 

H.  HENCHMAN,  LL.D June,  1714  —  1714  (5). 

H.  NEWTON,  LL.D Oct.  1714  —  1715  (c). 

Sir  HENEY  PENEIOE Aug.  1715  —  1751  (d). 

Sib  THOMAS  SALUSBUEY     Dec.  1751  —  1773  (e). 

Sir  GEOEGE  HAY Nov.  1773  —  1778  (/). 

SiE  JAMES  MAEEIOTT    Oct.  1778  —  1798  (^). 

Sir  WILLIAM  SCOTT  (Lord  Stowell) . .   Oct.  26,  1798  —  1828  {h). 

*SirCHEISTOPHEE  EOBINSON    ....  Eeb.  1828  —  1833 («). 

*SiE  JOHN  NICHOLL May,  1833  —  1838  (j). 

Eight  Hon.  STEPHEN  LUSHINGTON, 

LL.D Oct.  1838         —     1867(/;). 

*SiR  EOBEET  J.  PHILLIMOEE  Aug.  1867       —    High  Court  of 

Admiralty  incorporated  in  Supreme  Court  of  Judicature,  1873  (Z). 

(a)  Admiralty  Muniment  Book,  Vol.  5,  p.  121. 

(S)  „  ,,  „  .,    6,  p.  121. 

W  „  ,,  ,.  „    6,  P-  139. 

{d)  „  „  „  „    7,  p.  139. 

(«)  „  .,  ..  >,    9,  P-  80. 

(/)  „  „  ,.  „  10,  p.  147. 

(?)  „  ,,  „  „  10,  p.  212. 

(A)  „  „  „  ,,  12,p.  99. 

(i)  „  „  ,,  „  15,  p.  266. 

U)  J.  ).  ..  „18,  p.  1. 

W  >,  ,-  „  „19,  p.  20. 

{I)  ,,  „  ,,  >,  22,  p.  394. 

*  These  Judges  had  no  oooasion  to  sit  as  Judges  of  the  Prize  Court. 


XI 


TABLE    OF    REPORTS. 


Volume  I. 

PAOES 

The  Law  of  Conteaband  of  War,  -with  a  Selection  oe 
Oases  from  the  Papees  of  the  Eight  Hon.  Sir 
Geoege  Lee,  LL.D.  By  Fhedeeic  Thomas  Peatt, 
LL.D.     London.     1856 1—3 

Eepoets  of  Cases  Deteemined  by  the  High  Couet  of 

AHMIEALTT,  AND   UPON  ApPEAL  THEREFEOM,  temp.   SlE 

Thomas  SALirsEtrEY  and  Sie  George  Hat,  Judges, 
1758 — 1774.  By  Sir  "William  BuREELL,  Bart.,  LL.D. 
Edited  by  Eeginald  G.  Maesden    3 — 1 1 

Decisions  in  the  High  Court  of  Admiralty  dueing  the 
Time  of  Sie  Geoege  Hay  and  of  Sie  James  Mar- 
riott, LATE  Judges  of  that  Couet,  1776 — 1779    ....     12 — 28 

Eepoets  of  Cases  Argued  and  Determined  in  the 
High  Court  of  Admiralty,  coMMENCiNa  with  the 
Judgments  of  the  Eight  Hon.  Sir  "William  Scott, 
Michaelmas  Teem,  1798.  By  Che.  Eobinson,  LL.D. 
Li  6  volumes.     1798—1808 28  to  end  ol  Vol. 


xu 


TABLE  OF  REPORTS. 


Volume  II. 

Ebpoets  op  Cases  Aegtied  aicd  Determined  in  the 
High  Court  of  Abmiealtt,  commencing  with  the 
Judgments  of  the  Eight  Hon.  Sir  William  Scott, 
Easter  Term,  1808 — 1812.  By  Thomas  Ed-wards, 
LL.D 1- 


-103 


Eeports  of  Cases  Argued  and  Determined  before  the 
Most  Noble  and  Eight  Honourable  the  Lords 
Commissioners  of  Appeals  in  Prize  Causes  ; 

Also  on  Appeal  to  the  King's  Most  Excellent 
Majesty  in  Council.  By  Thomas  Haeman  Acton. 
In  2  volumes.     1809—1811 103—120 

Eeports  of  Cases  Argued  and  Determined  in  the 
High  Court  of  Admiralty,  commencing  with  the 
Judgments  of  the  Eight  Hon.  Sir  "William  Scott, 
Trinity  Teem,  1811.  By  John  Dodson,  LL.D.  In 
2  volumes.     1811 — 1822    120 — 237 


Eeports  of  Cases  decided  during   the  Present  War"^ 
IN  the  Admiralty  Prize  Court  and  the  Court  of 
Appeal.    Published  for  the  Eegistry  of  the  High 
Court  of  Admiralty,  and  Edited  by  Thomas  Spines, 
D.C.L.     1854—1856 - 


Eeports  of  Cases  heard  and  determined  by  the  Judicial 
Committee  and  the  Lords  of  Her  Majesty's  Most 
Honourable  Privy  Council.    By  Edmund  F.  Moore 
Barristee-at-La-w.    Vols.  9, 10, 1 1, 12.    1854 — 1856, 
1854—1859 


238 

1  to  end 

of  Vol. 


(     xiii     ) 


TABLE  OF  CASES. 


— ♦ — 
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Contraband — Frincipks  of  Law — Pitch  and  Tar — Ziability  of  Ship. 
Pitoli  and  tar  are  contraband  of  war.    The  different  classes  of  con- 
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traband. 

LA  PACIPIQUE     [Burren,  159] 3 

Capture — Prize — Admiral — Itifht  to  Share  of  Prize. 
An  admiral -was  appointed  to  take  command  of  a  squadron.  Held,  that 
he  was  not  entitled  to  share  of  prize  taken  by  a  ship  of  such  squadron, 
the  captain  of  which  ship  at  the  time  of  the  capture  had  not  yet  received 
orders  from  him,  such  ship  being  on  a  cruise  out  of  reach  of  com- 
munication with  the  squadron,  and  acting  under  orders  from  the 
Admiralty. 

DIE  YIBK,  GEBEOEDEES    [BurreU,  159]    5 

Sloelcade — Evidence—EnemyU  Cargo. 
A  blockade  must  be  proyed  strictly,  and  when  this  was  not  done  the 
parties  were,  by  the  Judges'  Delegates,  given  time  to  plead,  and  the 
sentence  of  the  Court  below  was  for  the  time  being  reversed. 

ST.  JACOB     [BurreU,  160] 6 

Cargo —  Contraband —  Oil. 
A  cargo  of  oil  was  held  by  the  Court  of  Appeal  not  to  be  contraband. 
Judgment  of  the  Court  of  Admiralty  reversed. 

JESUS     [BurreU,  165] 6 

Contraband — Neutral  Cargo — Saltpetre. 
Saltpetre  is  contraband  of  war. 

DB  FOETUYN    [BurreU,  175] 7 

Capture — Neutral  Port — Bnemy  Ship. 
An  enemy  ship  captured  in  a  neutral  port  was  ordered  to  be  restored 
to  the  owner. 

YONG  VEOW  ADEIANA    [BurreU,  178] 8 

Neutral  Ship — Enemy  Goods — BilU  of  Lading — Fictitious  Tran- 
shipment. 
A  neutral  ship  was  put  up  for  general  freight  at  Cadiz,  and  took  on 
board  as  part  of  her  cargo  goods,  originally  destined  for  Marseilles, 
from  two  enemy  ships  lying  near.  The  bills  of  lading  stated  that 
the  goods  were  shipped  on  account  and  at  the  risk  of  neutrals,  and 
were  going  to  a  neutral  port.  Held,  that  having  regard  to  the  facts, 
the  goods  were  enemy  goods  destined  for  an  enemy  port,  and  so  were 
liable  to  condemnation. 
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,*,  See  also  Cases  Eepubliahed  in  Notes,  Vol.  II. 
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THE  MED  GUDS  HIELPE.  [Pratt,  i9iw] 

Contrahand — Principles  of  Law — Pitch  and  Tar — Liahility  of  Ship. 

Pitch  and  tar  are  contraband  of  war.  Tlie  different  classes  of 
contraband  enumerated.  A  neutral  sMp  condemned  for  carrying  con- 
traband. 

Per  Cueiam.     [Sir  Henry  Penrice.]     The  question  is,  whether        i'^*^ 
this  Swedish  ship  is  well  seized  by  the  Hagle  privateer.     This  ship      affirmed 
has  not  a  passport  in  the  form  directed  hy  the  treaty  with  Sweden  '^"'"  ^^'  ^'^^°' 
in  1661,  and  therefore  the  priyateer  had  good  reason  to  bring  in 
this  ship.     Her  whole  cargo  is  pitch  and  tar,  and  there  is  no  doubt 
but  that  it  was  designed  for  the  use  of  the  French. 

Pitch  and  tar  are  not  enumerated  in  the  11th  Article  {b)  of  the 
Swedish  Treaty,  but  I  rather  think  those  enumerated  were  men- 
tioned rather  for  example  than  by  way  of  exclusion,  and  that 
there  are  other  contraband  goods  than  what  are  mentioned  in  that 
article. 

Three  species  of  goods — 

1st.  Eor  immediate  use  of  war  in  the  manner  they  are,  and 

those  are  contraband. 
2nd.  Of  a  mixed  nature,  which  may  be  of  use  for  war  and 
for  other  purposes,  and  these  sometimes  are,  and  sometimes 
are  not,  contraband. 
3rd.  Things  for  pleasure,  and  which  are  of  no  use  in  war,  and 
those  are  not  contraband. 

Pitch  and  tar  are  of  a  mixed  nature ;  may  be  used  for  civil 
purposes,  and  also  for  fitting  ships  of  war.     Sovereign  Princes  at 

(a)  The  Law  of  Contraband  of  War,  D.C.L.,  P.O.,  M.P.     Besides  being 

byP.T.  Pratt,  LL.D.  London,  1856.  an   Advocate  of  Doctors'    Commons 

[In  this  work  are  collected  a  number  with  a  large  business,  Lee  was  from 

of  short  reports  from  the  MS.  notes  1751  to  1758  Dean  of  Arches.] 

of    Sir    George    Lee    (1700—1758),  (6)  Dumont,  Vol.  VL,  p.  386. 
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■^  THE  MED  GUDS  HIELPE. 

1745         war  may  declare  such  and  such  things  to  be  oontrahand,  and,  after 

"^"    notice  to  their  allies,  theii'  subjects  may  certainly  seize  them. 

The  Med         The  Arms  of  Plymouth,  in  1692,  is  the  strongest  case  that  has 
'been  cited  for  condemning  this  ship. 

In  the  old  instructions  the  11th  and  12th  Articles  of  the  Swedish 
Treaty  were  inserted.  Now  they  are  not  inserted,  and  I  suppose 
the  reason  was,  because  by  the  present  instructions  pitch  and  tar 
in  Swedish  ships  are  expressly  declared  to  be  contraband. 

A  privateer  who  pursues  his  instructions,  does  right.  The  Eagle 
privateer  has  pursued  the  King's  instructions,  and  therefore  I 
declare  and  pronounce  that  this  ship  and  her  cargo  of  pitch  and 
tar  are  good  and  lawful  prize,  and  was  rightly  and  duly  seized  and 
taken  by  the  Eagle  privateer,  Captaiu  Bazeley,  Commander. 

Nov.  12th,  1745. — The  above  judgment  was  appealed  against, 
and  came  on  for  argument  before  the  Lords  of  Appeal. 

Br.  Paul,  for  appellants.  Treaties  by  Cromwell  enumerate  con- 
traband, and  nothing  else  is  so. 

Pitch  and  tar  have  been  ordered  to  be  sold  in  England. — 
Attentat  by  selling. 

N.B.  Treaties  with  Oromivell  not  confirmed. 

Mr.  Solicitor-General,  for  respondents.  Contraband  is  every 
thing  that  is  of  use  in  carrying  on  the  war. 

Dr.  Paul's  argument.  Pitch  and  tar  are  not  useful  without 
tallow.     9th  Article  of  Instructions  directs  treaties  to  be  observed. 

Mr.  Attorney-General,  same  side  for  appellants.  First,  consider 
the  ship  only.  No  instance  mentioned  of  condemning  the  ship  for 
having  contraband  goods. 

Secondly,  consider  the  goods.  With  regard  to  the  Law  of 
Nations.  Every  good  purpose  is  supported  by  detaining  the  goods 
that  may  be  made  use  of  in  war. 

Bynkershoek.  Does  not  say  pitch  and  tar.  Treaty  with  Sweden, 
1661.  Nothing  contraband  but  what  is  enumerated  in  the  11th 
Article. 

Christiana  Margaretta.     Sir  Lionel  Jenkins,  2  vols.  751. 


THE  LA  PACIFIQUE. 

'On  the' 29th  of  June,  1750,  the  Lords  met  and  confirmed  the        1750 
sentence  of  the  Judge  of  the  Admiralty,  pronouncing  that  the      '^""^^^- 
cargo  is  contraband  by  the  laws  of  nations  and  within  the  treaty     The  Med 
with  Sweden,  and  condemned  both  ship  and  cargo.  [Qeepost,  p.  38.] 
Present  at  this  sentence,  Duke  of  Dorset,  Lord  President,  Lord 
Chief  Justice  Willes,  and  Mr.  Doddington.     The  Duke  of  Bedford 
and  Earl  of  Harrington  heard  the  cause,  but  were  absent  when  the 
sentence  was  given,  but  sent  their  approbation  and  consent  to  it. 


GUD3  HiELPE. 


In  the  Jonge  Tobias,  December  14th,  1747,  salt  consigned  to  a 
port  of  naval  equipment  was  pronounced  contraband.  [Pratt, 
p.  190.] 


In  the  Young  Andreas,  March  22nd,  1747,  a  Prussian  ship 
bound  from  Dublin  to  Eochfort  with  butter,  tallow,  and  coals,  was 
captured  on  3rd  November,  the  tallow  and  20  tons  of  butter  were 
condemned  as  contraband.     [Pratt,  p.  99.] 


THE   LA  PACIFIQUE.  [Barrell.lSS.] 

Capture — Prize — Admiral — Bight  to  Share  of  Prize. 

An  admiral  was  appointed  to  take  command  of  a  squadron.  Held, 
that  lie  was  not  entitled  to  share  of  prize  taken  by  a  ship  of  such 
squadron,  the  captain  of  which  ship  at  the  time  of  the  capture  had  not 
yet  received  orders  from  him,  such  ship  heing  on  a  cruise  out  of  reach  of 
communication  with  the  squadron,  and  acting  under  orders  from  the 
Admiralty. 

A  Feench  ship  was  taken,  March,  1758,  in  lat.  48,  ofE  Cape  1761,  I76i 
Finisterre,  by  his  Majesty's  ship  Windsor,  Captain  Lane  Falkner. 
6th  May,  the  ship  was  condemned  in  the  Admiralty  Court,  when 
an  appearance  was  given  for  Sir  Edw.  Hawke,  claiming  one- 
eighth  as  admiral,  under  whose  command  the  prize  was  taken. 
Captain  F.  denied  his  interest,  which  was  propounded  in  an 
allegation  pleading  that,  6th  March,  1758,  Sir  E.  H.  was  appointed 
by  the  Lords  of  the  Admiralty  commander  of  a  squadron  of  men- 
of-war  to  be  employed  in  the  Channel  soundings,  or  wherever  else 
his  Majesty's  service  should  require ;  and  he  was  thereby  required 
to  take  on  him  the  command  of  said  squadron,  and  all  captains 
and  officers  belonging  to  said  ships  were  charged  to  be  obedient  to 
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1761, 1764     him  as  their  commander-in-ohief.     That  annexed  to  said  commis- 


rpjjj,  j^^      sion  was  a  list  of  what  ships  the  squadron  was  to  consist,  amongst 
PAomauE.    which  is  the  Windsor,  particularly  described  to  he  off  Finisterre, 
then  between  Cape  Ortugal  and  TJshant.     That  by  reason  of  the 
premises,   the    Windsor  was,   on   13th  March,   1758,  under  the 
command  of  said  Sir  E.  H.,  who  was  at  that  time  on  boai-d  the 
RamiUies,  proceeding  to  the  westward.     Captain  F.  in  his  answers 
admitted  Sir  E.  H.'s  command  as  pleaded,  and  gave  an  allegation 
pleading  that,  14th  Feb.,  1758,  he  reoeiTed  an  order  of  that  date 
from  the  Commissioners  of  the  Admiralty,  directing  him  to  take 
the  Coventry  to  sea  and  cmise  between  lat.  48  and  50  till  he  should 
get  120  leagues  to  the  westward,  and  directing  him  to  stretch  off 
Cape  Finisterre  and  cruise  between  Cape  Ortugal  and  Ushant, 
taking  care  to  return  to  Plymouth  Sound  with  both  ships  by  the  ex- 
piration of  one  month  from  his  departure.  That  Captain  F.  sailed  for 
Plymouth  with  the  Windsor  and  Coventry,  24th  Feb.,  1758,  and 
13th  March  following  took  the  Pacifique  in  lat.  48,  with  which  he 
returned  to  Plymouth,  26th  March,  and  then,  and  not  before, 
received    from  Admiral    Harrison,   then  commander-in-chief  at 
Plymouth,  an  order  from  Sir  E.  H.,  dated  Spithead,  1st  (a)  March, 
requiring  him  as  captain  of  the  Windsor  to  put  himself  under  his 
command,  and  to  complete  his  water  and  stores  and  provisions  to 
four  months,  and  to  keep  in  constant  readiness  for  the  sea.     (Sir 
E.  H.  sailed  from  Spithead  on  11th  of  March.)     Captain  F.  did 
not  at  that  time  act  under  any  order  of  Sir  E.  H.,  but  solely  under 
the  aforesaid  order  of  14th  February,  1758,  from  the  Lords  of  the 
Admiralty.     The  facts  pleaded  in  this  allegation  were  admitted  by 
Sir  E.  Hawke  in  his  answer. 

13th  May,  1761. — The  Judge  of  the  Admiralty  pronounced  for 
Sir  E.  Hawke's  interest,  and  that  under  his  Majesty's  proclama- 
tion he  was  and  is,  as  admiral  under  whose  command  the  prize  in 
question  was  taken,  entitled  to  one-eighth  of  the  prize,  and  decreed 
the  same  to  him  accordingly. 

Captain  F.  appealed,  and  the  Lords,  28th  July,  1764,  reversed 
the  sentence  of  the  Judge  below,  and  pronounced  against  Sir 
E.  Hawke's  interest. 

(a)  Query  this  date.  On  p.  3,  Sir  E.  H.  is  said  to  have  been  appointed  on 
5tli  March— four  days  after  the  date  of  this  order. 


THE  DIE  VIEE  GEBROEDEBS, 


THE  DIE  VIER  GEBROEDEES.  [Baneii,i59.] 

Blockade — Evidence — Enemy  Cargo. 

A  blockade  must  be  proved  strictly,  and  when  this  was  not  done  the 
parties  were,  by  the  Judges'  Delegates,  given  time  to  plead,  and  the 
sentence  of  the  Court  below  was  for  the  time  being  reversed. 

2nd  July,  1759. — ^A  ship  was  seized  hj  an  English  privateer  at  1V59,  i760 
anclior  under  Dunge  Ness  laden  wholly  with  brandy  and  salt. 
The  master  had  entered  into  a  charter  party  at  Eochelle,  13th  June, 
1759,  with  one  Queurt,  an  inhabitant  of  that  city,  to  sail  from 
thence  to  Sendees,  near  St.  Martins,  in  Erance,  there  to  take  his 
full  lading  of  brandy  and  salt  and  carry  it  to  Dunkirk,  the  port 
of  his  unlading.  The  master  gave  in  a  claim  for  the  ship  as  the 
property  of  Jacobs  and  others,  merchants,  of  Amsterdam,  and  for 
the  cargo  as  privileged,  as  being  laden  in  a  ship  belonging  to 
subjects  of  the  States  Greneral. 

13th  November,  1759. — The  Judge  of  the  Admiralty  decreed 
the  ship  to  be  restored  to  the  claimants,  but  that  Dunkirk  being 
blocked  up  at  the  time  of  the  capture,  the  cargo  thereby,  by  its 
nature,  became  contraband,  and  therefore  condemned  it  as  lawful 
prize. 

15th  July,  1760.— On  appeal,  15th  July,  1760,  the  Lords 
declared  that,  it  not  appearing  judicially  in  this  cause  what  the 
state  of  Dunkirk  was,  or  that  his  Majesty's  fleet  lay  before  it, 
2nd  July,  1759,  though  of  public  notoriety,  and  the  cargo 
indisputably  belonging  to  the  enemy,  and  the  claimant  having  no 
otherwise  interest  than  in  the  privilege  of  the  ship,  and  it  being 
just  that  any  further  examination  should  be  at  the  peril  of  costs, 
upon  the  claimants  giving  good  security  in  500/.  within  two  months 
to  pay  such  costs  as  may  be  awarded,  reversed  that  part  of  the 
sentence  which  condemned  the  cargo,  and  ordered  the  parties  to 
plead  and  prove  within  three  months,  and  in  default  of  the 
claimants  giving  such  security  within  the  time  aforesaid  the 
sentence  to  be  affirmed. 


THE  ST.  JACOB — THE  JESUS. 


[BurreU,160.]  THE   ST.   JACOB. 

Cargo — Contraband — Oil. 
A  cargo  of  oil  was  held  by  the  Court  of  Appeal  not  to  be  contraband. 
Judgment  of  tbe  Court  of  Admiralty  reversed. 

1759  A  Danish  slilp  took  in  a  cargo  of  oil  and  a  quantity  of  lemons, 

with  which  she  was  taken  on  her  voyage  to  Havre  de  Grace.  The 
Judge  of  the  Admiralty  pronounced  that  the  goods  were  of  the 
nature  of  contraband,  or  as  the  goods  of  enemies,  or  otherwise 
liable  to  confiscation,  and  condemned  the  same,  but  pronounced 
that  the  ship  belonged  to  Danish  subjects,  and  that  the  lemons 
belonged  to  the  master,  and  decreed  the  ship  and  money  produced 
by  the  sale  of  the  lemons  to  be  restored  to  the  master  for  the  use 
of  himself  and  the  owners,  thereof. 

28th  June,  1759. — The  Lords  reversed  the  sentence;  declared 
that  under  the  circumstances  of  the  case,  the  cargo  or  any  part 
thereof  ought  not  to  be  deemed  contraband;  pronounced  it  to 
belong  as  claimed,  and  decreed  that  the  net  produce  of  the  sale  be 
restored  to  the  proctor  for  the  owners. 


[BurreU,164.]  THE   JESUS. 

Coutrahand — Neutral  Cargo — Saltpetre. 
Saltpetre  is  contraband  of  war. 

1756, 1759,  A  Spanish  ship  was  taken  in  her  voyage  from  Corunna  to 
^^^^  St.  Sebastian,  with  a  loading  of  coifee,  saltpetre,  dye-wood,  pepper, 
and  India  bail  goods,  which  was  all  on  board  from  a  French  East 
India  ship  then  lying  there,  by  a  Spaniard  for  account  of  a  person 
resident  at  St.  Sebastian  to  whom  they  were  consigned.  The  cargo 
was  claimed  as  the  property  of  a  Spanish  subject,  and  likewise  as 
laden  on  board  a  ship  belonging  to  the  King  of  Spain.  The 
master  on  his  examination  said  that  the  voyage  on  which  he  was 
taken  was  to  have  ended  in  France,  and  that  he  believed  the 
lading  belonged  to  French  subjects,  and  that  Spanish  coasting 
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vessels  were  made  use  of  to  protect  said  goods  from  the  English    1756,  1759, 
cruisers.     Four  other  of  the  mariners  swore  to  the  same  effect.  


The  jESTja. 


27th  Dec,  1756. — The  Judge  of  the  Admiralty  pronounced  just 
cause  of  seizure,  and  condemned  the  claimant  in  expenses ;  further- 
more pronounced  that  the  saltpetre  seized  is  in  the  nature  of  con- 
traband, and  condemned  it  as  lawful  prize  to  the  captor ;  but 
pronounced  that  the  ship  and  rest  of  the  goods  belonged  to 
the  claimant,  and  directed  the  same  to  be  restored,  paying 
expenses.  An  appeal  was  interposed,  to  which  the  respondent 
adhered,  forasmuch  as  the  Judge  had  not  condemned  the  ship  and 
all  the  cargo  as  lawful  prize. 

15th  July,  1759. — The  Lords  assigned  the  claimant  to  make 
proof  that  the  ship  and  cargo  were  Spanish  property,  and  that  the 
ship  when  taken  was  bound  from  Corunna  to  St.  Sebastian,  and  to 
no  other  port  within  two  months.  An  allegation  was  accordingly 
given,  and  was  examined  17th  December,  1760.  The  Lords  took 
time  to  deliberate  till  the  first  Court  after  the  holidays. 

5th  Sept.,  1761. — Eespondent's  proctor  presented  a  petition 
desiring  to  vdthdraw  his  adhesion  to  the  appeal,  which  he  was 
permitted  to  do,  and  the  Lords  affirmed  the  decrees  of  the  Judge 
below  and  decreed  the  cause  to  be  remitted. 


THE  DE  EOETUYN.  [Burreii.ns.; 

Capture — Neutral  Port — Enemy  Ship. 

An  enemy  stip  captured  in  a  neutral  port  was  ordered  to  be  restored 
to  the  cwner. 

A  Dutch  ship  bound  for  Cape  Francois  with  a  licence  from  1760 
the  French  kiug  to  trade  there,  being  arrived  oif  Hispaniola  put 
into  Monte  Ohristi,  a  Spanish  port  in  that  island,  and  anchored 
there,  and  whilst  at  anchor  was  seized  by  three  English  privateers ; 
notwithstanding  the  Spanish  Grovemor  came  on  board  and  remon- 
strated against  the  seizure,  the  privateers  carried  her  to  Jamaica, 
where  ship  and  cargo  were  condemned. 


THE  YONG  VEOW  ADRIAN  A. 
1760  12th  June,  1760.— The  Lords  of  Appeal  declared  that  ship  and 


The  De  fargo  were  liable  to  confiscation,  but  by  reason  that  this  ship  was 
PoETUYN.  attacked  and  taken  whilst  she  lay  at  anchor  in  one  of  the  ports  of 
the  King  of  Spain,  within  reach  of  his  cannon  and  under  his  pro- 
tection, contrary  to  the  remonstrances  of  his  Grovernor,  reversed 
the  sentence  and  decreed  ship  and  cargo  or  the  full  value  to  be 
restored  to  the  claimant. 


1764 


[Burreii,i78.]  THE  YONG  VEOW  ADEIANA. 

Neutral  Ship — Enemy  Goods — JSilla  of  Lading — Fictitious  Transhipment. 

A  neutral  ship  was  put  up  for  general  freight  at  Cadiz,  and  took  on 
board  as  part  ol  ter  cargo  goods,  originally  destined  for  Marseilles,  from 
two  enemy  ships  lying  near.  The  bills  of  lading  stated  that  the  goods 
were  shipped  on  account  and  at  the  risk  of  neutrals,  and  were  going  to 
a  neutral  port.  Held,  that  having  regard  to  the  facts,  the  goods  were 
enemy  goods  destined  for  an  enemy  port,  and  so  were  liable  to 
condemnation. 

1758, 1761,  A  Dutch  ship  was  put  up  at  general  freight  at  Cadiz,  and  took 
on  board  a  cargo  of  coffee,  sugar,  indigo,  cochineal,  wool,  and  other 
merchandise,  great  part  of  which  was  brought  from  two  French 
ships  then  lying  in  the  bay.  There  were  157  bills  of  lading  on 
board,  signed  as  well  by  the  captain  as  the  owners  of  the  goods, 
and  all  declared  the  goods  shipped  for  the  account  and  at  the  risk 
of  subjects  of  the  King  of  Spain  and  other  neutrals.  There  was 
likewise  on  board  an  affidavit  of  thirty  persons,  attested  by  a 
notary,  that  the  goods  on  board  the  said  ship,  being  the  whole 
cargo,  belong  entirely  to  the  declarants,  and  that  no  other  person 
had  any  concern  therein.  The  master  and  mariners  swore  that 
they  knew  no  more  of  the  property  of  the  cargo  than  the  bills  of 
lading  and  manifest  showed.  2nd  May,  1758,  the  ship  was  taken 
by  the  Nelly's  Resolution,  privateer,  within  a  mile  of  the  port  of 
Cadiz,  and  carried  into  Gibraltar.  After  the  capture  several 
further  affidavits  of  their  property  in  the  cargo  were  made  by  the 
owners  at  Cadiz  and  transmitted  to  Gibraltar. 

15th  July,  1758.— The  Judge  of  the  Vice- Admiralty  at  Gibraltar 
restored  the  ship  as  the  property  of  subjects  of  the  States  General; 
pronounced  that  some  part  of  the  cargo  specified  in  the  sentence, 
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consisting  chiefly  of  wine  and  money,  were  not  liable  to  confisca-    1758,  1761, 

tion,  and  decreed  them  to  be  restored  to  the  claimants ;  but  con-  

demned  the  rest  of  the  cargo,  consisting  of  West  India  produce.  '^^  ^°^^ 
The  captors  acquiesced  in  the  restitution  of  the  ship,  and  paid  the  Abeiana. 
captain  his  freight. 

26th  July,  1758. — ^Nicholas  Tardy,  on  behalf  of  himself  and  the 
several  claimants,  appealed  from  that  part  of  the  sentence  con- 
demning the  rest  of  the  goods.  31st  August,  1759,  Seeke  Jeekes, 
the  master  of  the  ship,  to  prevent  the  expenses  that  must  have 
arisen  from  prosecuting  several  appeals  in  consequence  of  the 
several  claims  given  for  the  owners  of  different  parts  of  the  cargo 
in  the  Court  below,  empowered  Pet.  Erricarte  of  London,  mer- 
chant, to  claim  the  several  goods  condemned  in  the  Ooui't  below  in 
his  name,  which  was  accordingly  done. 

An  appearance  was  given  for  the  respondent  under  protestation, 
for  that  the  present  appeal  was  prosecuted  in  the  name  of  Seeke 
Jeekes,  the  master,  and  that  the  claim  given  in  before  the  Lords 
was  also  in  his  name,  whereas  in  the  Court  of  Gibraltar  Jeekes  did 
not  claim  any  of  the  goods  schedulate,  but  some  were  claimed  by 
Nicholas  Tardy  and  others,  and  that  Jeekes  never  appealed  fi'om 
the  sentence  in  the  Court  below  condemning  said  goods,  but  on  the 
contrary  petitioned  the  Judge  to  be  paid  his  freight  by  the  captors, 
which  was  decreed ;  therefore  he  cannot  now  appeal  therefrom ; 
wherefore  respondent  prayed  to  be  dismissed. 

20th  December,  1760. — The  Lords  declared  that  the  captain  is 
not  now  at  liberty  to  appeal,  under  privilege  of  the  ship,  but  that 
the  owners  may  use  him  on  the  appeal  as  a  claimant  of  their 
property. 

27th  June,  1761. — The  Lords  having  heard  informations  in  the 
cause,  and  respondents  having  made  many  objections  to  the 
credibility  of  a  real  sale  at  Cadiz  of  a  cargo  going  to  Marseilles,  the 
place  of  its  first  destination,  to  be  delivered  to  the  original  con- 
signees, as  appeared  manifestly  in  many  instances,  and  alleging 
that  by  the  law  of  Spain  and  France  the  goods  must  have  been 
cleared  out  and  transboarded,  and  have  paid  the  duty  at  Cadiz, 
and  must  have  entered  at  Marseilles  as  continuing  French  pro- 


JO 
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,1758, 1761,    perty,  and  also  urging  that  the  oaths  in  support  of  the  claims  are 
evasive ;  and  the  appellants  insisting  that  neither  the  lajv  of  Spain 


TheTono    jior  France  was  as  alleffed,  and  averring  that  no   evasion  was 

Vkow 
Adeiana.     intended  nor  could  fairly  be  insinuated  from  the  oaths  in  support 

of  the  claim ;  their  Lordships  thought  it  reasonable  that  some 
opportunity  should  be  given  for  further  explanation  by  affidavits 
as  to  the  laws  .and  practice  of  Spain  in  relation  to  transboarding 
goods  from  French  to  neutral  ships,  and  as  to  the  laws  and  practice 
of  France  in  relation  to  the  importation  of  the  produce  of  French 
settlements  in  America  into  France  on  board  a  neutral  bottom 
from  a  port  in  Europe;  and  that  the  claimants  should  be  at 
liberty  to  supply  the  oaths  and  depositions  already  made  by 
declaring  whether  the  property  was  to  continue  theirs  after  the 
arrival  and  delivery  of  the  goods  at  Marseilles,  and  likewise  to 
supply  the  defect  in  their  oaths  by  declaring  that  the  price  was 
actually  and  bona  fide  paid  to  the  original  proprietors,  and  how  and 
where. 

In  obedience  to  their  Lordships'  order,  affidavits  and  proofs 
respecting  the  laws  of  France  and  Spain  were  given  in  on  both 
sides,  and  on  30th  June,  1764,  the  matter  came  on  again,  when 
the  Lords  declared,  from  the  evidence  on  both  sides,  that  the 
transboarding  on  this  occasion  was  not  done  in  any  fair  course  of 
trade  or  commerce,  which  ever  did,  or  ever  can  exist  in  time  of 
peace,  but  was  a  fraudulent  contrivance  merely  on  account  of  the 
war  to  continue  the  original  voyage  and  cover  the  goods  of  the 
enemy  to  their  destined  port,  entitled  to  the  same  privileges  and 
liable  to  the  same  duties  and  consequences  as  if  they  had  arrived 
on  board  the  same  ship  on  which  they  were  first  laden,  and  there- 
fore an  actual  sale  for  a  consideration  really  paid  ought  not  to  be 
allowed  to  screen,  but  ought  to  be  considered  merely  as  a  mode  of 
unfair  assistance  to  complete  the  original  voyage  in  favour  of  the 
original  proprietors,  the  original  consignees,  and  the  public  revenue 
of  the  enemy  arising  from  the  duties. 
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THE  GOOD  CHRISTIAN.  [Burreii, 

216  and  217.] 
Neutral — Trade  with  Colony  of  Belligerent — Restoration  of  Ship. 

A  neutral  sMp  and  cargo  were  captured  and  condemned  as  lawful 
prize  on  the  ground  that  the  Tessel  was  trading  to  a  French  West  India 
Island  as  a  Prench  ship.  On  appeal  the  decree  was  reversed,  and  the 
ship  and  cargo  were  ordered  to  be  restored  (a). 

A  Danish  ship  was  taken  in  lier  voyage  from  St.  Orois  to  St.  1760 
Domingo ;  had  on  board  a  Dutch  pass  for  trade  amongst  all  the 
West  India  Islands ;  a  bill  of  lading  expressing  the  voyage  to  be 
to  St.  Domingo,  and  that  the  goods  are  on  account  and  risk  of  a 
Danish  subject;  a  clearance  at  St.  Croix  for  Cape  Francois.  The 
master  and  mariners  said  they  were  bound  to  St.  Domingo  or 
Cape  Francois,  where  the  cargo  was  to  be  sold  to  any  person  that 
would  buy  it.  The  ship  was  carried  to  North  Carolina,  and 
proceeded  against  as  prize.  Claim  was  given  for  ship  and  cargo 
as  the  property  of  Danish  subjects. 

. .  20th  December,  1760. — The  Judge  condemned  both  as  prizes, 
ordering  claimant  to  pay  costs  pursuant  to  stipulation.  The  Lords 
declared  that  on  all  the  evidences  and  circumstances  of  the  case 
they  are  of  opinion  there  is  not  sufficient  ground  to  presume  that 
the  voyage  in  which  the  ship  Good  Christian  was  taken  was  allowed 
by  the  French  king  or  his  officers,  or  undertaken  on  any  assurance, 
agreement,  or  authoritative  intimation  that  the  ship  would  be 
received  at  Cape  Francois  on  the  foot  of  a  French  ship  or  treated 
in  such  a  manner  as  only  French  ships  have  a  right  to  be  treated 
in  time  of  peace.     They  ordered  both  ship  and  cargo  to  be  restored. 

[(a)  This  case  illustrates  an  attempt  trade  with  their  colonies,  the  Dutch 

to  extend  the  rule  of  the  War  of  1756,  ships  were,  in  fact,  incorporated  with 

by  which  Dutch  ships  and  cargoes  the  French  mercantile  marine.     Sir 

trading  to  the   French  West  India  W.  BurreU  notes  in  a  few  lines  a 

colonies    were    condemned    on    the  number  of    cases    of    neutral   ships 

ground  that  the  French  Government  either  condemned  or  restored  by  the 

having  given  exceptional  privileges  appHoation  of  this  rule.] 
to  the  Dutch  by  allowing  them  to 
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Marriott, 
152.]  Becapture — Privateer — Salvage. 

An  English  sMp  was  taken  by  the  French,  and  remained  in  their 
possession  for  ninety-six  hours ;  she  did  not  enter  any  port,  and  was 
recaptured  by  a  British  privateer.    The  Court  decreed  one-eighth  salvage. 

1778  An  Englisli  ship,  retaken  from  the  French  by  a  privateer,  and 


mv.  23, 


having  been  in  possession  of  the  enemy  near  ninety-six  hours, 
although  not  carried  into  any  port,  a  question  was  made  whether, 
there  being  no  Act  of  Parliament  to  regulate  proceedings  in  cases 
of  French  captures  and  recaptures,  the  old  rules  should  not  be 
observed  in  favour  of  privateers  retaking,  to  give  a  salvage  according 
to  the  time  in  the  possession!  of  the  enemy.  That  larger  salvage 
has  always  been  allowed  to  the  privateers  than  to  the  King's  ships 
in  all  former  Acts  tiU  the  American  Act,  which  now  equally 
confined  both  to  one-eighth  salvage.  That  it  must  have  been  a 
slip  in  the  legislature,  in  the  American  Act ;  as  the  King's  ships 
are  doing  their  duty,  fitted  out  at  the  public  expense,  but  the 
privateers  at  the  extraordinary  expenses  of  particulars. 

The  Court  said  that  whether  it  was  a  slip  or  not,  in  the  drawers 
of  the  American  Acts,  yet  it  would  be  very  awkward  to  have  two 
different  rules ;  one  for  American,  another  for  French,  recaptures. 
That  as  in  this  case  the  Court  was  not  bound  by  the  Acts  in  former 
wars,  which  expired  with  them,  so  it  was  not  bound  in  this  case  of 
French  reprisals  by  the  American  Act  of  letters  of  marque.  That 
the  divisions  of  point  of  time  for  more  or  less  salvage  was  always  a 
bad  rule,  borrowed  fi'om  the  oldest  Dutch  plaearts,  and  seemed 
calculated  for  increasing  litigations  and  disputes.  The  simplest 
rule  was  the  best  in  everything,  and  that  the  decision  in  the 
French  cases  of  recapture  should  square  with  the  clause  in  the 
American  Act;  therefore  pronounced  for  an  eighth  salvage,  yet 
not  so  as  to  preclude  the  discretion  of  the  Court  to  give  a  greater, 
and  even  a  very  great  salvage,  in  other  cases,  where  there  should 
be  very  great  merit  in  retaking. 

There  was  no  resistance  in  this  case  on  the  part  of  the  enemy ; 
but  when  the  action  should  be  attended  with  loss  of  lives  and  blood, 
and  damage   of  recaptors,   they  might   expect  a  proportionable 
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salvage ;  otserving  that  this  country  owed  much  at  this  time  to         1778 
the  activity  of  private  armaments ;  and  while  privateers  ohserved      ■^'''''  ^^" 
strictly  the  law  and  the  King's  instructions,  in  doing  no  injury  to    The  John. 
British  or  neutral  innocent  subjects,  they  would  meet  with  every 
suitable  and  just  encouragement. 


THE  VEYHEID  (No.  1).  [Hay& 

Marriott, 
Contraband — Masts — Pre-emption — Payment  of  Freight — Treaty  of  Decemher  188.] 

11<^,  1674. 

A  DutoL.  sHp  bound  for  EooUortwith.  a  cargo  of  masts  for  tlie  French 
Government  was  captured.  The  Court  ordered  the  cargo  to  be  sold  for 
the  use  of  his  Majesty,  all  freight,  expenses,  and  charges  to  be  paid  by 
his  Majesty. 

A  Dutch  ship,  taken  on  the  26th  of  August  by  his  Majesty's        i778 
cutter  the  Kite,  Lieutenant  TroUope  commander,  bound  from  Riga       ^'^''-  ^- 
to  Eochfort,  the  cargo  71  masts  of  above  90  feet  in  length  fit  for 
first-rate  ships  of  war,  12  small  ditto,  460  boat-masts,  100  spars, 
2,900  deals,  laden  by  Blanchenhagen  of  Eiga,  who  ordered  the 
master  to  touch  at  Elsineur  in  Denmark,  and  to  apply  to  the 
French  Consul  for  orders  in  regard  to  the  destination.    The  master 
deposed  to  this  fact,  and  that  the  French  Consul  directed  him 
accordingly  to  carry  the  naval  stores  to  Eochf  ort,  and  that  a  broker 
there  would  instruct  him  to  whom  they  were  to  be  delivered.     The 
Dutch  master  claimed  his  ship  as  Dutch  property,  having  a  sea- 
brief  from  the  States,  and  duly  documented ;  and  the  cargo  as 
privileged  under  the  treaty  of  December  11th,  1674,  with  all  costs 
and  damages.    The  advocate  for  the  captor  consented  to  restitution 
of  the  ship  with  freight,  but  prayed  condemnation  of  the  stores  as 
for  the  account  of  the  French  king.     He  strongly  pressed  that  the 
privileges  had  never  been  yet  allowed  that  the  Dutch  should  carry 
the  naval  stores  of  the  enemy's  Grovernment ;  that  the  privilege  in 
such  an  extent  as  claimed  was  never  in  contemplation  of  the  con- 
tracting parties,  who  were  at  the  time  of  this  treaty  entering  into 
an  alliance  offensive  and  defensive,  and  understood  as  engaging  to 
have  always  the  same  friends  and  the  same  enemies;  that  the 
great  federal  union  between  England  and  Holland  had  since  then 
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1778         been  established  if  possible  in  a  firmer  manner.     On  the  part  of 
-°^'''  ^"       the  Dutch  claimant  was  urged  the  lYth  Article  of  the  treaty  as 


TheVetheid.  explicit,  that  "  masts,  planks,  hoards,  and  beams  of  any  kind  of 
wood,  and  all  other  materials  requisite  for  building  or  repairing 
ships  shall  be  wholly  reputed  free  goods,  so  that  the  same  may  be 
freely  transported  and  carried  by  the  subjects  of  the  States  to 
places  under  the  obedience  of  the  enemies  of  his  said  Majesty, 
except  only  to  places  besieged,  blocked  up  or  invested." 

The  Proctor  and  Advocate  of  the  Admiralty  moved,  that  the 
stores  might  be  sold  on  a  fair  valuation  to  the  Commissioners  of 
the  Navy  for  his  Majesty's  use.  The  freight,  the  expenses  of 
proceeding,  and  all  other  charges  due  to  the  Dutch  claimant  to 
make  a  part  of  the  price. 

The  Judge  gave  his  opinion  nearly  in  the  following  terms  : — 

This  question,  of  the  highest  national  importance,  turns,  in  my 
opinion,  upon  a  great  extent  of  comprehensive  argument.  To  give 
the  utmost  force  to  the  treaty  of  1674,  relied  on  by  the  claimants  as 
the  fort  of  their  pretensions,  the  IVth  Article  must  be  admitted  to 
to  be  in  the  terms  as  stated.  The  1st  Article  stipulates,  "  Freedom 
to  exercise  all  manner  of  traffic." 

Article  II.  "  This  freedom  of  commerce  is  not  to  be  inten'upted 
by  reason  of  any  war  as  to  any  kind  of  merchandize,  but  shall 
extend  to  all  commodities  which  may  be  carried  in  time  of  peace ; 
those  only  excepted  which  are  described  under  the  name  of  contra- 
band." There  follows  the  Ilird  Article,  affirming  what  shall  be 
contraband,  specifically  naming  the  sorts  of  arms  and  ordnance ; 
and  lastly,  in  general  words,  "  all  other  instruments  of  war." 

The  IVth  Article  is  negative  of  contraband ;  and  masts,  &c.  are 
excepted  from  being  contraband. 

By  the  general  law  and  usage  of  nations  (treaties  and  extra- 
ordinary stipulations  out  of  the  question)  there  are  two  sorts  of 
things  confiscable :  1st,  all  those,  generally,  which  belong  to  an 
enemy,  found  on  board  the  ships  of  a  friend  ;  2ndly,  those  which 
belong  to  a  friend,  but  which  will  aid  the  enemy  to  maintain  war. 
These  latter  are  contraband;  so  that  one  of  the  ideas  inseparably 
annexed  to  contraband,  and  to  the  exception  of  contraband,  is,  that 
the  goods  excepted  belong  to  a  friend ;  from  which  it  is  clear  that 
the  goods  of  the  Dutch  subject,  specially  or  generally  enumerated  in 
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Article  III.,  are  contraband ;  and  that  masts,  &c.,  &c.,  and  all        1778 
other  materials  requisite  for  building  and  repairing  ships,  excepted         "''  ^' 


in  Article  IV.,  do  mean  such  masts,  &e.,  which  do  also  belong  to  TheVetheid. 
the  friend,  and  are  going  in  the  ordinary  merchandize  and  for  mer- 
cantile purposes.  This  must  be  the  natural  sense  of  the  stipulation. 
For  to  admit  a  right  of  being  the  privileged  carriers  of  the  enemy 
to  the  royal  docks  would  work  such  an  adoption  of  a  hostile 
character,  would  defeat  every  idea  of  alliance  and  confederacy  of 
the  contracting  parties,  and  transfer  the  federal  union  over  to  the 
other  belligerent. 

The  great  argument  is  that  all  subsisting  treaties  of  commerce 
and  alliance,  offensive  and  defensive,  are  to  be  taken  as  one  con- 
tract, uno  contexiu,  and  the  spirit  of  the  federal  union  is  to 
interpret  the  letter,  so  that  no  one  treaty,  or  article  of  the  treaty, 
is  to  be  taken  substantive,  or  standing  alone  and  single  from  the 
rest. 

The  secret  Article  of  Westminster,  1673-4,  is  as  strong  as  pos- 
sible. The  words  are :  "  Neither  of  the  said  parties  shall  give  nor 
consent  that  any  of  their. subjects  or  inhabitants  shall  give  any  aid, 
favour,  or  counsel,  directly  or  indirectly,  by  land  or  by  sea,  or  on 
the  fresh  waters,  nor  shall  furnish  nor  consent  that  the  subjects 
and  inhabitants  of  their  dominions  and  countries  shall  furnish  any 
ships,  soldiers,  mariners,  provisions,  money,  instruments  of  war, 
gunpowder,  or  any  other  things  necessary  for  making  war,  to  the 
enemies  of  the  other  party,  of  any  rank  or  condition  whatsoever." 
It  is  very  clear  that  ships  may  be  fui-nished  by  piecemeal,  as  com- 
pletely as  if  they  sailed  out  of  the  Texel  with  all  their  furniture. 

If  one  Dutch  ship  carries  masts,  another  anchors,  another  sails, 
another  a  ship's  frame  (and  such  there  is  now  taken,  of  size  for  a 
seventy-gun  ship),  a  whole  fleet  may  go  by  detail  from  Holland 
for  the  King  of  France's  service. 

It  could  never  be  the  intention  of  the  contracting  parties  that 
Dutch  ships,  or  English,  vice  versa,  should  become  the  transports  of 
an  enemy's  government  for  carrying  free  its  stores  of  war  either 
for  sea  or  land. 

Besides  all  this,  the  usage  of  nations  is  the  best  interpreter  of 
all  contracts  ;  and  it  always  has  been  the  usage  to  pay  the  Dutch 
carrier  for  the  enemy's  stores,  and  for  his  freight ;  and  the  prece- 
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1778         dents  of  the  usage  uniyersally  acquiesced  in  during  the  last  wars 
•^^''"  ^'       are  worth  all  the  reasonings  of  Grotius  and  PufPendorf. 


ThbVbtheid.  By  decreeing  naval  stores  to  be  sold  to  the  public,  and  the 
freight  and  all  incidental  charges,  as  between  merchant  and  mer- 
chant, made  a  part  of  the  price,  the  carrier  has  the  benefit  of  the 
treaty.  The  great  object  is  his  cabotage  or  carrying  trade ;  give 
him  that,  the  spirit  of  the  treaty  is  fulfilled.  As  to  necessity;  by 
the  XXIYth  Article  of  the  Treaty  of  Bredah,  "  the  persons  of 
merchants,  masters,  and  mariners  of  either  party,  their  ships,  goods, 
wares,  and  merchandizes  may  be  arrested  or  detained  in  the  port  of 
the  other,  to  serve  in  war,  or  for  any  other  service  upon  an  extra- 
ordinary necessity,  and  then  just  satisfaction  shall  be  made." 

Holland,  in  case  of  such  necessity,  may  press  English  ships  and 
seamen,  and  England  may  do  the  same  vice  versa.  The  casus 
foederis  exists :  the  dominions  of  Great  Britain  in  America  and  her 
commerce  on  the  ocean  are  invaded  by  France.  The  necessity  is 
and  can  only  be  judged  of  by  the  party  who  claims  the  assistance ; 
because  if  it  rested  with  the  other  confederates  to  judge  of  the 
necessity  he  would  judge  in  his  own  cause,  and  elude  the  contract; 

Whenever  it  comes  to  that,  it  may  be  urged  with  equal  reason 
and  plain  sense :  "  I  say,  I  am  in  necessity,  and  want  your  assist- 
ance." You  say,  "I  am  not  in  necessity,  and  you  will  not  give 
the  assistance."  The  reply  is  obvious :  "  I  know  best  my  own 
wants  and  necessities,  which  I  feel,  and  not  you;  if  therefore 
you  win  not  allow  my  demand,  I  will  not  allow  yours.  AH  is 
reciprocal.  As  you  do  not  admit  my  necessity,  I  am  under  a 
necessity  to  refuse  your  privilege." 

As  to  England  having  enjoyed  the  privilege  of  the  treaty,  it  was 
but  once  (above  a  century  ago).  But  Holland,  on  the  contrary, 
has  used  it  so  often  as  almost  to  ivear  it  out. 

In  the  present  state  of  things,  England,  in  a  most  extraordinary 
position,  never  possible  in  contemplation  in  the  utmost  range  of 
the  imagination  of  the  contracting  parties,  engaged  ia  a  civil  war 
with  her  own  subjects  of  the  whole  continent  of  British  America,' 
and  assailed,  first  privately  and  then  publicly,  by  France,  cannot 
admit  of  the  privilege  of  carrying  the  naval  stores  of  the  enemy, 
in  the  extent  claimed  by  the  States,  without  opening  her  breast  to 
all  her  enemies  without  defence. 
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She  is  obliged  by  every  principle  of  self-preservation  to  snatob        1778 
tbe  s-vvord  from  tbe  hand  of  her  assailants,  let  who  will  interfere,  ^"^   ' 


and  not  to  afford  arms  to  that  restless  and  malignant  nation  who,  in  TheVeyheid. 
the  weakness  or  destruction  of  Great  Britain,  will  most  assuredly 
involve  the  fate  of  Holland. 

The  Judge  decreed  the  ship  to  be  restored  to  the  Dutch 
claimants,  together  with  the  value  of  the  cargo ;  the  naval  stores 
to  be  sold,  according  to  former  precedents,  for  the  use  of  his 
Majesty  ;  all  freight,  expenses  and  charges,  both  of  the  captor  and 
claimant,  to  be  paid  by  his  Majesty.  Erom  this  sentence  the 
Proctor  of  the  captor  appealed ;  but  the  Court  ordered  the  execu- 
tion of  the  sentence  not .  to  be  suspended,  and  the  captor  to  give 
adequate  security  to  answer  the  appeal. 


THE  EENAED.  [Hay  &  Mar- 

riott,  222.] 
Recapture — BestoraUon — Salvage — Amov/nt. 

A  British,  ship  was  captured  by  the  enemy  and  was  judicially  condemned, 
then  fitted  out  as  a  privateer,  and  subsequently  re-taken  by  a  British 
privateer.  The  Court  ordered  the  ship  to  be  restored  to  her  original 
owners,  and  decreed  a  moiety  of  her  value  to  the  recaptors  as  salvage. 

This  vessel  was  first  taken  by  the  French,  carried  by  them  into        1778 


Havre  de  Grace,  condemned  judicially,  and  by  them  fitted  out  as 
a  privateer ;  retaken  by  the  Lark  privateer.  A  claim  was  given  by 
one  Mr.  Lad  and  others,  as  their  property.  The  French  witnesses 
deposed  that  she  was  an  English  prize ;  objection  was  taken  by  the 
counsel  for  the  captors  to  the  identification,  there  being  a  variation 
of  tonnage  between  the  French  papers  and  the  affidavit  of  the 
claimant.  But  the  great  question  was,  whether  (this  vessel  having 
been  completely  in  the  enemy's  port  and  possession,  and  con- 
demned in  France)  the  property  of  the  original  British  owner  was 
not  entirely  defeated ;  and  if  not,  that  the  quantum  of  salvage  to 
be  allowed  was  to  be  considered?  because  there  is  no  Prize  Act,  in 
the  present  case,  of  hostilities  with  France;  and  that  the  American 
Privateer  Act  gives  only  one-eighth  even  to  privateers,  which  in 
former  Prize  Acts,  in  time  of  war,  used  always  to  give  to  privateers 
a  salvage  proportionable  to  the  number  of  hours  any  ship,  retaken 
from  the  enemy,   shall  have  been  in  the  enemy's  possession ; 

K.  c 
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1778         although  men-of-war  had  never  more  than  an  eighth  salvage.     In 
-"'"■  °-       support  of  the  argument  that  no  salvage  was  due,  quotations  were 


The  Eenaed.  made  from  Grrotius,  who  considers  occupancy  by  the  enemy  for 
twenty-four  hours  as  a  divesting  of  the  original  property,  and  as 
good  a  transfer,  by  the  law  of  nations,  as  bargain  and  sale  by  the 
civil  law. 

Bynkershoek,  a  modem  Dutch  writer,  now  much  in  esteem  and 
fashion,  opposes  the  sentiments  of  Grrotius,  and  says  that  an  occu- 
pancy of  twenty-four  hours  is  not  sufficient ;  but  there  must  be 
such  a  bringing  into  port  as  that  all  hope  of  recovery  is  lost  with 
the  ship. 

This  idea  of  Bynkershoek  was  said  to  agree  with  the  common 
law  of  England,  as  laid  down  in  Brooke's  Abridgement,  tit. 
Property,  forfeiture  38 :  "  If  an  enemy  takes  an  Englishman's 
goods,  the  former  owner,"  says  he,  "  shall  lose  his  property ;  and 
it  becomes  indefeasibly  vested  in  the  first  taker,  unless  it  shall  be 
retaken  the  same  day,  and  the  first  owner  puts  in  his  claim  before 
sunset."  From  whence  a  conclusion  is  to  be  drawn  that  a  posses- 
sion of  a  certain^  time,  even  without  a  sentence,  defeases  the  first 
owner. 

Judgment : 

The  Court  [Sir  J.  Marriott]  observed,  that  there  is  something  ridi- 
culous in  the  decisive  manner  each  lawyer,  as  quoted,  had  given  his 
opinion.  Grotius  might  as  well  have  laid  down,  for  a  rule,  twelve 
hours,  as  twenty-four ;  or  forty-eight  as  twelve.  A  pedantic  man 
in  his  closet  dictates  the  law  of  nations;  everybody  quotes,  and 
nobody  minds  him.  The  usage  is  plainly  as  arbitrary  as  it  is 
uncertain ;  and  who  shall  decide  when  dictators  disagree  ? 
Bynkershoek,  as  it  is  natural  to  every  writer  or  speaker  who  comes 
after  another,  is  delighted  to  contradict  Ghrotius :  his  rule  is,  that 
the  prize  must  not  only  be  brought,  infra  prcesidia,  into  the  port 
and  under  the  guns  of  the  enemy,  but  so  that  all  hope  of  recovery 
is  lost.  But  this  rule  will  not  do,  it  is  plain,  because  the  fact  is 
the  ship  is  recovered. 

As  to  Master  Brooke's  rule,  there  is  neither  sense  nor  justice  in 
it.  The  property,  he  says,  is  lost  between  an  Englishman  and 
Englishman,  unless  it  is  retaken  in  twelve  hours;  and  besides  that, 
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it  must  be  reclaimed  before  sunset.    Wbat!  when  the  original        1778 
owner  at  land  knows  nothing  of  his  ship  being  taken  by  the  enemy       ■^^''-  ^- 
at  sea  ?  and  how,  and  where,  and  from  whom  can  he  reclaim  her  ?  The  Eenaed. 
From  the  enemy  ?     The  rule  is  nonsensical,  for  it  is  impossible.        gjTj. 
I  take  the  general  law  to  be,  and  it  is  equity,  that  a  British  subject     Marriott, 
has  always  a  right  to  his  own  again,  when  found  in  the  hands  of 
another  British  subject,  and  can  maintain  his  suit  for  it,  paying  a 
salvage  proportionable  to  the  expense   and  danger,   and  other 
circumstances. 

This  doctrine  is  just,  in  the  relation  in  which  one  British  subject 
stands  to  another  British  subject,  and  does  not  at  all  controvert 
the  principle  that  a  lawful  enemy  in  war  may  acquire  property  by 
occupancy,  and  may  transfer  it  to  a  third  party,  who  is  not  forbid 
from  such  purchase  by  any  especial  treaty. 

In  the  present  ease,  the  state  of  hostilities  is  more  favourable  to 
the  claimant  than  a  declared  war.  What  is  declared,  then  ? 
Reprisals  upon  the  French  King,  his  subjects,  and  the  inhabitants 
of  his  territories.  But  British  subjects,  generally  (the  case  of  the 
Americans  being  out  of  the  question),  are  not  to  make  reprisals 
upon  one  another;  there  is  no  authority  for  that.  Clearly,  the 
American  Act  does  not  extend  to  the  present  question  of  salvage. 
There  is  no  act  relative  to  recaptures  from  the  French.  It  rests 
then  with  the  Court.  By  what  rule  can  it  direct  its  discretion  ? 
The  old  War  Prize  Acts  have  pointed  out  a  rule  which  the  Court 
may  adopt,  not  as  binding  on  the  judgment  of  the  Court,  but  as 
declaring  the  practice.  A  man-of-war,  being  paid  by  the  public 
and  fitted  out  at  the  national  expense,  had  by  the  Act  only  an 
eighth  of  the  recapture  if  a  merchant  ship;  but  a  privateer  retaking 
after  a  ship  had  been  in  the  possession  above  ninety-six  hours,  was 
to  have  a  moiety,  and  a  man-of-war,  as  well  as  a  privateer,  retaking 
a  British  ship,  the  same  being  fitted  out  for  war  by  the  enemy, 
had  a  moiety.  In  this  case,  the  recaptured  vessel  appears  to  have 
been  fitted  out  as  a  privateer,  and  therefore  I  have  no  doubt  to 
decree  a  moiety  as  salvage  and  restore  the  ship  to  the  original 
owners ;  the  variation  of  the  tonnage  is  accounted  for  by  the 
difference  of  the  French  and  English  computation,  and  admitted 
by  the  counsel. 

c2 
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[Hay  &  Mar-  THE  POSTILION. 

riott,  245.] 

Capture— Cargo— Domicile— Enemy  Subject  Resident  in  Neutral  Territory- 
Restoration — Costs  and  Damages. 

Great  Britain  being  at  war  with  Erance,  the  cargo  of  a  Prenchman, 
domiciled  in  Hamburgh.,  was  captured  on  a  neutral  ship.  The  cargo 
ordered  to  be  restored  with  costs  and  damages  since  the  owner  must  be 
considered  a  Hamburgher. 

1779  A  LuBECK  ship  was  restored  to  the  Lubeokers  and  the  cargo  to 

M.  Lienau,  the  owner,  who,  though  a  Frenchman,  was  domiciled 
at  Hamhurgh ;  and  it  appearing  hy  evidence,  and  by  a  certificate  of 
the  magistrates  on  board  the  ship,  that  the  cargo  was  his  sole  pro- 
perty, though  consigned  to  his  brothers  in  France,  the  cargo  was 
also  restored,  and  the  privateer  condemned  in  costs  and  damages. 
The  ground  of  the  decision  was  that  a  native  of  Hamburgh, 
resident  in  France,  would  have  his  property  condemned  by  the 
law  of  nations  as  an  adopted  Frenchman,  pro  Mc  vice;  and  so  the 
King's  declaration  of  reprisals  expresses  it,  that  the  ships  and  goods 
of  persons  inhabiting  the  territories  of  the  French  Eang  shall  be 
subject  to  reprisals;  and  therefore  the  same  equity  operates  the 
other  way,  that  a  Frenchman  resident  at  Hamburgh  should  be  con- 
sidered as  a  Hamburgher,  and  have  the  advantages  of  protection  if 
he  is  the  sole  proprietor. 


[Hay  &  Mar-  THE  MAEIA  MAGDALENA. 

liott,  247.] 

Cargo — British  Owners — Declaration  of  Reprisals — Capture — Condemnation — 
False  Affidavits. 

A  neutral  ship  sailed  from  the  Thames  after  a  declaration  of  reprisals, 
having  on  board  a  cargo  consigned  to  France  by  British  traders.  Held, 
that  war  de  facto  existed  between  Great  Britain  and  Erance,  and  that 
the  cargo  must  be  condemned. 

1779  This  was  a  Swedish  ship,  taken  by  his  Majesty's  cutter,  the  Kite, 

^<'«-  "•  upon  the  26th  of  August,  bound  from  the  port  of  London  to 
Nantes.  She  was  laden  by  several  merchants  of  French  houses  of 
eminence  in  London,  and  the  cargo  put  on  board  between  the  7th 
of  July  and  the  21st  of  August,  cleared  and  sailed  out  of  the  river 
Thames  on  the  24th  of  August,  as  appeared  upon  the  evidence  of 
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the  Swedisli  master  and  mate.     Separate  claims  were  given,  and        1779 
one  of  the  claimants  very  honestly  in  his  aflSdavit  confessed  that  if  ^  " 

the  goods  got  safe  to  Nantes  they  were  to  he  French  property,  but  The  Maeia 
if  taken  upon  the  high  seas  then  they  were  to  he  British  property. 
This  shows  the  artful  manner  in  which  merchants  cover  their  trade 
with  the  enemy,  and  the  necessity  of  parties  being  required  to 
prove  a  continued  and  complete  property  for  their  own  account  and 
risk  at  the  time  of  their  lading,  at  the  time  of  their  being  taken, 
and  at  the  time  of  their  unlading  at  the  place  of  their  final  destina- 
tion. One  of  the  claimants  had  made  an  affidavit  that  his  goods 
were  shipped  the  beginning  of  August,  but  being  deceived,  as  his 
counsel  said,  by  his  broker,  he  now  made  another  affidavit  that  they 
were  shipped  in  July,  on  a  day  before  his  Majesty's  declaration  of 
reprisals,  which  was  on  the  29th  of  July.  They  all  of  them  swore 
roundly  that  their  respective  cargoes  were  shipped  for  Ostend ;  and 
it  appeared  by  the  evidence  of  the  master  that  the  ship  was  never 
intended  for,  nor  did  it  touch  at,  Ostend,  and  that  he  flung  overboard 
all  his  English  Custom  House  papers  the  moment  he  got  out  of  the 
river.  All  the  biUs  of  lading  were  made  out  in  the  French 
language,  and  as  of  goods  shipped  at  Ostend  in  foreign  names  of 
Amoldus  Hoys  and  others.  The  counsel  for  the  claimants  urged 
that  the  present  state  of  hostilities  was  not  such  a  state  of  war  as  to 
make  British  subjects  liable  to  confiscation,  or  any  other  legal 
inconvenience,  for  holding  correspondence  with  France ;  that 
nothing  but  a  declaration  of  war  could  restrain  the  subject ;  but  a 
declaration  of  reprisals  went  no  farther  than  to  confiscate  the  goods 
of  enemies  and  of  others  residing  within  their  territories,  under  their 
protection  and  government,  and  not  those  of  British  subjects.  If 
there  was  meant  to  have  been  a  prohibition  of  that  kind,  it  ought 
to  have  been  expressed,  to  have  put  British  merchants  upon  their 
guard ;  that  it  was  well  known  in  the  commercial  world  that  by 
the  laws  of  France  British  manufactures  cannot  be  imported 
directly  into  France  without  an  extraordinary  duty,  which  duty 
is  avoided  by  carrying  them  to  Ostend,  and  from  Ostend  to 
French  ports;  that  this  trade,  by  connivance,  is  greatly  for 
the  advantage  of  England,  and  as  such  to  be  tolerated,  being 
like  to  the  profits  acquired  by  insuring  the  goods  of  the  enemy, 
and  the  balance  in  favour  of  this  kingdom.  That  it  appears  by 
Eymer's  Foedera  in  the  time  of  Edward  the  Third,  that  commerce 
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1779  was  allowed  between  English  and  French  subjects,  although  the 
'^"""  •'^'  two  kingdoms  were  in  a  state  of  war,  and  that  no  prohibition  can 
TheMaeu.  legally  take  place  till  there  is  a  declaration  of  war,  which,  like 
that  in  1752,  forbids  the  subject  to  hold  any  kind  of  correspon- 
dence ;  that  the  packets  to  this  moment  sail  between  Dover  and 
Calais ;  that  it  is  not  even  clear  that  the  French  Minister,  or  his 
representative,  have  quitted  this  country ;  and  an  Order  of  Council 
for  reprisals  is  not  equal  to  a  declaration  of  war  in  many  respects ; 
otherwise,  why  does  this  Court  decree  that  naval  stores,  laden  on 
board  neutral  vessels,  before  the  time  limited  by  his  Majesty's 
notification,  and  destined  for  his  enemies,  should  be  sold  to  his 
Majesty  for  the  benefit  of  the  proprietors?  To  this  it  was 
answered,  that  the  fact  was  clear  on  the  part  of  the  captors  that  the 
ship  had  sailed  a  month  after,  in  defiance  of  the  King's  declaration 
of  reprisals,  from  the  port  of  London  to  the  port  of  an  enemy.  If 
such  trade  was  thought  useful,  upon  a  representation  to  his 
Majesty's  G-overnment,  passports  and  letters  of  safe  conduct  should 
be  applied  for,  and  licences  obtained.  The  master  deposing  that 
the  bills  of  lading  were  all  colourable  and  false  is  a  sufficient 
ground  for  condemnation.  The  present  state  of  hostilities  is  a 
state  of  war,  c^e/fflc^o,  to  all  intents  and  purposes,  and  the  parties 
claiming  suffered  the  vessel  to  sail  a  month  after  the  King's 
declaration,  with  their  eyes  open  to  all  the  consequences  of  such  an 
act. 

In  the  case  of  the  8tadi  Bergen,  in  1758,  in  the  Rengender  Jacob, 
and  the  Notre  Dame  de  Grace,  where  British  subjects  claimed  goods 
on  board  neutral  ships  destined  for  the  ports  of  the  enemy,  the 
goods  were  condemned,  upon  this  principle,  that  no  claims  can  be 
admitted  to  contradict  the  ship's  papers,  and  that  English  merchants 
shall  not  consign  falsely ;  that  the  truth  of  the  matter  seems  to  be, 
that  the  present  claimants  are  shippers  and  insurers  for  the  French, 
but  not  ultimately  and  truly  the  owners :  if  they  are  the  owners, 
such  a  trade  is  illegal. 

Judgment : 

The  judge  [Sir  J.  Marriott]  delivered  his  opinion  as  follows :  The 

fact  is,  that  merchants  in  England  have  cleared  out  a  vessel  in  the  river 

Thames  falsely,  and  have  furnished  her  with  false  bills  of  lading ; 

and  the  English  clearances  have  been  destroyed.     They  have  sworn 
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most  equivocally  in  their  affidavits  that  the  goods  were  shipped  for        1779 
Ostend,  whereas  they  were  shipped  in  reality  for  Nantz,  in  France,      '^'™-  ^^- 


the  capital  port  for  the  rehel  American  trade.    The  several  parcels  of    The  Maeia 

goods  were  put  on  hoard  at  diSerent  times,  some  hefore,  and  others        

entirely  after  his  Majesty's  declaration  of  general  reprisals,  on  the  MaSiott. 
29  th  of  July,  against  France.  They  could  not  hut  know  also, 
being  French  houses,  of  the  King  of  France  declaring  in  terms,  on  • 
the  10th  of  July,  that  he  was  engaged  in  actual  hostilities  with 
England.  This  point  has  already  been  decided  by  the  Admiralty 
Courts  of  both  kingdoms.  Where  is  the  difference,  whether  a  war 
is  proclaimed  by  a  herald  at  the  Royal  Exchange,  with  his 
trumpets,  and  on  the  Pont  Neuf  at  Paris,  and  by  reading  and 
affixing  a  printed  paper  on  public  buildings ;  or  whether  war  is 
announced  by  royal  ships,  and  whole  fleets,  at  the  mouths  of 
cannon  ?  The  relative  state  of  subjects,  as  to  foreign  nations,  is 
that  of  their  prince.  It  is  a  misdemeanour  of  a  very  high  nature  to 
carry  on  commerce  with  the  enemies  of  the  crown  and  kingdom. 
Confiscation  here  is  one  of  the  civil  consequences  of  such  a  conduct. 
Metaphysical  refinements  about  helium  justum,  perfectum,  legitimum 
are  ridiculous.  If  learned  authorities  are  to  be  quoted,  Bynkershoek 
has  a  whole  chapter  to  prove,  from  the  history  of  Europe,  that  a 
lawful  and  perfect  state  of  war  may  exist  without  proclamation. 
But  it  is  said  that  this  covered  trade  is  politically  useful  for 
England  and  its  manufactures,  and  the  balance  as  favourable  as 
insuring.  I  do  not  sit  here  to  judge  of  political  systems,  or  com- 
mercial ones,  upon  the  subject  of  the  greater  or  less  degrees  of 
possible  profit  and  loss  to  the  community.  It  is  said  that  the 
returns  will  be  made  in  French  goods;  that  is,  they  wiU  be 
smuggled  into  England ;  but  at  all  events,  between  the  trade  of 
England  and  France,  in  the  commutation  of  commodities,  the 
balance  is  known  to  be  greatly  against  England.  In  regard  to 
insuring  (and  I  do  not  wonder  at  this  argument  coming  from 
insurers),  I  have  a  clear  opinion,  that  as  the  insuriag  of  his 
Majesty's  life  is  not  to  be  permitted,  because  it  may  be  a 
temptation  to  some  one  to  take  it  away,  so  insuring  against 
the  arms  of  the  British  nation  is  an  inducement  perpetually 
to  betray  them ;  it  is  an  aiding,  abetting,  and  comforting  of 
the  king's  enemies,  a  discovery  of  the  national  councils,  and  a 
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prolonging  of  the  war,  to  the  oppression,  taxation,  and  ruin  of 
millions  of  subjects,  and  instead  of  a  great  balance  of  profit  in 
favour  of  the  whole  community,  it  is  a  less  balance  turned  into 
the  narrow  channel  of  the  pockets  of  a  few  private  men,  who 
often,  without  property,  prey  and  grow  great  upon  the  public  vitals. 
There  seems  little  or  no  doubt  but  the  claimants  are  insurers; 
not  the  ultimate  owners,  at  all  events ;  and  the  affidavit  of  one  of 
the  claimants  clearly  shows  how  the  bargains  are  made  between 
the  shipper  here  by  commission,  and  the  consignee  in  France,  as  to 
the  risk  on  the  sea  and  on  the  land.  How  any  man  can  swear 
(and  one  only  has  ventured  to  swear  so,  besides  the  variations  of 
his  dates)  "  that  the  goods,  if  they  had  been  landed  in  France, 
would  have  continued  his  property,"  is  astonishing :  for  it  is  clear 
that  if  they  were  English  property,  and  had  arrived  in  France, 
they  would  have  been  condemned ;  if  they  were  to  be  free,  they 
must  be  French.  So  that  the  fact  either  way  stares  the  affidavit 
in  the  face.  And  these  are  merchants  !  Not  indeed  true  English- 
men; for  better  would  it  be  for  England,  that  Englishmen  to 
Frenchmen  should  set  foot  to  foot,  than  thus  to  protract  a  war 
with  all  the  subtleties  of  mercantile  negotiation  and  every  refine- 
ment. What  is  this  but  cauponantes  bellum  ? — carrying  on  war  by 
retail?  I  own  I  am  shocked  when  I  see  the  names  of  the 
claimants,  and  observe  by  the  affidavits  how  little  attention  is  paid 
to  truth,  and  to  the  bond  of  all  duties,  public  and  private,  the 
solemnity  of  an  oath.  Is  the  faith  of  a  broker,  and  his  report  to 
his  principals,  or  even  his  oath  at  a  Custom-house,  to  heal  over  the 
conscience  of  his  employer  ?     But  these  are  merchants ! 

Eemitters,  agents  by  commission,  insurers  of  all  things  certain 
and  uncertain,  and  the  greatest  enemies  of  this  country  and  happy 
constitution,  are  found  too  often  blended  together  in  the  general 
class  of  the  denomination  of  merchants,  assumed  by  men  who  are 
either  bom,  or  are  dweUing,  and  growing  rich  under  the  laws, 
liberties,  and  protection  of  Great  Britain,  without  affection  or 
attachment  to  it. 

The  true  merchant,  importer  and  exporter,  for  his  own  account 
and  risk,  is  a  great  character,  and  to  be  revered  by  all  mankind, 
whose  necessities  are  supplied  by  him,  and  the  horrors  even  of  war 
diminished.    Such  there  stiU  are,  and  who  are  men  of  the  greatest 
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proHty,  and  wortliy  of  the  confidence  of  Sovereigns  and  of  nations. 
I  feel  the  utmost  pain  in  this  cause.  I  have  a  personal  respect  for 
some  of  the  names  I  see  in  the  claims  and  affidavits  annexed,  and 
am  willing  to  he  persuaded,  that  in  the  immense  hurry  of  other 
business,  or  by  the  dissipation  of  the  pleasures  of  the  times,  they 
have  been  led  into  a  most  dangerous  error,  in  imagining  that 
affidavits  are  nothing  but  forms,  to  be  left  to  be  settled  by  an 
attorney,  a  proctor,  a  clerk  in  office,  or  a  counting-house ;  they  are 
made  with  levity,  and  sworn  to  with  rashness.  If  such  affidavits 
had  appeared  in  any  other  Court  in  this  kingdom,  the  claimants 
would  have  been  too  sensible  of  the  consequences  of  falsifications. 
Warned  of  their  mistake  and  inattention  here,  they  ought  to  be 
thankful  for  what  is  now  said,  to  put  them  upon  their  guard  from 
showing  too  much  zeal  for  their  correspondents  in  an  enemy's 
country  hereafter.  The  goods  must  be  condemned,  and  the 
freight  and  costs  on  all  sides  paid  by  the  claimants.  No  contract 
appears  with  the  neutral  carrier ;  they  best  know  what  it  was,  and 
for  whom  it  was  made.  It  is  very  reasonable  that  the  master 
should  pay  the  man. 

The  proctor  for  the  claimants  protested  of  a  grievance  and 
appealing  ;  but  the  appeal  has  since  been  withdrawn. 
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THE  CONCORDIA  AFFINITATIS. 

Practice — Affidavits — Proof  of  NeutraVs  Property — Cargo. 

Affidavits  ia  proof  of  neutral  property  in  a  cargo  should  be  unequi- 
vocal, and  should  go  to  the  property  in  the  goods  when  they  were  first 
laden,  when  taken,  and  when  finally  landed. 

This  was  a  Swedish  ship,  bound  from  Hamburgh  to  Eochelle. 
Upon  the  27th  of  November  last  the  ship  was  restored  with  freight 
and  the  master's  expenses  charged  upon  the  cargo.  The  hemp  and 
copper  sheets  were  ordered  to  be  sold  to  the  Commissioners  of  his 
Majesty's  Navy,  the  money  to  be  brought  into  the  Eegistry,  for 
the  use  of  those  who  shall  be  entitled  thereto ;  and  the  claimants  of 
the  cargo  in  general  (the  property  not  being  verified  by  the 
master,  or  fully  set  forth  in  the  bills  of  lading)  were  ordered  to 
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1779        prove  their  property.    The  captors  consented  to  accept  of  affidavits 

^^^'  ^'       as  proof,  -without  going  into  pleadings.      A  great  numher  of 

The  Con-     affidavits  were  accordingly  brought  in.     Out  of  fourteen  there  were 

Afpinitatis.    but  three  numbers  which  were  unequivocal  and  direct.     The  Court 

restored  the  contents  of  these  three  bills  of  lading,  and  ordered  that 

the  claimants  should  give  fuller  proof  of  the  property  of  all  the 

rest. 

The  objections  taken  by  the  counsel  for  the  captors  were,  that 
many  of  the  affidavits  were  only  in  the  present  tense,  viz.,  that  the 
goods  claimed  are  solely  and  wholly  the  property  of  claimants, 
and  that  no   other  person  hath  any  share  or  interest  therein : 
■whereas  it  ought  to  have  been  sworn,  not  only  that  the  goods  were 
their  entire  and  sole  property  at  the  time  of  lading,  at  the  time  of 
their  being  taken  as  prize,  and  are  so  at  the  present  time,  but  also 
will  remain  so  in  case  the  ship  shall  arrive  at  the  place  of  her 
original  destination.     One  of  the  claimants  swore  that  the  hemp 
does  go   over  the  sea  for  his  account   and  risk.     Another  swore 
that  the  goods  are  insured  at  Hamburgh  and  Amsterdam,  and  thus 
(drawing  an  inference)  subjects  of  neutral  states  actually  run  the 
risk  thereof.     The  case  of  Charles  Havernerswerth,  in  1741,  was 
quoted.     That  was  a  Swedish  ship,  which  had  taken  in  goods 
upon  general  freight  at  Hambro'  for  Alicant,  Cadiz,  and  Mar- 
seilles, by  the  bills  of  lading,  to  be  delivered  to  the  persons  to  whom 
the  goods  were  consigned.     There  were  attestations  on  board  the 
ship  concerning  the  property,  and  to  them  exceptions  were  taken  as 
in  the  present,  that  they  related  to  the  property  at  the  time  of 
shipping  only.     The  Court  ordered  fuller  proof,  and  the  mode  of 
making  it  to  be  settled  and  agreed  by  the  advocates  on  all  sides 
by  reference :  Dr.  Paul,  the  King's  Advocate  (Sir  George  Lee),  Sir 
Ed.  Simpson,  Dr.  Pinfold,  Sir  George  Hay,  Dr.  Jenner,  and  the  rest 
of  the  bar  of  civilians.     They  upon  reference  reported  that  affidavits 
should  be  made  by  the  claimants  that  the  goods  were  their  sole  and 
entire  property  at  the  time  of  their  shipping,  continued  to  be  so  at  the 
time  of  the  capture,  and  would  continue  so  until  the  goods  should 
be  sold  by  their  agents  in  France  and  Spain  for  their  account. 
This  form  was  exactly  corresponding  to  the  latter  part  of  the 
twelfth  of  the  standing  interrogatories.     It  was  urged,  that  affida- 
vits being  now  made  and  insufficient,  the  Court  should  condemn. 
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Judgment  :  1779 

The  Judge  [Sir  J.  Marriott]  observed  that  the  affidavits  were  made, 


and  bore  date  in  November  previous  to  his  decree  on  the  27th ;  that     The  Con- 

f  _  OOEDIA 

although  it  was  true  that  a  line  must  be  drawn  in  every  cause  after  a  Aitinitatis. 
certain  period  to  exclude  all  further  proof,  otherwise  causes  would  sir  J. 
be  immortal,  yet  he  would  allow  further  time  to  the  claimants  to  J^a^ot*- 
make  affidavits  in  proper  form,  as  they  made  these  before  they 
knew  what  forms  were  required  of  them ;  that  it  would  be  very 
dangerous  to  admit  such  general  affidavits,  and  that  it  was  a 
very  suspicious  circumstance,  that  the  same  notary  who  had  drawn 
the  affidavits  for  the  goods  in  the  bOls  of  lading,  0.  Gr.  N.,  which 
we7-e  suffi,ciently  full  (and  so  it  was  clear  therefore,  from  them,  that 
he  knew  the  forms  that  were  proper),  was  the  drawer  of  the  eleven 
affidavits,  one  of  which  only  spoke  to  the  property  of  the  goods 
while  going  over  the  sea,  thereby  raising  an  implication  that  they 
were  the  enemy's  when  they  should  arrive  at  land ;  or  arguing, 
that  by  the  insurers  being  neutrals  they  were  therefore  for  neutral 
risk.  This  shows  the  propriety  of  the  words  account  and  risk, 
and  the  wisdom  of  the  twelfth  interrogatory;  for  goods  may, 
especially  since  policies  of  insurance  have  become  general,  be  for 
one  man's  account  that  are  not  for  his  risk,  or  for  a  man's  risk 
which  are  not  for  his  account.  The  very  idea  of  complete  and 
perfect  property  is  perpetuity ;  that  what  was  mine  yesterday  is 
mine  to-day,  and  will  be  so  to-morrow,  and  every  day  until  I 
assign  it  over,  or  make  delivery  of  it  for  some  due  consideration  to 
another  person.  The  word  proprhis,  in  the  classics,  means  per- 
petual; thus  in  Terence,  '^id  haec  mihi  propria  fitfelicitas :  "  may 
this  happiness  continue  mine,  that  is,  long  and  lasting.  It  was 
not  until  the  case  of  the  Charles  Havernerswerth,  that  the  affidavits 
were  ever  admitted  by  the  practice  of  the  Admiralty  Court,  but  as 
semiplena  prohatio  only,  and  then  they  were  admitted  as  sufficient 
by  consent. 

The  claimants  used  to  go  into  further  pleadings  and  proofs,  and 
the  captors  had  liberty  to  plead  in  contradiction,  and  to  have  cross- 
examiaations.  The  same  distress  and  difficulty  dwelt  on  the  mind 
of  the  judge  then  as  it  does  now.  The  going  into  pleadings  and 
proofs  is  one  of  the  most  difficult  poiuts  of  adjudication  in  causes 
of  prize.    He  felt  the  great  inconvenience,  expense  and  delay  of 
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this  proceeding ;  but  it  is  easier  often  to  see  an  evil  in  the  practice 
of  a  Court,  than  to  find  a  remedy  that  has  no  objection,  or  may 
Thb  Con-  not  lead  to  worse  consequences.  With  respect  to  great  names  that 
AiriNiTATis.  have  done  honour  to  their  profession,  it  must  be  observed  that  it 
gjj,  j_  would  be  dangerous  to  point  out  too  exactly  and  invariably  the 
forms  of  affidavits.  Invariable  forms  are  advantageous  instruments 
for  fraud  to  make  use  of.  It  wiU  be  sufficient  to  say  that  wherever 
further  proof  is  indulged  to  claimants  upon  affidavits,  those  attesta- 
tions must  be  without  equivocality,  and  they  must  go  to  the 
property  of  goods  at  the  periods  when  first  laden,  when  taken,  and 
when  finally  landed;  and  they  ought  to  be  negative  as  well. as 
affirmative,  that  no  enemies  of  the  Crown  of  Great  Britain,  or  its 
subjects  trading  with  its  enemies,  had,  have,  or  will  have,  at  any 
of  those  times,  any  right,  share,  title,  or  interest  therein,  directly 
or  indii-ectly,  without  fraud,  collusion,  equivocation,  or  mental 
reservation.  The  claimants  on  the  whole  are  recommended  to 
consider  well  what  they  can  truly  swear  to,  and  advise  with  their 
advocates  as  to  the  forms  of  their  affidavits  and  proofs. 
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Before  tie  Lords  Comroissioners  of  Appeals  (a). 

Cargo — Neutral —  Consignment  to  Enemy —  Concealed  Letter —  Cajpture  in  transitu. 

Property  sMpped  by  a  neutral  and  consigned  to  a  hostile  port,  and 
to  become  the  property  of  the  enemy  on  arrival,  if  captured  in  transitu, 
is  liable  to  condemnation. 

This  was  a  case  of  a  cargo  of  com  shipped  March,  1793,  by 
Steward  and  Plunket,  of  Baltimore,  ostensibly  for  the  account  and 
risk  of  Conyngham,  Nesbit  &  Co.,  of  Philadelphia,  and  consigned 
to  them  or  their  assigns  : — By  an  endorsement  on  the  bill  of  lading, 
it  was  further  agreed  that  the  ship  should  proceed  to  Havre  de 
Grace,  and  there  wait  such  time  as  might  be  necessary  the  orders 
of  the  consignee  of  the  said  cargo  (the  Mayor  of  Havre),  either  to 
deliver  the  same  at  the  port  of  Havre,  or  proceed  therewith  to  any 
one  port  without  the  Mediterranean,  on  freight  at  the  rate  of  5s. 


(a)  Present :  Earl  of  Mansfield,  Sir  E.  P.  Arden,  M.  R.,  Sir  W.  Wynne. 
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per  barrel  on  delivery  at  Havre,  and  5s.  6d.  at  a  second  port ;  the        1795 
freight  to  be  settled  by  the  shippers  in  America  according  to        "^'     ' 
agreement.  The  Siiix. 

Amongst  the  papers  was  a  concealed  letter  from  Jean  Ternant, 
the  Minister  of  the  French  Republic  to  the  United  States,  in  which 
he  informs  the  Miaister  of  Foreign  Affairs  in  France,  "  The  house 
of  Conyngham  &  Co.,  already  known  to  the  Ministers  by  their 
former  operations  for  France,  is  charged  by  me  to  procure  without 
delay  a  consignment  of  22,000  bushels  of  wheat,  8,000  barrels  of 
fine  flour,  900  barrels  of  salted  beef  from  New  England.  The  con- 
ditions stipulated  are  the  same  as  those  of  the  contract  of  2nd  No- 
vember, 1792,  with  the  American  citizens  Swan  &  Co.  for  a  Kke 
supply  to  be  made  to  the  Antilles,  namely,  that  the  grain,  flour, 
and  beef  are  to  be  paid  at  the  current  price  of  the  markets  at  the 
time  of  their  being  shipped ;  that  the  freights  shall  be  at  the  lowest 
course  in  the  ports ;  that  an  insurance  should  be  on  the  whole ; 
and  that  a  commission  of  five  per  cent,  shall  be  allowed  for  all 
the  merchants'  expenses  and  fees.  It  has  been  moreover  agreed, 
consideriag  the  actual  reports  of  war,  that  the  whole  shall  be  sent 
as  American  property  to  Havre  and  to  Nantes,  with  power  to  our 
government  of  sending  the  ships  to  other  ports  conditional  on  the 
usual  freight.  As  you  have  not  signified  to  me  to  whom  these 
cargoes  ought  to  be  delivered  in  our  ports,  I  shall  provide  each 
captain  with  a  letter  to  the  mayor  of  the  place." 

There  was  also  a  letter  from  J.  Ternant  to  the  mayor  of  the 
municipality  of  Havre  :  "  Our  government  having  ordered  me  to 
send  supplies  of  provisions  to  your  port,  I  inform  you  that  the 
bearer  of  this,  commanding  the  American  ship  the  Sally,  is  laden 
with  a  cargo  of  wheat,  of  which  he  will  deliver  you  the  bill  of 
lading." 

To  the  12th  and  20th  iaterrogatories  the  master  deposed,  "  that 
he  believes  the  flour  was  the  property  of  the  French  Government, 
and  on  being  unladen,  would  have  immediately  become  the  pro- 
perty of  the  French  Grovernment." 

In  the  argument  it  was  insisted,  on  the  part  of  the  claimants,  that 
the  cargo  was  to  be  considered  as  the  property  of  the  American 
merchants ;  that  it  had  been  ordered  of  them,  to  be  supplied  and 
delivered  at  a  certain  place ;  and  that  under  the  general  principle 


30  THE  SALLY. 

1795         of  law,  property  was  not  considered  to  be  divested  between  the 
*"■     ■       vendor  and  vendee  till  actual  delivery.     It  was  contended,  that 


The  Saixt.  tjjg  contract  remained  executory  till  the  completion  by  delivery  in 
Europe ;  that  the  payment  was  contingent  on  the  completion  of 
the  contract  in  this  form,  and  that  no  money  had  passed,  nor  any 
compensation  or  agreement  had  intervened  to  produce  an  absolute 
conversion  of  the  property ;  and  it  was  prayed  that  the  Court  would 
admit  farther  proof  to  ascertain  that  circumstance. 

On  the  part  of  the  captors  it  was  replied,  that  the  general  rule 
of  law  subsisting  between  vendor  and  vendee  in  a  commercial  trans- 
action, referring  only  to  the  contracting  parties,  and  not  affecting 
the  rights  of  third  persons,  could  not  apply  to  contracts  made  in 
time  of  war,  or  in  contemplation  of  war,  where  the  rights  of  a 
belligerent  nation  intervened;  that  the  effect  of  such  a  contract 
as  the  present  would  be  to  protect  the  trade  of  the  contracting 
belligerent  from  his  enemy ;  and  that  if  it  could  be  allowed,  it 
would  put  an  end  to  all  capture.  It  was  said  to  be  a  known 
principle  of  the  Prize  Court,  that  neutral  property  must  be  proved 
to  be  neutral  at  all  periods  from  the  time  of  shipment,  without 
intermission,  to  the  arrival  and  subsequent  sale  in  the  port  of 
the  enemy ;  that  the  12th  and  20th  interrogatories  were  framed 
with  this  view  to  inquire,  "whether  on  its  arrival,  &c.  it  shall 
and  will  belong  to  the  same  owner  and  no  other,  &c.,"  and 
a  reference  was  made  to  the  case  of  the  Charles  Havernerswerth 
in  1741,  in  which  the  form  of  attestation  was  directed  to  be  pre- 
pared by  the  whole  bar,  and  was  established  in  the  present  form 
to  ascertain  the  property  at  the  several  periods  of  shipment,  and 
arrival  in  the  enemy's  ports, — in  cases  where  affidavits  were  to  be 
received  to  supply  the  defects  of  the  original  evidence,  in  the  place 
of  plea  and  proof. 

Judgment : 
The  Court  said — It  has  always  been  the  rule  of  the  Prize  Courts, 
that  property  going  to  be  delivered  in  the  enemy's  country,  and 
under  a  contract  to  become  the  property  of  the  enemy  immediately 
on  arrival,  if  taken  in  transitu,  is  to  be  considered  as  enemies'  pro- 
perty. When  the  contract  is  made  in  time  of  peace  or  without 
any  contemplation  of  a  war,  no  such  rule  exists.  But  in  a  case 
like  the  present,  where  the  form  of  the  contract  was  framed 
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directly  for  the  purpose  of  obviating  tlie  danger  apprehended  from        1795 
approaching  hostilities,  it  is  a  rule  which  unavoidahly  must  tate  ^^' 

place.  The  bill  of  lading  expresses  account  and  risk  of  the  The  Sally. 
American  merchant ;  but  papers  alone  make  no  proof,  unless 
supported  by  the  depositions  of  the  master.  Instead  of  supporting 
the  contents  of  his  papers,  the  master  deposes,  "that  on  arrival 
the  goods  would  become  the  property  of  the  French  Government," 
and  all  the  concealed  papers  strongly  support  him  in  this  testi- 
mony. The  evidentia  rei  is  too  strong  to  admit  farther  proof. 
Supposing  that  .it  was  to  become  the  property  of  the  enemy  on 
delivery,  capture  is  considered  as  delimry.  The  captors,  by  the 
rights  of  war,  stand  in  the  place  of  the  enemy,  and  are  entitled  to  a 
condemnation  of  goods  passing  under  such  a  contract,  as  of  enemy's 
property.  On  every  principle  on  which  Prize  Courts  can  proceed, 
this  cargo  must  be  considered  as  enemy's  property.  Condemned  (a). 


THE  VIGILANTIA.  [i  c.  Rob.  i.] 

THE  EMBDEN. 

Cajiture — National     Character    of    Ship — Place    of  Residence    of   Owner — 
Nationality  of  Master. 

The  national  character  of  a  ship  is  generally  determined  by  the  place 
of  residence  of  the  owner,  but  special  circumstances  may  negative  the 
general  rule,  such  as  the  traiBo  in  which  a  ship  is  engaged,  from  which 
her  national  character  may  be  presumed. — A  master  who  serves  on  a 
foreign  ship  for  many  years  is  thereby  divested  of  his  national  character. 

This  was  a  case  of  a  ship  sailing  under  Prussian  colours,  and         1793 
taken  on  a  voyage  from  Amstersdam  to  Greenland,  laden  with       ^''^-  ^- 
stores  and  other  necessary  articles  for  the  Greenland  fishery. 

A  claim  was  given  for  Mr.  Brower,  a  merchant  of  Embden. 

SiK  W.  Scott. — This  was  a  ship  sailing  under  Prussian  colours, 
and  taken  on  the  4th  of  May,  1798,  on  a  voyage  from  Amsterdam 

(a)  In  the  Atlas  (May  21st,  1801),      paid  for  by  him.      It    came    from     [3  C.  Rob. 

Sir  W.  Scott  said :    "  I  do  not  see      America,  as  American  property,  but  300.] 

how  this  case  can  be  distinguished      i*  ^^^  sold  at  Vigo  to  the  Spanish 

j!_        ii,     cr  77       T  ™„„+  ™«.,^-,-,-r,^Q      Government,  and  went  from  thence 
from  the  8al^.    I  must  pronounce      ^^  g^^^  ^^       ^^^^^ 

this  cargo  liable  to  condemnation,  on  ^^^  captured  on  the  voyage  from 

the  ground  that  it  is  taken,  whilst  y,  ^^  s_-|    tj^q  contract  under  which 

going  to  an  enemy's  port,  to  be  de-  it  went  was  absolute."     Cargo  con- 

livered  there  to  an  enemy,  and  to  be  demned,  ship  restored. 
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1798        to  Ghreenland :  there  was  no  cargo  on  board,  but  tbe  vessel  was 
^'''"-  ^-       fitted  out  with  stores  necessary  for  the  Greenland  fishery.     The 
The  Viai-     claimant  is  Mr.  Peter  Brewer,  of  Embden ;  and  the  cause  comes  on 
Tm  Embden.  to  be  decided  by  me,  on  the  only  evidence  that  can  regularly  be 
SirW~Scott    pro'iTiced  '^  *^^  ^^^  instance,  on  the  ship's  papers,  and  the  pre- 
paratory examinations. 

[The  Court  first  minutely  examined  the  evidence  and  concluded.] 

Looting,  then,  at  these  papers,  and  the  conduct  of  the  parties,  I 
feel  no  scruple  in  pronouncing,  that  this  ship  still  continues  de 
facto  the  property  of  the  former  Dutch  owner,  and  is,  as  such, 
subject  to  condemnation. 

But  I  wiU  go  farther,  and  for  the  convenience  of  applying  a 
ruling  principle  to  some  other  cases  which  I  am  informed  bear  a 
strong  affinity  to  the  circumstances  of  the  present  case,  I  will 
express  my  opinion  on  the  abstract  question  of  law.  I  desire  to 
state  my  opinion,  then,  subject  to  the  correction  of  a  Superior 
Court,  that  supposing  Mr.  Brower  to  be  the  actual  proprietor  of  this 
vessel,  and  resident  at  Embden,  yet  this  vessel  and  her  concerns 
(however  it  may  be  with  respect  to  other  ships,  and  other  concerns 
in  which  this  gentleman  may  be  engaged)  are  liable  to  be  treated 
and  considered  as  Dutch  property. — In  the  first  place,  she  is  a 
Dutch-built  vessel,  a  Dutch  fishing  vessel,  that  went  from  Amster- 
dam regularly,  and  habitually,  to  Greenland,  and  to  return  to 
Amsterdam,  there  to  deliver  her  cargo :  she  is  purchased  in 
Holland,  she  is  purchased  avowedly  for  the  purpose  of  pursuing 
the  same  course  of  commerce,  the  fishing  trade  of  Holland :  she  is 
purchased  at  a  time  when,  it  is  said,  there  was  a  defect  of  con- 
veniences for  carrying  on  this  trade  at  Embden ;  but  I  am  satisfied 
it  was  the  intention  of  the  parties  to  carry  on  this  trade  to  and  from 
Amsterdam.  Now,  I  ask  upon  what  grounds  is  it  that  this  vessel, 
so  purchased  and  so  employed,  is  to  be  considered  merely  as  a 
Prussian  vessel  ?  Here  is  a  ship  as  thoroughly  engaged  and 
incorporated  in  Dutch  commerce  as  a  ship  can  possibly  be ; 
she  is  fitted  out  uniformly  from  Amsterdam ;  she  is  fitted  out 
with  Dutch  manufacture,  she  is  fitted  out  for  Dutch  importa- 
tion, in  all  these  respects  employing  and  feeding  the  industry  of 
that  country ;  she  is  managed  by  a  Dutch  ship's  husband,  and 
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the  subjects  of  that  country ;  she  is  commanded  by  a  Dutch  captain ; 
she  is  manned  by  a  Dutch  crew,  and  brings  back  the  produce  of     The  Viqi- 
her  voyage  for  the  purpose   of  Dutch  consumption  and  Dutch  The  Embden. 
revenue.     If  to  this  you  add  that  the  vessel  is  transferred  by  the  gj^  ■^.  gcott. 
Dutch  because  they  themselves  are  unable  to  carry  on  the  trade 
avowedly  in  their  own  persons,  it  is  truly  a  Dutch  commerce  in  a 
very  eminent  degree,  not  only  in  its  essence,  but  for  the  very 
hostile  purpose  of  rescuing  and  protecting  the  Dutch  from  the 
naval  superiority  of  their  British  enemy.     In  my  apprehension, 
unless  it  could  be  maintained  as  a  rule,  without  any  exception  what- 
ever, that  the  domicil  of  the  proprietor  constitutes  the  national 
character  of  the  vessel,  this  ship  must  be  condemned,  even  if  she 
had  been  really  transferred. 

Now  on  that  point,  I  conceive  the  rule  to  be,  that  where  there  is 
nothing  particular  or  special  in  the  conduct  of  the  vessel  itself,  the 
national  character  is  determined  by  the  residence  of  the  owner ; 
but  there  may  be  circumstances  arising  from  that  conduct  which 
wiU  lead  to  a  contrary  conclusion.  It  is  a  known  and  established 
rule  with  respect  to  a  vessel,  that  if  she  is  navigating  under  the 
pass  of  a  foreign  country,  she  is  considered  as  bearing  the  national 
character  of  that  nation  under  whose  pass  she  sails :  she  makes  a 
part  of  its  navigation,  and  is  in  every  respect  liable  to  be  con- 
sidered as  a  vessel  of  that  country.  In  like  manner,  and  upon 
similar  principles,  if  a  vessel  purchased  in  the  enemy's  country  is, 
by  constant  and  habitual  occupation,  continually  employed  in  the 
trade  of  that  country,  commencing  with  the  war,  continuing  during 
the  war,  and  evidently  on  account  of  the  war,  on  what  ground  is  it 
to  be  asserted,  that  vessel  is  not  to  be  deemed  a  ship  of  the  country 
from  which  she  is  so  navigating,  in  the  same  manner  as  if  she 
evidently  belonged  to  the  inhabitants  of  it  ? 

Suppose  the  naval  arms  of  France  had  been  triumphant  in  her 
present  contest  with  Grreat  Britain ;  and  that  all  the  British 
Gri-eenland  ships  could  no  longer  have  been  navigated  as  such  from 
British  ports ; — suppose  a  neutral  country  should  ofEer  her  chari- 
table assistance,  and  her  merchants  should  say,  we  will  purchase 
your  vessels,  but  they  shall  still  navigate  to  Greenland ;  they  shall 
still  continue  under  your  management,  and  be  fitted  out  in  your 

]i.  n 
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1798         ports ;  they  shall  still  contribute  to  the  industry  of  your  artificers ; 

^'''"-  ^-       they  shall  be  conducted  by  the  skill  of  your  own  navigators,  by 

ThbViqi-     the  attention   of  your  merchants,  and  they  shall  supply  your 

The  Embdbn.  manufactures  and  revenue :  m  my  apprehension  the  enemy  vroula 

Sir'wTsoott.    be  justified  in  saying,  "you  the  neutrals  are  in  this  transaction 

mere  merchants  of   Great  Britain,  youx  traffic  is  the  traffic  of 

Englishmen ;  with  respect  to  this  commerce  it  has  all  the  marks  of 

English  commerce  upon  it,  and  as  English  commerce  it  shaU.  be 

considered  and  treated  by  us."     But  farther,  in  considering  this 

case  as  the  case  of  a  Dutch  ship,  I  think  I  am  strongly  warranted 

from  higher  authority,  by  the  judgment  of  the  Lords  of  Appeal 

in  a  case  which  is  well  known  in  this  Court,  the  case  of  Zacharia 

Coopman  ^  Co.  \sub  nom.  the  Nancy,  Lords,  April  9,  1798]. 

There  had  been  a  determination  last  war,  in  the  case  [the 
Jacobus  Johannes,  Lords,  Feb.  10,  1785]  of  two  persons,  one  resi- 
dent at  Saint  Eustatius,  the  other  in  Denmark,  who  were  partners 
in  a  house  of  trade  at  Saint  Eustatius — the  one  who  resided  there, 
forwarded  the  cargoes  to  Europe;  the  other  received  them  in 
Amsterdam,  disposed  of  them  there,  and  then  returned  to 
Denmark.  It  was  decided  in  that  case,  that  the  share  of  the 
person  resident  in  Saint  Eustatius  was  liable  to  condemna- 
tion, as  the  property  of  a  domiciled  Dutchman;  and  that  the 
share  of  the  other  partner  should  be  restored,  as  the  property 
of  a  neutral.  There  was  also  a  ease  [the  Osprey,  Lords^ 
March  28,  1796]  in  this  war,  of  some  persons,  who  migrated  from 
Nantucket  to  France,  and  there  carried  on  a  fishery  very  beneficial 
to  the  French ;  in  that  case,  the  property  of  a  partner  domiciled  in 
France  was  condemned;  whilst  the  property  of  another  partner 
resident  in  America  was  restored.  From  these  two  cases  a  notion 
had  been  adopted,  that  the  domicil  of  the  parties  was  that  alone,  to 
which  the  Court  had  a  right  to  resort ;  but  the  case  of  Coopman  was 
lately  decided  on  very  different  principles.  It  was  then  said  by 
the  Lords,  that  the  former  cases  were  cases  merely  at  the  commence- 
ment of  a  war ;  that  in  the  case  of  a  person  carrying  on  trade 
habitually  in  the  country  of  the  enemy,  though  not  resident  there, 
he  should  have  time  to  withdraw  himself  from  that  commerce  ;  and 
that  it  would  press  too  heavily  on  neutrals,  to  say,  that  imme- 
diately on  the  first  breaking  out  of  a  war,  their  goods  should 
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become  subject  to  confiscation ;    but  it  was  then  expressly  laid        1798 
down,  tbat  if  a  person  entered  into  a  bouse  of  trade  in  the  enemy's  "*'   ' 


country  in  time  of  war,  or  continued  tbat  connection  durins-  tbe  The  Viai- 
war,  he  should  not  protect  himself  by  mere  residence  in  a  neutral  The  Embden. 
country.  That  decision  instructs  me  in  this  doctrine,  a  doctrine  gjj.  -wTscott. 
supported  by  strong  principles  of  equity  and  propriety:  "that  there 
IS  a  traffic  which  stamps  a  national  character  on  the  individual, 
independent  of  that  character,  which  mere  personal  residence  may 
give  him."  In  the  present  case  I  am  clearly  of  opinion,  that  this 
is  altogether  a  Dutch  traffic ;  and  that  a  ship,  so  employed  as  this 
ship  appears  to  have  been,  is  in  every  respect  to  be  considered  as  a 
vessel  of  that  country;  in  whose  navigation,  under  all  these 
circumstances,  she  was  habitually  employed.  This  is  a  determina- 
tion which  I  shall  certainly  apply  to  the  decision  of  all  those  cases 
which  come  before  me  under  similar  circumstances.  If  my  opiaion 
is  erroneous,  I  am  happy  to  think  it  will  be  set  right  by  a  much 
higher  authority ;  but  I  feel  no  diffidence  in  the  decision  which  I 
have  now  pronounced. 


THE  EMBDBN.  [ic.Eob.ie.] 

TMs  was  a  case  of  a  ship  transferred  in  Holland  under  circumstances 
similar  to  the  preceding  case,  and  taken  on  a  voyage  from  Amsterdam  to 
Greenland. 

A  claim  was  given  for  Mr.  Bowerman  of  Emlden. 

The  points  taken  to  distinguish  this  case  from  the  Vigilantia  are  not 
material  except  as  regards  the  position  of  the  master. 

For  the  claimant,  Laurence  and  Sioabey.  This  case  is  distinguishable  from 
the  last  in  the  point :  the  master  is  a  Prussian  by  birth. 

For  the  captors,  the  King's  Advocate. 

Sm  W.  Scott. — ^The  question  which  I  am  to  consider  is  whether  the  dis- 
tinctions which  have  been  pointed  out  are  sufficient  to  take  this  vessel  out  of 
the  law  which  has  been  laid  down  in  the  preceding  case. 

The  first  distinction  is  taken  from  the  master's  national  character,  but  I 
think  he  has  scarcely  a  right  to  be  considered  as  a  Prussian  subject ;  he  is  a 
single  man  who  has  established  no  domicil  by  family  connections,  and  in  his 
own  person  he  has  been  employed  constantly  for  ten  years  in  trading  from 
Amsterdam  to  Greenland.  By  such  an  occupation  he  is  divested  of  his 
national  character,  and  becomes,  by  adoption,  a  perfect  Dutchman 
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[10.  Rob.  22.]  THE  ENDEAUGtHT. 

Contraband — Ship  Timber — Practice — Reference  to  Experts. 

By  treaty  it  was  agreed  that  "  all  articles  wMch  serve  directly  for  the 
building  of  ships,  unwrought  iron  and  fir  planks  excepted,  shall  bo 
deemed  contraband."  A  vessel  towhioh  this  treaty  applied  having  been 
seized  with  a  cargo  of  timber,  the  Court  referred  the  question  as  to 
whether  such  timber  was  ship  timber  to  experts  to  report  thereon. 

1798  This  was  a  ease  of  a  ship  taken  on  her  voyage  from  Narva  to 

^o"-  13-      Dort,  in  Holland,  with  a  cargo  of  balks,  fir-planks,  battens,  and 
firewood. 

A  claim  was  given  for  the  ship  and  cargo,  as  the  property  of 
Danish  subjects.  [This  case  is  of  importance  only  for  the  point  of 
practice.] 

For  the  captors,  the  King's  Advocate  [Sir  John  Nioholl]. 
For  the  claimant,  Lawrence. 

Sir  W.  Scott. — There  is  a  preliminary  question  which  may 
make  this  discussion  of  property  unnecessary ;  the  nature  of  the 
cargo  may  perhaps  decide  this  case  :  it  is  asserted  to  be  "  a  cargo 
of  ship  timber  going  to  an  enemy's  port  of  naval  equipment " ;  and 
under  this  description  to  come  under  the  character  of  contraband. 
This  I  consider  to  be  the  correct  law  of  nations,  notwithstanding 
some  relaxations  which  may  occasionally  have  been  allowed. 

But  besides  the  general  law  of  nations,  there  is  an  express  treaty 
between  this  country  and  Denmark,  which  declares,  "  that  ship 
timber,  fir  planks  excepted,  shall  be  deemed  contraband."  With 
respect  to  the  true  character  of  this  timber,  and  the  fair  appKcation 
of  it,  I  do  not  seem  to  be  in  possession  of  suflScient  facts  to  govern 
my  decision;  I  shall  therefore  refer  it  to  the  principal  persons 
employed  in  making  repairs  for  ships  or  vessels  belonging  to 
Government  at  Yarmouth,  where  this  cargo  lies,  to  certify  their 
opinion  whether  this  is  properly  ship  timber ;  if  there  are  no  such 
persons  at  Yarmouth,  the  opinions  of  respectable  shipwrights  there 
must  be  taken  upon  it;  and  the  Court  will  judge  upon  their  report 
of  its  nature  and  quality. 
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THE  STAADT  EMBDEN.  [ic.Eob.26.] 

Ooniraband — Masts — Produce  of  Shipper's   Country — Non-contraband   Oocds 
Part  of  Cargo. 

A  cargo  of  masts  exported  from  Russia  destined  for  Holland :  Held 
to  be  contraband.  Held,  also,  tbat  non-contraband  goods,  part  of  the  same 
cargo  and  the  property  of  the  same  owner,  must  be  condemned. 

This  was  a  case  of  a  ship  which  had  been  a  prize  ship  taken  from        1798 
the  English,  and  carried  into  Christiansund.     A  pretended  sale      -^°''-  -'°- 
had  passed  there,  and  the  vessel  was  retaken  on  a  voyage  from 
Riga  to  Amsterdam,  laden  with  deals  and  masts. 

A  claim  was  given  for  the  ship,  as  the  property  of  Mr.  Bower- 
man,  of  Emhden ;  and  for  the  cargo,  as  the  property  of  merchants 
of  Riga. 

Eor  the  captor,  the  King's  Advocate  and  Croke. 

Eor  the  claimant  of  the  cargo,  Arnold. 

Sir  "W.  Scott. — This  is  a  British  vessel,  carried  as  prize  by  the 
enemy  to  Norway,  and  purchased,  as  it  was  pretended,  on  behalf 
of  Mr.  Bowerman. 

[The  Court  then  examined  the  facts,  and  held  that  there  had 
not  been  a  bond  fide  sale,  and  condemned  the  ship.] 

With  respect  to  the  cargo,  there  is  no  sufiQcient  proof  that  it 
belongs  to  the  Russians,  for  whom  it  is  claimed  ;  but  if  it  did,  it  is 
contended  to  be  of  the  nature  of  contraband  ;  and  most  clearly  the 
masts  are  liable  to  be  so  considered,  in  the  judgment  even  of  the 
niost  zealous  advocates  of  neutral  commerce.  As  to  the  relaxation 
in  favour  of  the  export  of  native  produce,  said  to  have  been 
sanctioned  by  a  determination  upon  Prussian  hemp,  in  the  case  of 
Jonge  Pieter,  I  am  by  no  means  disposed  to  consider  that  case  as 
laying  down  any  such  universal  principle. 

There  have  been  many  cases  in  which  native  articles,  going  to 
the  enemy's  ports  on  the  account  of  inhabitants  of  the  country 
which  produced  them,  have  been  treated  as  contraband.  In  the 
famous  case  of  the  Med  Guds  Sielpe  {a),  a  cargo  of  pitch  and 
tar,  going  on  Swedish  account  from  Stockholm  to  Port  Louis, 
was  condemned ;  that  condemnation  was  afterwards  confirmed  by 

(a)  Ante,  p.  1. 


Embden, 
SirW.  Scott. 
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1798         a  solemn  judgment  of  the  Lords,  and  the  MS.  note  which  I  have 
*^'"'-  .'^•.      of  that  case,  expressly  states  it  to  have  been  condemned  by  the 
The  Staabt    Lords  of  Appeal,  on  the  ground  of  contraband  {a). 

It  certainly  does  not  aid  the  Eussian  claimant  in  this  case,  that 
the  cargo  is  going  to  a  country  against  which  his  sovereign  is 
exercising  hostility :  that  Eussia  is  in  a  state  of  war  with  Holland, 
is  more  than  I  can  venture  to  assert,  no  declaration  to  that  effect 
having  formally  announced  it ;  and  therefore,  if  this  was  a  cargo  of 
a  perfectly  inoffensive  nature,  on  the  account  of  a  Eussian,  it  might 
perhaps  be  too  much  for  this  Court  to  confiscate  it  upon  the  ground 
of  a  trading  with  the  enemy  of  his  sovereign  :  at  the  same  time  it 
is  to  be  remarked,  that  Eussia  is  the  declared  public  enemy  of  the 
French  Eepublio,  the  patroness  and  ally  of  the  present  government 
of  Holland ;  that  the  fleet  of  Eussia  is  immediately  co-operating 
with  the  fleet  of  Great  Britain  in  the  blockade  of  Amsterdam ; 
and,  though  an  auxiliary  fleet  is  not  of  itself  sufficient  to  make  its 
government  a  principal  in  a  war,  yet  where  captures  are  made  and 
prizes  are  claimed  by  that  auxiliary  force,  as  taken  from  a  common 
enemy,  which  has  been  repeatedly  done  in  the  present  Dutch 
hostilities,  it  is  not  easy  to  discover  the  grounds  on  which  the 
government  to  which  the  auxiliary  fleet  belongs  can  be  considered 
as  entirely  neutral. 

Adverting  therefore  to  all  circumstances,  considering  that  this 
is  a  shipment  of  naval  stores  to  a  port  of  naval  equipment  under 
possession  of  the  French,  and  that  Eussia  is  engaged  in  declared 
hostilities  against  France,  I  shall  condemn  this  cargo  as  contraband, 
and  I  shall  make  no  distinction.  The  statement  of  the  King's 
Advocate  is  in  my  opinion  the  law  of  nations,  upon  this  point. 
To  escape  from  the  contagion  of  contraband,  the  innocent  articles 
must  be  the  property  of  a  different  owner. 

I  shall  therefore  condemn  the  whole  cargo. 

[(a)  In  the  MS.  note  of  Sir  Q-eorge  Lee,  ante,  p.  3,  the  grounds  of  the 
decision  on  appeal  are  not  stated.] 


Dec.  7. 
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Becapture —  Condemnation — Restitution — Property   of  Allies  —  Reciprocity — 
Divestment  of  Property  of  Original  Owner. 

Wlien  a  ship  owned  by  a  subject  of  an  ally,  has  been  recaptured  by 
a  British  ship,  the  Court  will  apply  the  rule  acted  on  in  the  Prize  Court 
of  Great  Britain  in  regard  to  the  recapture  of  British  vessels,  namely, 
to  restore  on  payment  of  salvage,  unless  the  rule  of  the  Prize  Court  of 
the  ally  is  less  liberal  than  that  of  Great  Britain,  when  on  the  principle 
of  reciprocity  the  rule  of  the  ally  will  be  adopted.  Per  Sir  W.  Scott : — 
Probably  the  rule  is,  that  in  order  to  divest  the  owner  of  his  property, 
the  vessel  after  capture  must  have  been  brought  infra prcesidia{a). 

Omis  on  claimant  to  prove  law  of  his  country  after  adverse  prima, 
facie  evidence  of  captors. 

This  was  a  case  of  some  Portuguese  vessels  taken  by  the  French,         1798 
and  retaken  by  English  cruisers. 

For  the  captors,  the  King's  Advocate  and  Lawrence. 

For  the  claimant,  Arnold  and  Sewell. 

Sir  "W.  Scott. — These  are  cases  of  Portuguese  ships  or  cargoes, 
eight  in  number,  which  have  been  recaptured  at  different  times  by 
British  cruisers. 

As  far  as  the  dates  of  the  recaptures  are  material,  they  are  to  be 
distinguished  under  three  periods  : — The  first  vessel  was  recaptured 
before  the  month  of  December,  1796,  when  an  ordinance  on  the 
subject  of  recapture  passed  in  Portugal :  the  second  was  retaken 
between  the  months  of  December,  1796,  and  May,  1797,  when 
another  ordinance  took  place,  more  expressly  respecting  the  pro- 
perty of  allies  recaptured  from  the  enemy :  the  rest  may  be  stated 
generally,  without  further  distinction,  to  have  been  taken  subse- 
quently to  the  9th  of  May,  1797.  It  is  necessary  to  distinguish 
these  dates,  as  it  is  said  the  difference  of  date  may  affect  the 
application  of  the  general  principle,  whatever  that  may  be,  to  the 
particular  cases. 

They  are  cases  of  very  considerable  value,  of  much  importance, 
and  of  no  mean  difficulty  in  many  respects;  under  a  choice  of 
cases,  they  are  not  such  as  I  should  particularly  wish  to  determine ; 
but  they  devolve  on  me  in  the  regular  course  of  my  duty ;  and  I 
am  bound  to  decide  them  according  to  my  own  best  informed 
(a)  But  see  the  Flad  Oyen,  post,  p.  78. 
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1798         apprehensions  of  law  and  justice,  of  the  general  law  of  nations,  as 
Dee.  7.       j^  j^g^g  \^qqj^  understood  and  administered  in  the  British  Courts  of 


The  Santa     Admiralty. 

°^^'  In  the  arguments  of  the  counsel,  I  have  heard  much  of  the  rules 

Sir  "W.  Scott,  -^yjiich  the  law  of  nations  presorihes  on  recapture,  respecting  the 
time  when  property  vests  in  the  captor;  and  it  certainly  is  a 
question  of  much  curiosity,  to  inquire  what  is  the  true  rule  on  this 
suhjeot ;  when  I  say  the  true  rule,  I  mean  only  the  rule  to  which 
civilized  nations,  attending  to  just  principles,  ought  to  adhere ;  for 
the  moment  you  admit,  as  admitted  it  must  he,  that  the  practice 
of  nations  is  various,  you  admit  that  there  is  no  rule  operating 
with  the  proper  force  and  authority  of  a  general  law. 

It  may  be  fit  there  should  be  some  rule,  and  it  might  be  either 
the  rule  of  immediate  possession,  or  the  rule  of  pernoctation  and 
twenty-f oui'  hours'  possession ;  or  it  might  be  the  rule  of  bringing 
infra  prcesidia  ;  or  it  might  be  a  rule  requiring  an  actual  sentence 
of  condemnation :  either  of  these  rules  might  be  sufficient  for 
general  practical  convenience,  although  in  theory  perhaps  one 
might  appear  more  just  than  another :  but  the  fact  is,  there  is  no 
such  rule  of  practice ;  nations  concur  in  principle  indeed,  so  far  as 
to  require  firm  and  secure  possession ;  but  their  rules  of  evidence 
respecting  the  possession  are  so  discordant,  and  lead  to  such 
opposite  conclusions,  that  the  mere  unity  of  principle  forms  no 
uniform  rule  to  regulate  the  general  practice.  But  were  the 
public  opinion  of  European  States  more  distinctly  agreed,  on  any 
principle,  as  fit  to  forni  the  rule  of  the  law  of  nations  on  this 
subject,  it  by  no  means  follows  that  any  one  nation  would  lie  under 
an  obligation  to  observe  it. 

That  obligation  could  arise  only  from  a  reciprocity  of  practice  in 
other  nations ;  for  from  the  very  circumstance  of  the  prevalence  of 
a  different  rule  among  other  nations,  it  would  become  not  only 
lawful,  but  necessary,  to  that  one  nation  to  pursue  a  different 
conduct :  for  instance,  were  there  a  rule  prevailing  among  other 
nations,  that  the  immediate  possession  and  the  very  act  of  capture 
should  divest  the  property  from  the  first  owner,  it  would  be  absurd 
in  Gtreat  Britain  to  act  towards  them  on  a  more  extended  prin- 
ciple ;  and  to  lay  it  down  as  a  general  rule,  that  a  bringing  infra 
prmsidia,  though  probably  the  true  rule,  should  in  aU  cases  of 
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recapture  Be  deemed  necessary  to  divest  the  original  proprietor        1798 
of  his  right ;  for  the  effect  of  adhering  to  such  a  rule  would       ^^'''  ^" 


be  gross  injustice  to  British  suhjeots;   and  a  rule,  from  which    The  Santa 

gross  injustice  must  ensue  in  practice,  can  never  be  the  true  rule  of        ' 

law  between  independent  nations ;  for  it  cannot  be  supposed  to  be  ^"^  ^*  S°°**' 
the  duty  of  any  country  to  make  itself  a  martyr  to  speculative 
propriety,  were  that  established  on  clearer  demonstration  than  such 
questions  will  generally  admit.  Where  mere  abstract  propriety 
therefore  is  on  one  side,  and  real  practical  justice  on  the  other,  the 
rule  of  substantial  justice  must  be  held  to  be  the  true  rule  of  the 
law  of  nations  between  independent  States. 

If  I  am  asked,  imder  the  known  diversity  of  practice  on  this  sub- 
ject, what  is  the  proper  rule  for  a  State  to  apply  to  the  recaptured 
property  of  its  allies,  I  should  answer,  that  the  liberal  and  rational 
proceeding  would  be  to  apply  in  the  first  instance  the  rule  of  that 
country  to  which  the  recaptured  property  belongs.  I  admit  the 
practice  of  nations  is  not  so,  but  I  think  such  a  rule  would  be  both 
liberal  and  just;  to  the  recaptured  it  presents  his  own  consent, 
bound  up  in  the  legislative  wisdom  of  his  own  country ;  to  the 
recaptor  it  cannot  be  considered  as  injurious.  Where  the  rule  of 
the  recaptured  would  condemn,  whilst  the  rule  of  the  recaptor  pre- 
vailing amongst  his  own  countrymen  would  restore,  it  brings  an 
obvious  advantage ;  and  even  in  the  case  of  immediate  restitution, 
under  the  rules  of  the  recaptured,  the  recapturing  country  would 
rest  secure  in  the  reliance  of  receiving  reciprocal  justice  in  its 
turn. 

It  may  be  said,  what  if  this  reliance  should  be  disappointed? 
Eedress  must  then  be  sought  from  retaliation,  which  in  the  disputes 
of  independent  States  is  not  to  be  considered  as  viudictive  retalia- 
tion, but  as  the  just  and  equal  measure  of  civil  retribution;  this 
wiU  be  their  ultimate  security,  and  it  is  a  security  sufficient  to 
warrant  the  trust.  For  the  transactions  of  States  cannot  be 
balanced  by  minute  arithmetic ;  something  must  on  all  occasions 
be  hazarded  on  just  and  liberal  presumptions. 

Or  it  may  be  asked,  what  if  there  is  no  rule  in  the  country  of  the 
recaptured  ?  I  answer,  first,  this  is  scarcely  to  be  supposed ;  there 
may  be  no  ordinance,  no  Prize  Acts  immediately  applying  to  re- 
capture ;  but  there  is  a  law  of  habit,  a  law  of  usage,  a  standing  and 
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^°'  It  is  the  common  practice  of  European  States  in  every  war  to  issue 


The  Santa    proclamations  and  edicts  on  the  subject  of  Prize ;  hut  till  they 

'        appear  Courts  of  Admiralty  have  a  law  and  usage  on  which  they 

Sir  w.  Scott,  proceed,  from  habit  and  ancient  practice,  as  regularly  as  they  after- 
wards conform  to  the  express  regulations  of  their  Prize  Acts.  But, 
secondly,  if  there  should  exist  a  country  in  which  no  rule  prevails, 
the  recapturing  country  must  then  of  necessity  apply  its  own  rule, 
and  rest  on  the  presumption  that  that  rule  wUl  be  adopted  and 
administered  in  the  future  practice  of  its  allies. 

Again,  it  is  said  that  a  country  applying  to  other  countries  their 
own  respective  rules  will  have  a  practice  discordant  and  irregular. 
It  may  be  so,  but  it  will  be  a  discordance  proceeding  from  the  most 
exact  uniformity  of  principle ;  it  wUl  be  idem  per  diversa.  It  is 
asked  also,  will  you  adopt  the  rules  of  Tunis  and  Algiers  ?  If  you 
take  the  people  of  Tunis  and  Algiers  for  your  allies,  undoubtedly 
you  must ;  you  must  act  towards  them  on  the  same  rules  of 
relative  justice  on  which  you  conduct  yourselves  towards  other 
nations.  And  upon  the  whole  of  these  objections,  it  is  to  be 
observed,  that  a  rule  may  bear  marks  of  apparent  inconsistency, 
and  nevertheless  contain  much  relative  fitness  and  propriety;  a 
regulation  may  be  extremely  unfit  to  be  made,  which,  yet,  shall  be 
extremely  fit,  and  shall  indeed  be  the  only  fit  rule  to  be  observed 
towards  other  parties  who  have  originally  established  it  for  them- 
selves. 

So  much  it  might  be  necessary  to  explain  myself  on  the  mere 
question  of  propriety ;  but  it  is  much  more  material  to  consider 
what  is  the  actual  rule  of  the  maritime  law  of  England  on  this 
subject.  I  understand  it  to  be  clearly  this :  that  the  maritime  law 
of  England  having  adopted  a  most  liberal  rule  of  restitution  on 
salvage,  with  respect  to  the  recaptured  property  of  its  own  subjects, 
gives  the  benefit  of  that  rule  to  its  allies,  till  it  appears  that  they 
act  towards  British  property  on  a  less  liberal  principle ;  in  such  a 
case  it  adopts  their  rule,  and  treats  them  according  to  their  own 
measure  of  justice.  This  I  consider  to  be  the  true  statement  of 
the  law  of  England  on  this  subject;  it  was  clearly  so  recognized 
in  the  case  of  the  San  lago;  a  case  which  was  not,-as  it  has  been 
insinuated,  decided  on  special  circumstances,  nor  on  novel  prin- 
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ciples,  but  on  principles  of  established  use  and  authority  in  the        1V98 

jurisprudence  of   this  country.     In  the  discussion  of   that  case U 

much  attention  was  paid  to  an  opinion  found  amongst  the  manu-     The  Santa 

script  collections  of  a  very  experienced  practitioner  in  this  pro-        ' 

fession  (Sir  E.  Simson),  which  records  the  practice  and  the  rule  as  '"^  •  oo  . 
it  was  understood  to  prevail  in  his  time.  "  The  rule  is :  that 
England  restores,  on  salvage,  to  its  allies  ;  but  if  instances  can  be 
given  of  British  property  retaken  by  them  and  condemned  as 
priiie,  the  Court  of  Admiralty  will  determine  their  cases  according 
to  their  own  rule." 

I  conceive  this  principle  of  reciprocity  is  by  no  means  peculiar 
to  cases  of  recapture ;  it  is  foimd  also  to  operate  in  other  cases  of 
maritime  law :  at  the  breaking  Out  of  a  war  it  is  the  constant 
practice  of  this  country  to  condemn  property  seized  before  the  war, 
if  the  enemy  condemns,  and  to  restore  if  the  enemy  restores. 

It  is  a  principle  sanctioned  by  that  great  foundation  of  the  law 
of  England,  Magna  Charta  itself  («)  ;  which  prescribes  that  at  the 
commencement  of  a  war  the  enemy's  merchants  shall  be  kept  and 
treated  as  our  own  merchants  are  treated  in  their  country. 

In  recaptures,  it  is  observable,  the  liberality  of  this  country 
outsteps  its  caution  ;  it  restores  on  salvage  without  inquiry,  till  it 
appears  that  the  ally  pursues  a  different  rule :  it  may  be  said  there 
may  be  inequality  and  hazard  in  this  prompt  liberality ;  and  we 
may  restore  while  the  ally  condemns ;  and  so  the  fact  has  been : 
for  it  is  not  to  be  denied  that  before  the  case  of  the  San  lago  (h) 
had  introduced  a  more  accurate  knowledge  of  the  Spanish  law,  re- 
stitutions of  Spanish  property  on  recapture  had  passed  as  of  course ; 
the  more  accurate  rule,  however,  is  that  which  I  have  laid  down. 

In  the  present  state  of  hostility  (if  so  it  may  be  called)  between 
America  and  France,  the  practice  of  this  Court  restores  American 
property  on  its  own  rule,  without  inquiring  into  the  practice  of 
America  :  it  acts  on  the  same  principle  towards  Danes,  and  Swedes 

(a)  Art.  41.  Omnes  meroatores,  &o.  mercatores  terrae  nostrse  tractentur, 

Et  si  sint  de  terra  contra  nos  gwer-  qpi  time  invemantur  in  terra  contra 

rina,  et  si  tales  inveniantur  in  terra  ^^^  gwerrina;  et  si  nostri  salvi  sint  ibi, 
nostra  in  principio  gwerrae,  attacH-  .  roi,  v-u 

.         ^  ,  alii  salvismt  in  terra  nostra.  rStuDDS, 

entnr    sine    dampno    corporum    et  '- 

rerum,    donee,  sciatur  a  nobis,   vel      '^''^ec*  Charters,  p.  293.] 
oapitali  justiciario   nostro  quomodo  (b)  Lords,  Jan.  28,  1795. 
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and  Hamburgliers,  in  the  ambiguous  state  in  wMch  the  rapine  of 
France  has  placed  the  subjects  of  these  governments.  Towards 
Portugal  then  undoubtedly  a  less  liberal  treatment  would  not  be 
observed :  connected  by  long  alliance,  by  ancient  treaties,  by 
mutual  interests  and  common  dangers,  if  Portugal  forfeits  the 
benefit  of  a  rule  which  has  been  before  observed  as  a  general  rule, 
it  can  be  only  on  this  ground,  that  the  Courts  of  that  country  have 
applied  a  difEerent  rule  to  the  property  of  British  subjects.  The 
question  then  for  the  Court  to  determine  wiU  be  simply  this :  Has 
Portugal  applied  a  different  rule  to  British  property  taken  by  the 
enemy,  and  coming  out  of  their  hands  into  the  possession  of  Portu- 
guese subjects  ? 

But  before  I  enter  on  this  inquiry,  it  may  be  proper  to  consider 
the  treaties  that  subsist  between  the  two  countries ;  because  if  they 
have  prescribed  a  rule,  it  wiU  render  all  further  discussion  unneces- 
sary. A  treaty,  to  which  much  reference  has  been  made,  thus 
strongly  and  emphatically  expresses  the  terms  of  union  between 
the  two  countries :  "  Neither  of  the  confederates  shall  suffer  the 
ships  and  goods  of  the  other,  or  of  the  people  of  either,  which  shall 
at  any  time  be  taken  by  the  enemies  of  the  one  and  carried  into 
the  ports  of  the  other,  to  be  conveyed  away  from  the  owners  or 
proprietors;  but  the  same  shall  be  restored  to  them  or  their 
attorneys,  provided  they  claim  them  before  they  are  sold  or 
cleared,  and  prove  their  rights  within  three  months,  and  pay  the 
necessary  expenses  for  preservation  and  custody."  Now  I  have  no 
scruple  in  saying,  this  is  an  article  incapable  of  being  carried  into 
literal  execution,  according  to  the  modern  understanding  of  the 
law  of  nations ;  for  no  neutral  country  can  interpose  to  wrest 
from  a  belligerent  prizes  lawfully  taken  (a)  ;  but  I  think  it  goes 


(a)  Tlie  notion  of  receiving  resti- 
tution from  a  neutral  power  seems, 
soon  after  tliis  treaty,  to  have  been 
found  to  be  inconsistent  with,  the 
rights  of  belligerents,  as  acknow- 
ledged by  the  law  of  nations:  between 
the  years  1666  and  1670,  there  is  this 
report,  among  the  letters  of  Sir 
L.  Jenkins : — 

' '  The  question  in  law  is,  Whether 


this  hiscainer,  being  brought  into 
your  majesty's  port,  ought  not,  on 
account  of  your  majesty  being  in 
amity  with  the  Catholic  king,  to  be 
rescued  from  under  the  power  and 
force  of  his  enemy;  and  Jure  post- 
liminii  to  be  restored  to  his  own. 
The  law  of  nations,  as  it  is  at  this 
day  observed,  seems  not  to  pass  any 
obligation  on  your  majesty  to  impart 
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a  great  way  to  prove  the  spirit  of  the  contracting  parties  :  and  I        1798 
agree  with  Dr.  Arnold  that  it  goes  the  whole  length  of  the  present  *"'   ' 


claim  ;  for  such  a  treaty  of  alliance  is  not  a  thing  stricti  juris,  but    The  Santa 


ought  to  be  interpreted  with  liberal  explanations.  And  although 
it  may  seem  to  point  more  immediately  to  a  state  of  things  in 
which  one  of  the  contracting  parties  is  neutral ;  yet  it  would  be 
strange  to  say,  that  it  binds  the  party  to  seize  for  the  purpose  of 
restitution,  where  there  is  no  right  of  seizure  ;  but  that  it  shall  not 
oblige  him  to  restore,  when  he  has  a  complete  right  of  seizure,  and 
has  already  acted  on  that  right.  The  treaty  does  therefore  in  its 
spirit  and  meaning  embrace  the  restitution  of  property. 

But  then  again,  I  am  to  inquire  whether  Portugal  has  put  the 
same  interpretation  upon  it,  for  if  that  government  has  used  a 
different  interpretation,  that  forms  the  rale  which  I  must  follow : 
the  case  therefore  upon  the  treaty  comes  exactly  to  the  same 
question,  as  the  case  upon  the  law :  what  has  Portugal  done  ? 
what  acts  are  there,  from  which  we  may  collect  the  construction 
which  Portugal  puts  upon  the  law,  and  upon  this  treaty  ? 

I  come  then  to  this  important  question  on  the  fact : — On  the 
original  papers  and  depositions  nothing  appeared ;  restitution 
therefore  would  have  passed  on  salvage,  according  to  what  I  have 
described  to  be  the  law  of  England ;  but  the  captors  offered  papers 
to  show  that  a  different  rule  had  prevailed  in  Portugal  with  respect 
to  British  property :  in  this  state  of  doubt,  the  Court  ordered 
further  information,  and  proof  to  be  produced,  respecting  the  law 
of  Portugal  on  recapture,  and  by  both  parties.  Now  the  first 
question  is :  Who  is  more  particularly  expected  to  produce  this 
proof  ?    And  it  has  been  much  pressed  by  the  counsel  for  the 


your  royal  protection  unto  one  friend  anotter's,  in  a  place  that  is  reputed 

to  the  prejudice   of    another  ;    this  of  common  security  upon  the  public 

captor  being  jure  lelli,  which  is  a  faith.    Besides,  the  French  ordinances 

very  good  title,   in  full  and  quiet  do  expressly  provide,  that  leave  be 

possession  of  his  prize,  and  so  he  was  given  to  all  strangers  to  depart  those 

for  a  fortnight  together  at  Portsmouth  ports  with  such  prizes  as  they  happen 

before  he  was  discovered,  will  take  it  to  bring  in :  it  is  the  practice  of  Spain 

for  an  act  of  partiality  to  have  it  now  at  this  day,  and  of  all  other  ports 

wrested  out  of  his  hands  and  given  that  I  can  learn  anything  of,  in  cases 

to  his  enemies:  whereas  no  man's  of  neutrality."  Lifeof  Sir  L.  Jenkins, 

condition  is  to  be  made  worse  than  vol.  ii.  p.  732. 


Sir  W.  Soott. 
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1798         claimant,  that  the  onus  probandi  lies  on  the  recaptors:  it  lies  with 
them,  it  has  been  said,  to  show  that  Portugal  uses  a  different  rule ;  or 
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The  Santa  a,t  least  to  raise  a  strong  presumption  of  that  fact.  But  I  am  of 
opinion  that  the  recaptors  have  sufl3[ciently  discharged  their  duty 
to  the  Court,  by  the  papers  which  have  been  produced. 

The  onus  probandi  then  shifts :  and  it  becomes  a  duty  on  the 
claimants  to  exonerate  themselves  from  the  presumption  raised 
against  them,  and  to  show  that  their  law  is  not  such  as  the  prima 
facie  evidence  of  the  recaptors  represents  it  to  be. 

They  have  besides  great  advantages  in  this  research :  the  law 
and  the  country  are  their  own :  access  is  easy  to  them  to  the  best 
information.  They  have  reason  to  expect  all  that  the  diligence, 
the  acuteness,  and  the  zeal  of  their  countrymen  can  produce  on 
their  side  ;  but  the  captors  must  hunt  out  a  foreign  law,  through  a 
foreign  language,  and  with  the  assistance  of  professors  not  much 
disposed  to  promote  their  inquiries :  the  means  are  evidently 
unequal  between  the  parties ;  and  the  means  being  unequal,  the 
obligation  is  by  no  means  equal :  all  defect  of  proof,  therefore, 
must  press  principally  on  the  claimants ;  from  whom  the  Court  is 
entitled  to  expect  proof  of  the  fullest  and  most  satisfactory  nature. 
It  has  been  asked,  What  proof  must  we  produce  ?  The  question 
admits  of  an  obvious  answer :  In  the  first  place  the  Court  wiH 
expect  the  text  law,  the  existing  ordinances ;  now  I  think  it  does 
appear,  that  there  are  ordinances  on  the  subject  which  have  not 
been  produced :  the  ordinance  of  1796  refers  to  an  ordinance  of  the 
year  1704,  as  the  basis  on  which  it  was  framed ;  I  have  therefore  a 
right  to  conclude,  that  this  ordinance  has  formed  the  substance  of 
the  Portuguese  prize-law  for  a  century;  but  yet  no  notice  has  been 
taken  of  it.  In  the  next  place  information  would  be  required 
respecting  the  decisions  which  have  passed  on  their  own  recaptures ; 
and  if  none  such  can  be  found,  a  certificate  to  this  effect  should  be 
exhibited;  but  there  is  no  certificate.  Besides,  it  is,  I  think, 
scarcely  probable  that  there  should  not  have  passed  some  decisions 
on  this  subject  previous  to  December,  1796;  Portugal  has  been 
active  in  the  war,  and  the  enemy  has  been  active  on  those  coasts ; 
recaptures  must  have  occurred ;  they  must  also  have  been  brought 
to  adjudication,  and  the  rule  by  which  they  have  been  decided 
would  have  been  considered  by  me  as  the  law  of  Portugal. 


THE  SANTA  CRUZ.  47 

It  might  have  been  expected,  also,  that  authorities  even  more        i798 
immediately  in  point  might  have  been  produced  from  decisions       -^'^''-  '^- 
respecting  the  recaptured  property  of  allies ;  some  instances  cannot    The  Santa 

but  have  occurred  previous  to  May,  1797,  when  an  edict  issued  on        ' 

that  subject.     Three  cases  have  occurred  within  three  months  after  ^"^  ^'  ^°°**' 

the  edict,  and  afterwards  many  more  ;  and  it  is  scarcely  probable 

that  so  many  should  have  happened  after  that  time,  and  none 

before.     It  has  been  suggested  that  the  records  of  Portugal  are 

not  so  kept  as  to  furnish  a  ready  answer  to  such  inquiries ;  but  I 

cannot  admit  an  excuse  so  dishonourable  to  the  tribunals  of  that 

great  country.     There  is,  therefore,  a  defect  of  evidence,  for  which 

no  sufficient  reason  has  been  given  on  the  part  of  the  claimants. 

After  this  statement  of  the  reasonable  expectations  of  the  Court, 
let  us  now  see  what  evidence  has  been  produced;  it  consists  of 
many  documents,  of  which  some  must  immediately  be  dismissed 
as  of  no  use  or  authority  in  this  case :  of  these,  the  first  is  a 
certificate  from  the  Portuguese  minister  plenipotentiary  at  this 
Court.  As  far  as  character  truly  honourable  both  in  public  and 
private  life  can  give  weight  to  an  opinion ;  as  far  as  a  conviction, 
that  the  party  delivering  that  opinion  delivers  the  sincere  and 
unbiassed  persuasion  of  his  own  mind,  can  influence  me  to  respect 
it;  this  opinion  must  command  the  greatest  attention;  but  the 
whole  weight  of  this  opinion  is  confined  to  these  considerations :  for 
it  is  to  be  remembered  that  the  Chevalier  d' Almeida  is  not  a  pro- 
fessor of  the  law,  but  a  diplomatic  character ;  and  therefore  incom- 
petent to  instruct  us  in  questions  of  law. 

Another  paper  which  I  shall  dismiss,  also,  is  an  opinion  of  Mr. 
Da  Sylva  Lisboa,  described  to  be  a  lawyer  of  considerable  eminence 
in  his  own  country.  Upon  this  opinion  many  observations  have 
been  made,  and  more  particidarly  on  the  impropriety  with  which 
it  undertakes  to  explain  to  us  the  British  laws  of  recapture ;  whilst 
it  almost  pleads  ignorance  of  the  Portuguese  laws  on  the  same 
subject.  It  is  scarcely  necessary  to  observe  that  the  representation 
which  it  gives  of  our  law  is  erroneous  ;  it  is,  besides,  very  deficient 
in  the  preliminary  circumstance  which  can  alone  give  credit  to  it, 
or  even  make  it  intelligible  to  us;  for  it  is  not  accompanied  by  any 
statement  of  the  questions  that  were  addressed  to  this  gentleman : 
he   could   scarcely  have    imagined    that    the    British    Court  of 
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1798         Admiralty  would  apply  to  Portuguese  professors  for  information 
^"^  on  British  law ;  and  we  are  at  a  loss  to  conjecture  in  wliat  view  he 

TheSakta  could  suppose  we  should  derive  any  knowledge  of  the  law  of 
Portugal  from  such  an  opinion.  It  would,  perhaps,  therefore,  be 
but  due  civility  to  the  reputation  of  this  gentleman  to  consider  it 
as  an  opinion  hastily  obtained,  on  an  imperfect  representation  of 
the  case ;  and  under  this  character,  as  it  can  avail  nothing  in  point 
of  authority,  I  would  recommend  it  to  those  who  may  have  to 
argue  this  cause  again,  if  it  should  go  to  an  appeal,  to  dismiss  this 
paper  wholly  from  the  case. 

The  last  paper  which  I  shall  dismiss  is  the  certificate  of  Mr.  Nash, 
a  reputable  merchant  of  this  town.  This  paper  relates  something 
of  a  transaction  that  has  happened  to  Portuguese  masters  accepting 
from  the  enemy,  by  donations,  ships  taken  from  the  Portuguese. 

"  The  enemy  had  captured  a  number  of  vessels,  some  Portuguese, 
some  English,  and  wiUing  to  disencumber  themselves  of  their 
prisoners  they  gave  to  the  Portuguese  and  English  masters  jointly 
one  of  the  Portuguese  ships.  On  carrying  their  present  into 
Portugal  these  persons  are  represented  to  have  been  severely 
treated,  and  to  have  been  imprisoned  by  the  Grovernment."  I  am 
at  a  loss  to  understand  this  account,  when  I  recollect  the  cases  of 
the  Anne  and  the  Endeavour,  unless  I  am  to  suppose  that  this 
severity  was  practised  on  them  subsequently  to  the  last  ordinance, 
which  pronounced  such  donations  null  and  void ;  for  otherwise  I 
must  suppose  that  donations  of  Portuguese  property  were  con- 
sidered void,  while  similar  donations  of  British  property  were  held 
to  be  perfectly  good  and  valid.  The  same  paper  informs  us  further, 
"  that  the  Portuguese  masters  remitted  to  England,  to  the  captains 
of  the  English  vessels,  a  part  of  the  proceeds  of  their  share  of  the 
donation."  I  am  sorry  for  it,  because  the  property  belonged  not 
to  either  party  but  to  the  former  Portuguese  owners,  and  no 
interest  could  accrue  to  those  masters,  but  an  ordinary  salvage  on 
restitution  to  the  original  proprietors. 

This  certificate  cites  also,  as  a  sort  of  precedent,  the  acceptance 
of  four  pipes  of  wine  in  the  same  manner  by  an  English  captain, 
Bennet.  It  would  be  ridiculous  to  treat  the  conduct  of  this  man  as 
an  authority.  It  was  an  irregular  proceeding,  and  as  irrelevant  to 
this  case  as  the  former  parts  of  this  certificate. 
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Laying  aside,  therefore,  these  several  documents,  I  come  now  to        i798 
examine  those  papers  whioh  may  be   considered  as  matter   of  ^''" 

evidence  in  the  case.  These  are,  on  the  part  of  the  claimants,  1st,  '''^^^^^'''^'*- 
opinions  of  Portuguese  lawyers  ;  2ndly,  a  certificate  of  the  Judges 
of  the  Supreme  Court  of  Admiralty  in  Portugal;  3rdly,  the  decree 
of  the  Queen  of  Portugal,  Nov.,  1797,  in  the  case  of  the  Anne; 
and  4thly,  a  certificate  of  the  Foreign  Secretary  of  State  of  that 
country,  Mr.  Pinto  de  Souza.  But  it  is  scarcely  possible  to  con- 
sider the  effect  of  these  documents  without  bringing  under  our 
view  those  at  the  same  time  which  have  been  brought  in  by  the 
captors:  these  are  the  ordinances  of  Dec,  1796,  and  of  May,  1797, 
and  the  proceedings  relative  to  the  British  ships,  the  Anne  and  the 
Endeavour. 

In  the  ordinance  of  December,  1796,  no  mention  is  made  of  the 
recaptured  property  of  allies.  The  ninth  article  refers  only  to  their 
own  recaptures,  but  a  reasonable  presumption  arises  from  it  that 
they  would  apply  the  same  law  to  their  allies  ;  for  this  principle  is 
not  only  liberal  and  just,  but  it  is  actually  observed  in  the  practice 
of  England,  France,  and  Spain.  A  presumption  therefore  arises, 
that  Portugal  would  pursue  a  similar  rule :  but  I  think  there  are 
two  circumstances  which  convince  me,  beyond  mere  presumption, 
that  Portugal  did  act  on  this  principle,  and  did  mean  to  apply  its 
own  rule  to  the  cases  of  allies.  In  the  case  of  the  Endeavour, 
which  concerned  the  property  of  an  ally,  the  sentence  was  in  these 
words :  "  Having  heard  what  has  been  alleged  concerning  the  rule 
of  twenty-four  hours,  it  appears  to  us  that  that  rule  serves  only  to 
regulate  the  right  of  actions  arising  on  recapture."  Now,  certainly, 
if  this  rule  on  recapture  did  not  apply  to  the  property  of  allies,  it 
would  have  been  entirely  iiTelevant  to  discuss  that  rule  in  such  a 
case.  We  may  infer,  therefore,  I  think,  that  the  rule  of  twenty- 
four  hours'  possession  was  the  rule  of  Portugal ;  and  also  that,  had 
the  case  of  the  Endeavour  been  considered  as  a  case  of  recapture,  it 
must  have  been  governed  and  decided  by  that  rale.  The  manner 
in  which  Portugal  has  acted  on  the  last  ordinance  confirms  me  also 
in  supposing  that  it  was  the  practice  of  Portugal  to  extend  its  own 
rule  to  the  cases  of  allies.  The  salvage  there  ordained  for  Portu- 
guese property  is  one-fifth,  and  this  proportion  has  been  observed 
also  in  subsequent  cases  of  British  property,  although  it  is  not 

K.  E 


50 


THE  SANTA  CRUZ. 


1798 
Bee.  7. 


The  Santa 

CeT7Z. 

Sir  "W".  Scott. 


the  proportion  of  salvage  whioli  our  own  law  prescribes :  I  may 
therefore  conclude  it  was  the  practice  of  Portugal  to  apply  its  own 
law  to  the  case  of  an  ally. 

But,  it  is  said,  this  rule  of  twenty-four  hours'  possession  had  not 
prevailed  in  Portugal  before  the  ordinance  of  1796 :  that  ordinance, 
I  must  observe,  professes  to  take  for  its  basis  the  ancient  ordinance 
of  1704 ;  and,  therefore,  I  may  presume  that  ancient  ordinance 
was  fundamentally  the  same.  Had  there  been  a  difference  so 
material,  it  was  the  duty  of  the  claimant  to  have  produced  that 
ordinance  for  the  information  of  the  Court,  and  to  have  convinced 
us  that  the  modern  practice  was  a  change  and  alteration  in  the 
jurisprudence  of  Portugal.  It  cannot,  indeed,  be  supposed  that 
an  alteration  so  monstrous,  so  gigantic,  so  opposite  to  the  general 
course  of  the  relaxations  which  have  gradually  taken  place  in  the 
law  of  prize  during  this  century,  should  have  found  its  way  into 
the  Courts  of  Portugal,  and  have  been  adopted  by  them  for  the 
first  time  in  1796.  We  know  it  to  have  been  the  ancient  law  of 
Spain.  The  vicinity  of  the  two  countries,  their  affinity  of  habits, 
the  resemblance  of  their  legal  institutions,  stiU.  farther  strengthen 
the  probability  that  this  rule  had  also  been  the  ancient  law,  or  at 
least  the  usage  of  Portugal  on  this  subject. 

I  consider  myself,  therefore,  justified  to  conclude  that  the  law  of 
Portugal  established  twenty-four  hours'  possession  by  the  enemy 
to  be  a  legal  divestment  of  the  property  of  the  original  owner ; 
and  also  that  it  would  have  applied  the  same  rule  to  the  property 
of  allies. 

But  I  acknowledge  it  is  not  sufficient  to  say  such  a  rule  would 
have  been  applied.  It  is  also  necessary  to  show  that  there  have  been 
actual  proceedings  under  it ;  and  for  that  purpose  two  cases  have 
been  produced :  the  cases  of  the  Anne  and  of  the  Endeavour, 

The  case  of  the  Endeavour  was,  I  believe,  prior  in  time.  It  was 
the  case  of  a  British  ship  taken  by  the  French  on  the  24th  of 
January,  1796 :  the  French  captain  gave  it  to  the  master  of  a 
Portuguese  vessel,  which  he  had  also  taken :  the  ship  was  carried 
into  Portugal :  the  English  master  demanded  restitution ;  but  it 
was  denied  to  him,  not  only  by  the  individual,  but  also  by  the 
Courts  of  Justice  of  Portugal.  The  case  of  the  Anne  happened  in 
September,  1796,  and  is  in  one  respect  stiU  stronger  than  that  of 
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the  Endeavour ;  as  it  was  a  ship  given  in  the  salne  manner  hy  the         1798 

French  captor  to  the  very  man  who  had  been  the  master  of  this  —, — — 

vessel,  the  Santa  Cruz:  let  us  suppose  the  master  had  been  also  The  Santa 
the  owner  of  the  Sania  Cruz  :  by  what  justice  could  he  have 
claimed  to  have  his  own  property  restored  from  British  hands,  at 
the  same  time  that  his  own  law  confirmed  him  in  his  refusal  to 
restore  British  property  under  circumstances  precisely  similar  ? 
But  restitution,  it  seems,  was  refused,  under  a  particular  order  of 
the  State,  which  declared  "  the  property  of  the  English  owner  had 
been  divested,  and  that  the  title  of  the  Portuguese  owner  was  good 
and  valid." 

Now  these  are  two  cases  strongly  in  point ;  and  unless  they  can 
be  overthrown,  they  will,  I  think,  sufficiently  establish  this  fact : 
that  it  was  the  practice  of  the  Courts  of  Portugal,  either  under 
ancient  ordinances  or  under  a  silent,  but  prevailing  usage,  or  under 
some  recent  edict,  to  confiscate  the  property  of  allies  coming  into 
the  possession  of  Portuguese  subjects  from  the  hands  of  the  enemy: 
it  is  immaterial  under  which  of  these  authorities  the  practice  pre- 
vailed. These  decisions  are  represented  to  us  to  be  the  only  deci- 
sions that  have  passed  during  the  present  war  on  that  subject ;  and 
they,  therefore,  establish  the  law  of  Portugal,  from  whatever 
sources  it  might  be  derived. 

But  the  force  of  these  eases  has  been  attacked  in  different  ways. 
it  is  said,  in  the  first  place,  that  they  were  cases  not  of  recapture, 
but  of  donation ;  and  it  has  been  attempted  to  raise  distinctions 
between  these  titles :  but  in  all  legal  considerations  they  are  pre- 
cisely the  same ;  they  are  both  equally  matter  of  prize  :  donation 
between  enemy  and  enemy  cannot  take  effect.  The  very  character 
of  enemy  at  once  extinguishes  all  civil  intercourse,  from  which 
such  &  title  could  arise.  So  distinctly  is  this  rule  acknowledged  to 
be  the  law  of  this  country,  that  if  a  case  should  happen  in  which 
an  enemy  after  capture  had  made  a  donation,  as  it  is  called,  in  this 
manner  to  the  original  owner,  that  vessel  must  be  condemned  as  a 
droit  or  perquisite  of  Admiralty ;  and  the  original  proprietor  could 
acquire  no  interest  but  as  salvor,  or  from  the  subsequent  liberality 
of  the  Crown. 

I  think  I  have  evidence  also  that  this  matter  is  so  considered  in 
Portugal. 

e2 
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1798  In  the  certificate  of  the  Secretary,  Mr.  Pinto  de  Souza,  he  says, 

■^'"'-  '^'       "  the  order  given  hy  him  was  not  intended  to  suspend  the  suit  of  the 

The  Santa    English  claimant,  but  only  to  dispose  of  that  property  which  of  right 

■        belonged  to  the  Queen,  as  being  acquired  from  the  enemy  without 

irW.  Scott.  ig^^Qj-g  Qf  marque."  It  is,  then,  under  this  description,  only  the 
ease  of  prize  taken  by  a  non-commissioned  captor  :  and  in  this  Mr. 
Pinto  de  Souza  seems  to  coincide  exactly  with  us  in  the  view  in 
which  we  should  have  considered  it  here.  It  has  been  said,  how- 
ever, that  the  law  of  Portugal  does  distinguish  between  donations 
and  recaptui-es ;  but  it  is  sufficient  to  observe  that  no  proof  has 
been  produced  of  this  assertion ;  and  besides,  it  is  a  distinction 
which  cannot  in  the  nature  of  things  reasonably  exist ;  nor  indeed 
should  I  consider  myself  by  any  means  bound  to  pursue  a  foreign  law 
through  a  variety  of  minute  and  subtle  distinctions,  which  at  last 
perhaps  might  be  found  to  exist  only  in  theory.  It  would  be  suffi- 
cient for  me  to  know  that  I  understand  the  practice  as  it  has  been 
administered  in  the  only  cases  that  have  occurred  on  this  subject. 

But,  it  is  said,  these  cases  were  decided  before  an  incompetent 
tribimal;  although  I  believe  this  objection  applies  only  to  the 
Endeavour  :  this  objection,  however,  does  not  appear  to  have  been 
taken  by  the  Portuguese  lawyers.  In  the  order  of  her  sacred 
Majesty,  it  is  said  indeed,  "  the  Council  of  Commerce  had  no  juris- 
diction to  decide  questions  of  this  nature ; "  but  the  certificates  of 
the  judges  speak  a  different  language;  they  say,  not  that  the 
jurisdiction  was  incompetent,  but  "that  the  sentence  which  had 
been  given  by  the  Board  of  Commerce  was  founded  on  frivolous 
and  insufficient  reasons,  and  that  the  party  might  have  appealed." 
The  terms  used  by  them  are  just  the  tenns  which  would  be  applied 
to  cases  proceeding  in  their  due  and  ordinary  course. 

In  the  case  of  the  Anne,  it  is  not,  I  think,  pretended  that  the 
Court  before  which  it  was  brought  had  not  a  competent  jurisdiction: 
but  it  is  argued  against  the  British  claimant  that  he  acquiesced  in 
the  decision  when  he  might  have  appealed.  But  let  us  see  what 
must  have  been  his  prospect  of  success.  The  hope  which  the 
Portuguese  lawyers  held  out  to  him  is  not  founded  on  any  opinion 
on  the  merits  of  his  case,  but  on  a  point  of  form,  "  because  the 
order  of  Council  had  not  been  produced."  Whilst  the  cause  was 
under  investigation,  the   supreme  authority  of    the  State  inter- 
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posed  to  inform  the  Court  that  the  title  of  the  Portuguese  master        1798 


Dec.  7. 
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was  legal  and  valid.  The  Court  of  Justice  assents  to  this  autho- 
rity, and  decides  accordingly ;  and  it  is  against  a  decision  so  The  Santa 
deliberately  pronounced  and  so  irregularly  influenced  by  the 
supreme  authority  of  the  country  that  this  foreign  claimant,  the 
master  of  a  small  English  vessel,  is  required  to  persevere.  I  must 
think  it  could  not  be  expected  of  him. 

Such  are  the  observations  which  I  think  myself  justified  in 
making  on  the  proceedings  in  these  two  cases;  and  after  the 
general  view  which  I  have  taken  of  the  whole  of  this  subject,  it 
may  be  unnecessary  to  dwell  more  particularly  on  the  minute  parts 
of  the  several  papers.  It  is,  I  think,  clearly  proved  that  before  the 
ordinance  of  May,  1797,  the  Courts  of  Portugal  considered  British 
property  coming  out  of  the  hands  of  the  enemy  as  subject  to  con- 
fiscation :  in  two  instances  such  property  was  actually  confiscated, 
not  by  remote  and  inferior  jurisdictions,  but  in  their  highest 
Courts,  in  the  capital  of  the  empire,  and  under  the  direction  of  the 
State.  The  ordinance  of  1797  cannot  be  applicable  to  pre-existing 
cases ;  I  must  determine  all  cases  as  if  they  had  come  before  me  at 
the  time  of  capture.  The  two  former  cases,  therefore,  of  this  class 
can  receive  no  protection  from  this  ordinance. 

Looking  then  to  the  conduct  which  Portugal  had  observed 
towards  British  property,  and  conceiving  myself  bound  by  the 
general  law  of  this  country,  and  more  particularly  by  the  authority 
of  the  case  of  the  San  lago,  to  proceed  on  strict  principles  of  reci- 
procity, I  have  no  hesitation  in  pronouncing  the  first  two  cases 
subject  to  confiscation. 

I  now  come  to  the  consideration  of  the  subsequent  cases.  It 
has  already  been  laid  down  that  the  law  of  England  restores  on 
salvage,  unless  it  is  forced  out  of  its  natural  course  by  the  practice 
of  its  allies.  In  the  preceding  cases  it  has  been  reluctantly  so 
diverted  from  its  free  course;  but  in  May,  1797,  it  appears 
Portugal  renounced  the  harsher  principles  and  adopted  a  more 
liberal  rule ;  upon  what  ground  then  can  it  be  contended  that  this 
country  must,  in  regard  to  those  cases  which  have  occurred  sub- 
sequent to  this  ordinance,  follow  the  harsh  and  antiquated  in 
preference  to  the  new  and  more  lenient  rule  ?  It  is  said,  Portugal 
is  not  at  liberty  to  make  such  an  alteration  in  time  of  war,  and 
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1798         that  those  who  have  once  established  a  rule  must  abide  the  conse- 
■^^^-  '^-       quences  of  it ;  but  I  confess  I  see  no  one  reason  on  which  this 
The  Santa    exercise  of  legislation  can  be  denied  to  an  independent  State. 

-^'  It  is  said,  Portugal  will  then  legislate  for  this  country ;  and  so 

ir  w.  Scott,  jj^^g^  every  country  in  some  degree  legislate  for  us,  whilst  Great 
Britain  professes  to  act  upon  the  old  principle,  and  adopt  the  law 
of  its  ally.  In  peace  it  is  allowed  such  an  alteration  might  be 
made ;  and  why  not  in  a  time  of  war  ?  There  are  no  depending 
interests  to  be  affected  by  it :  it  ,was  an  alteration  as  harmless  to 
the  world  as  if  it  had  been  made  in  times  of  most  profound  peace : 
but  it  is  said  the  law  is  not  even  now  established  on  equal  terms  of 
reciprocity  towards  this  country.  The  salvage  which  Portugal 
has  decreed  is  one- fifth,  whilst  the  law  of  this  country  restores  on 
payment  of  a  sixth  only.  Perhaps  a  rule  more  closely  concurring 
with  our  own  imight  have  been  more  convenient;  but  the  difference 
is  not  sufficient  to  justify  this  country  in  refusing  Portuguese 
subjects  the  benefit  of  their  alteration.  In  professing  to  act  on 
the  law  of  our  ally,  we  must  do  it  for  better  and  for  worse. 

I  therefore  restore  the  several  vessels  that  have  been  taken  since 
the  ordinance  of  May,  1797,  on  the  salvage  which  Portugal  has 
established,  a  salvage  of  one-eighth  to  ships  of  war  and  one-fifth 
to  privateers. 

In  the  condemned  cases  I  order  the  expenses  of  the  claimants  to 
be  defrayed  out  of  the  proceeds. 


[ic.Rob.80.]  THE  MEROUEIIJS. 

Bestituiion — Second  Seizure — Effective  SlocJcade — Notification  at  Entrance  of 
Port — Violation  of  Bloclmde — Liability  of  Cargo  Owner, 

Eestitution  by  consent  of  the  parties  to  tte  suit  does  not  tar  a  second 
seizure,  byotlier  parties,  either  on  the  same  or  different  evidence;  but  a 
second  seizor  may  be  ordered  to  pay  costs  and  damages. 

Warning  on  the  spot  is  a  sufficient  notice  of  a  blockade  de  facto. 
Violation  of  a  blockade  affects  the  ship  but  not  the  cargo,  unless  it  is 
the  property  of  the  same  owner,  or  unless  the  owner  of  the  cargo  is 
cognisant  of  the  intended  violation, 

1798  This  was  a  case  of  a  ship  taken  on  a  voyage  from  Baltimore  to 
— '. Amsterdam :    the  ship  was  claimed  for  a  merchant  of  Hamburg, 
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and  the  cargo  as  the  property  of  a  citizen  of  the  United  States :        1798 
on  the  first  capture  the  vessel  had  been  restored  by  consent,  but         ""'     ' 
the  officers  of  the  Admiralty  instituted  new  proceedina-s,  and  the    „  The 

■^  A  •  1  -MEECnEITJS. 

claimant  now  appeared  under  protest:  Amsterdam  was  said  to  have 
been  in  a  state  of  blockade,  and  it  was  contended  that  the  ship  and 
cargo  were  liable  to  confiscation  for  attempting  to  enter  a  blockaded 
port. 

Sir  W.  Scott. — In  this  case  three  questions  arise :  1st,  Whether 
restitution  by  consent  bars  new  proceedings  ?  2ndly,  How  far  the 
ship  is  affected  by  an  attempt  to  break  a  blockade  ?  and  3rdly, 
How  far  such  a  conduct  will  affect  the  cargo  ? 

On  the  first  question,  I  must  say,  that  in  restoring  by  consent  In 
the  present  case,  I  think  the  party  committed  an  oversight.  Such 
a  consent  judicially  recorded  would  bar  him  from  a  second  seizure  : 
against  other  parties  it  could  be  no  bar ;  but  whoever  ventures  on 
a  second  seizure  must  make  it  under  the  peril  of  costs  and  damages, 
A  monition  calls  upon  all  claimants :  but  it  does  not  call  upon 
other  captors :  nor  could  a  second  seizure  be  made :  nor  could 
other  parties  intervene,  as  on  a  fresh  seizure,  till  the  proceedings 
under  the  first  libel  had  been  determined. 

The  King  in  his  office  of  Admiralty  is  the  second  seizor  in  this 
case ;  and  it  is  said,  that  as  the  fountain  of  all  prize,  he  is  to  be 
considered  also  as  the  original  captor :  but  the  King  holds  the 
office  of  Lord  High  Admiral  in  a  capacity  distinguishable  from 
Ms  regal  character ;  besides,  although  he  is  undoubtedly  the  foun- 
tain of  prize,  he  has  conveyed  away  his  interests  in  it  to  various 
persons :  to  the  commanders  and  crews  of  his  own  ships ;  to  his 
other  subjects  by  letters  of  marque  ;  and  to  the  Lord  High  Admiral 
of  England.  It  has  been  declared  by  high  authority  that  the 
interest  of  prize  is  vested  in  the  captor,  and  that  captors  may, 
against  the  wish  of  the  Crown,  proceed  to  adjudication. 

The  case  of  the  La  Paix  (a)  does,  I  think,  sufficiently  support 

(a)  This  was  a  case  of  a  ship  car-  island  of  Nevis,  and  there  obtained  a 

ried  into  St.  Kitt's,  and  restored;  condemnation:    the  illegality  of   a 

and  immediately  afterwards  seized  by  second  seizure,  after  restitution,  -was 

another  privateer,  who  followed  her  strongly  argued,  on  appeal ;  but  the 

out  of  the  harbour,  took  her  to  the  Lords  decided  on  the  merits,  saying, 
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1798         the  principle  for  which  it  has  heen  cited.    In  that  case  new  deposi- 
""'     '      tions  were  taken  ;  but  the  second  seizor  might  in  that  instance  have 
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The  proceeded,  if  he  had  thought  proper,  on  the  original  evidence.  It 
is  said  here  that  proceedings  should  have  been  by  appeal  instead 
of  a  second  seizure,  but  there  was  nothing  in  the  possession  of  the 
Court.  The  proceedings,  therefore,  by  a  second  seizure  were,  in 
my  opinion,  not  only  regular  but  necessary,  and  the  only  means 
which  could  have  been  pursued ;  I  therefore  overrule  the  protest, 
and  assign  the  claimant  to  appear  absolutely. 

On  the  second  question,  it  is  necessary  to  inquire,  Was  there  an 
actual  blockade  ?  "Was  it  notified  ?  Was  it  violated  ?  If  all 
these  points  can  be  established  confiscation  must  necessarily  follow. 
It  is  the  necessary  consequence  acknowledged  in  all  books,  and 
confirmed  by  the  practice  of  all  nations ;  nor  is  it  even  denied  in 
theory  to  be  a  just  penalty  by  those  who  have  laboured  to  extend 
to  the  utmost  the  rights  of  neutral  nations. 

By  the  evidence,  it  appears  that  when  the  vessel  approached  the 
Texel,  the  master  was  warned  by  the  officer  who  boarded  her,  that 
he  must  not  go  into  the  Texel.  The  officer  wrote  on  the  manifest, 
"  Sindered from  going  into  the  Texel."  The  inability  of  the  master 
to  proceed  into  the  Texel,  therefore,  proves  the  blockade ;  for  a 
blockade  may  exist  without  a  public  declaration,  although  a 
declaration  unsupported  by  fact  will  not  be  sufficient  to  establish  it. 

It  has  been  so  determined  by  the  Supreme  Court  during  the 
present  war.  The  West  India  islands  were  declared  under 
blockade  by  Admiral  Jarvis ;  but  the  Lords  held,  that  as  the  fact 
did  not  support  the  declaration,  a  blockade  could  not  be  deemed 
legally  to  exist :  but  the  fact,  on  the  contrary,  duly  notified  on  the 
spot,  is  of  itself  sufficient ;  for  public  notifications  between  govern- 
ments can  be  meant  only  for  the  information  of  individuals :  but  if 
the  individual  is  personally  informed,  that  purpose  is  still  better 
obtained  than  by  a  public  declaration.  Allusion  has  been  made  to 
the  notification  given  to  the  Swedish  Government,  but  I  think 

"As  the  captors  can  only  now  con-      ment,  we  should  have  been  disposed 

tend    for  farther  proof,   we  are  of      •!„      j     j;    xt  »  ,i     /^    . 

•  ■      jj,  J     -1,      i  ,         ~  to  order  farther  proof."    Costs  were 

opinion  that  will  not  be  sufficient  in        .  . 

this  stage,  although  if  this  case  had      ^'^''^  ^^^™®*^  *^^  "^5*°'  ^°^'  ™iscon- 

been  appealed  from  the  first  judg-      '^^<'*-  Lords,  July  30,  1796. 
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irrelevantly ;  for  the  only  declaration  to  which  the  claimant  can         1798 
allude  must  be  one  that  has  heen  made  to  his  own  government.  ""' L 


Much  has  been  said  about  the  purposes  of  blockade,  which  I  do         The 

MBB0UBIU3. 


not  think  material  to  the  case  ;  I  shall  therefore  pass  it  over,  and 
proceed  to  consider  what  the  master  himself  understood  by  the 
notification  which  he  received;  and  whether  he  really  thought, 
that  though  he  might  not  go  into  the  Texel,  he  was  at  liberty  to 
get  to  Amsterdam  by  any  other  course.  It  appears  that  he  asked 
the  officers  who  boarded  him  whether  he  might  go  to  other  Dutch 
ports ;  other,  as  must  be  understood,  than  the  object  of  his  destina- 
tion. It  was  never  inquired  whether  he  might  go  to  Amsterdam 
by  any  other  course.  The  master  pretended  to  be  proceeding  to 
Hamburg  till  he  came  to  the  passage  into  the  Zuyder  Zee,  and 
then  he  attempted  to  enter  it.  How  far  the  blockade  might  extend 
to  all  the  ports  in  the  Zuyder  Zee  I  shall  not  now  inquire,  because 
I  am  sufficiently  convinced  that  the  intention  of  this  master  was  to 
proceed  to  Amsterdam,  in  defiance  of  the  prohibition,  which  he 
distinctly  understood :  perhaps  the  officer  might  have  expressed 
himself  more  clearly  than  he  did  ;  but  if  there  had  been  anything 
insidious  in  the  manner  of  giving  this  intimation,  I  should  have 
thought  it  my  duty  to  protect  the  neutral  from  suffering  loss  or 
inconvenience  under  it. 

It  is  said  this  passage  to  the  Zuyder  Zee  was  not  in  a  state  of 
blockade,  but  the  ship  was  seized  immediately  on  entering  it ;  and 
I  know  not  what  else  is  necessary  to  constitute  blockade.  The 
powers  who  formed  the  armed  neutrality  in  the  last  war  under- 
stood blockade  in  this  sense ;  and  Russia,  who  was  the  principal 
party  in  that  confederacy,  described  a  place  to  be  in  a  state  of 
blockade,  when  it  is  dangerous  to  attempt  to  enter  into  it. 

On  the  third  point,  to  maintain  that  the  conduct  of  the  ship  wiU 
afEect  the  cargo,  it  will  be  necessary  either  to  prove  that  the  owners 
were,  or  might  have  been,  cognisant  of  the  blockade,  before  they 
sent  their  cargoes ;  or  to  show,  that  the  act  of  the  master  of  the 
ship  personally  binds  them.  In  America  there  could  not  have 
been  any  knowledge  of  the  blockade :  the  cargo  is  innocent  in  its 
nature,  and  sets  out  innocently ;  the  master  certainly  is  the  agent 
of  the  owner  of  the  vessel,  and  can  bind  him  by  his  contract  or  his 
misconduct ;   but  he  is  not  the  agent  of  the  owners  of  the  cargo, 
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1798         unless  expressly  so  constituted  by  them.    In  cases  of  insurance, 

•^^'''  -"^-       and  in  revenue  cases,  where,  it  is  said,  the  act  of  the  master  wiU 

The         affect  the  cargo,  it  is  to  he  ohserved  that  the  ground  on  which  they 

EEororos.    g^g^j^ij  -g  -^yjiolly  different.     In  the  former,  it  is  in  virtue  of  an 

Sir  "W.  Scott,    express  contract  which  governs  the  whole  case ;   and  in  revenue 

cases  it  proceeds  from  positive  laws  and  the  necessary  strictness  of 

all  fiscal  regulations. 

It  is  argued  that  to  exempt  the  cargo  from  this  responsibility  will 
open  the  door  to  fraud,  if  neutrals  are  allowed  to  attempt  to  trade 
to  blockaded  ports  with  impunity,  by  throwing  the  blame  upon  the 
carrier  master ;  but  if  such  an  artifice  could  be  proved,  it  would 
establish  that  mens  rea  in  the  neutral  merchant  which  would  expose 
his  property  to  confiscation,  and  it  would  at  the  same  time  be 
sufiicient  to  cause  the  master  to  be  considered  in  the  character  of 
agent  as  well  for  the  cargo  as  for  the  ship. 

Where  a  cargo  is  of  a  contraband  nature  it  will  perhaps  justify 
greater  severity,  but  in  cases  of  contraband  it  is  held  that  innocent 
parts  of  the  cargo  belonging  to  other  owners  shall  not  be  infected. 
This  is,  I  think,  a  parallel  case.  There  is  misconduct  on  the  part 
of  the  owner  of  the  vessel,  but  none  in  the  owner  of  the  cargo. 

If  the  evidence  of  the  property  of  the  cargo  was  suflScient,  I 
should  restore  that ;    but  as  the  case  now  stands,  if  the  captors 
demand  farther  proof  on  that  point  it  must  be  supplied. 
Ship  condemned. 


[1  c. Rob.  86.]  THE  PEEDEEICK  MOLKE  («) , 

Blockade — Capture — Egress  from  Blochaded  Port. 

A  vessel  coming  out  of  a  blockaded  port  witli  a  cargo  is  prima  facie 
liable  to  seizure :  if  the  cargo  was  taken  on  board  after  the  commence- 
ment of  the  blockade,  ship  and  cargo  -will  be  liable  to  condemnation. 

A  blockade  may  exist,  notwithstanding  an  accidental  absence  of  the 
blockading  force. 

1798  This  was  a  case  of  a  Danish  vessel,  taken  coming  out  of  Havre  on 

the  18th  of  August,  1798,  and  bound  on  a  voyage  from  Havre  to 

the  coast  of  Africa.     The  cargo  was  miscellaneous. 

A  claim  has  been  given  for  the  ship  and  cargo  as  the  property 

of  the  same  person,  a  Danish  merchant  of  Ohristiania. 

(a)  See^os*,  pp.  86,  89. 
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Sir  W.  Scott. — Several  questions  have  been  raised  respecting        17?8 
the  property,  the  previous  conduct  of  the  vessel,  the  legality  of  this         ^'''     ' 


sort  of  trade,  and  the  actual  violation  of  a  blockade.      I  shall  first     ^  The 

XREDEEICK 

consider  the  last  question,  because  if  that  is  determined  against  the       Molke. 
claimant  it  will  render  a  discussion  of  all  other  points  unnecessary,  gjj.  -vvTsoott. 

First,  then,  as  to  the  blockade.  These  facts  appear  in  the  depo- 
sitions of  the  master,  "  that  on  his  former  voyage  he  cleared  out 
from  Lisbon  to  Copenhagen,  but  was  really  destined  to  Havre  if 
he  could  escape  English  cruisers ;  that  he  was  warned  by  an 
English  frigate,  the  Diamond,  off  Havre,  not  to  go  into  Havre,  as 
there  were  two  or  three  ships  that  would  stop  him ;  but  that  he 
slipt  in  at  night  and  delivered  his  cargo."  It  is  therefore  suffi- 
ciently proved  that  there  were  ships  on  that  station  to  prevent 
ingress,  and  that  the  master  knowingly  evaded  the  blockade ;  for 
that  a  legal  blockade  did  exist  results  necessarily  from  these  facts, 
as  nothing  farther  is  necessary  to  constitute  blockade  than  that 
there  should  be  a  force  stationed  to  prevent  communication,  and  a 
due  notice  or  prohibition  given  to  the  party  («) . 

But  it  is  still  farther  material  that  this  blockade  actually  con- 
tinued till  the  ship  came  out  again.  It  is  notorious  indeed  that 
Havi'e  was  blockaded  for  some  time,  and  although  the  blockade 
varied  occasionally  it  still  continued ;  for  it  is  not  an  accidental 
absence  of  the  blockading  force,  nor  the  circumstance  of  being 
blown  ofE  by  wind  (if  the  suspension  and  the  reason  of  the  suspen- 
sion are  known),  that  will  be  sufficient  in  law  to  remove  a  blockade. 

It  is  said  this  was  a  new  transaction,  and  that  we  have  no  right 
to  look  back  to  the  delinquency  of  the  former  voyage ;  and  a 
reference  is  made  on  this  point  to  the  law  of  contraband,  where  the 
penalty  does  not  attach  on  the  returned  voyage.  But  is  there  that 
analogy  between  the  two  cases  which  should  make  the  law  of  one 
necessarily  or  in  reason  applicable  to  the  other  also  ?  I  cannot 
think  there  is  such  an  affinity  between  them ;  there  is  this  essential 
difference,  that  in  contraband  the  offence  is  deposited  with  the 
cargo,  whilst  in  such  a  case  as  this  it  is  continued  and  renewed  in 
the  subsequent  conduct  of  the  ship. 

(a)  It  has  since  appeared,  that  the  foreign  Ministers  on  the  23rd  of  Feb- 
blockade  of  Havre  was  notified  to      ruary,  1798. 
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1798  For  what  is  the  object  of  hlockade  ?    Not  merely  to  prevent  an 

^'"'-  ^^'      importation  of  supplies,  but  to  prevent  export  as  well  as  import, 

The         and  to  cut  off  all  communication  of  commerce  with  the  blockaded 

MoLKE.       place.    I  must  therefore  consider  the  act  of  egress  to  be  as  culpable 

Sir  w~Soott    ^®  ^^®  ^^'^  ^^  ingress,  and  the  vessel  on  her  return  still  liable  to 

seizure  and  confiscation. 

There  may  indeed  be  cases  of  innocent  egress  where  vessels  have 
gone  in  before  the  blockade,  and  under  such  circumstances  it  could 
not  be  maintained  that  they  might  not  be  at  liberty  to  retire. 

But  even  then  a  question  might  arise  if  it  was  attempted  to 
carry  out  a  cargo,  for  that  would,  as  I  have  before  stated,  con- 
travene one  of  the  chief  purposes  of  blockade. 

A  ship  then,  in  all  cases,  coming  out  of  a  blockaded  port,  is  in 
the  first  instance  liable  to  seizure,  and  to  obtain  release  the  claimant 
will  be  required  to  give  a  very  satisfactory  proof  of  the  innooency 
of  his  intention.  In  the  present  case  the  ingress  was  criminal  and 
the  egress  was  criminal,  and  I  am  decidedly  of  opinion  that  both 
ship  and  cargo,  being  the  property  of  the  same  person,  are  subject 
to  confiscation. 

Condemned. 


[ic.Eob.S9.]  THE  EINGENDE  JACOB. 

Contraband — Bhi'p  not  affected  ly  Character  of  Cargo — Hemp — Unwrought  Iron. 

Freigliting  a  ship  to  tlie  enemy  is  not  the  lending  mentioned  in  the 
Swedish  Treaty,  October  21,  1666.  A  contraband  cargo  alone -will  not 
affect  the  ship  being  the  property  of  a  different  owner,  and  is  attended 
only  with  loss  of  freight.  Hemp  is  contraband  under  the  Danish 
Treaty,  July  4,  1780.     Unwrought  iron  is  an  article  ^romisciu  usiis. 

^^^^  Sir  "W.  Scott. — This  is  a  case  of  a  ship  under  Swedish  colours, 

Dec.  11.  ' 


laden  with  iron,  hemp,  tobacco,  and  oak  logs,  and  taken  on  a 
voyage  from  Eiga  to  Amsterdam,  on  the  15th  of  August,  1798. 

The  ship  is  claimed  as  Swedish  property,  the  iron  for  Eussian 
merchants :  the  hemp  appears  to  be  the  produce  of  Eussia ;  but  it 
is  claimed  for  a  Danish  subject;  and  some  parts  of  the  cargo 
remain  still  unclaimed.     Objections  have  been  made  against  the 
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proofs  of  property  as  standing  chiefly  on  the  evidence  of  the        1798 
master,  whose  conduct,  it  is  said,  has  shown  him  to  be  unworthy         '^'''     ' 


of  credit ;  but  I  think  the  property  is  sufficiently  proved.  '^^'^  Emo- 

-^  ENDE  Jacob. 


Three  other  grounds,  however,  have  been  taken,  on  which  it  is 
contended  that  the  vessel  is  liable  to  condemnation  :  1st,  on  account 
of  the  use  and  occupation  in  which  she  was  employed  ;  2ndly,  on 
account  of  the  contraband  nature  of  the  cargo ;  and  3rdly,  for 
violating  a  blockade. 

On  the  former  point  reference  has  been  made  to  an  ancient  treaty 
[Oct.  21,  1666]  between  England  and  Sweden,  which  forbids  the 
subjects  of  either  power  "  to  sell  or  lend  their  ships  for  the  use  and 
advantage  of  the  enemies  of  the  other :  "  and  as  this  prohibition  is 
connected  in  the  same  article  with  the  subject  of  contraband,  it  is 
argued  that  the  carryiag  of  contraband  articles  in  the  present 
cargo  is  such  a  lending  as  comes  within  the  meaning  of  the  treaty; 
but  I  cannot  agree  to  that  interpretation.  To  let  a  ship  on  freight 
to  go  to  the  ports  of  the  enemy  cannot  be  termed  lending,  but  in  a 
very  loose  sense  ;  and  I  apprehend  the  true  meaning  to  have  been 
that  they  should  not  give  up  the  use  and  management  of  their 
ships  directly  to  the  enemy,  or  put  them  under  his  absolute  power 
and  direction.  It  is,  besides,  observable  that  there  is  no  penalty 
annexed  to  this  prohibition.  I  cannot  think  such  a  service  as  this 
is  will  make  the  vessel  subject  to  confiscation. 

But  it  is  said  there  is  a  contraband  cargo.  That  there  are  some 
contraband  articles  cannot  be  denied:  hemp,  the  produce  of 
Russia,  exported  by  a  Danish  merchant,  would  be  confiscable  even 
under  the  relaxation,  which  allows  neutrals  to  export  that  article 
only  where  it  is  of  the  growth  of  their  own  country;  but  to  a 
Dane  hemp  is  expressly  enumerated  among  the  articles  of  contra- 
band in  the  Danish  treaty  [July  4, 1780]  ;  and  to  say  that  a  Dane 
might  traffic  in  foreign  hemp,  whilst  he  is  forbidden  to  export  his 
own,  would  be  to  put  a  construction  on  that  treaty  perfectly  nuga-- 
tory.  The  hemp  must  certainly  be  condemned;  but  I  do  not  know 
that  under  the  present  practice  of  the  law  of  nations  a  contraband 
cargo  can  affect  the  ship. 

By  the  ancient  law  of  Europe  such  a  consequence  would  have 
ensued ;  nor  can  it  be  said  that  such  a  penalty  was  unjust,  or  not 
supported  by  the  general  analogies  of  law ;  for  the  owner  of  the 


Sir  W.  Scott. 


62  THE  EINGENDE  JACOB. 

1798         sMp  has  engaged  it  in  an  unlawful  commerce.     But  in  the  modern 
"^^"^  ^^'       practice  of  the  Courts  of  Admiralty  of  this  country,  and  I  believe 


Sir  "W.  Scott. 


The  Rinq-    of  other  nations  also,  a  milder  rule  has  been  adopted ;  and  the 
ENDE  Jacob.  i         -ii     xi       i  j! 

carrying  of  contraband  articles  is  attended  only  with  the  loss  oi 

freight  and  expenses,  except  where  the  ship  belongs  to  the  owner 

of  the  contraband  cargo,  or  where  the  simple  misconduct  of  carrying 

a  contraband  cargo  has  been  connected  with  other  malignant  and 

aggravating  circumstances. 

The  case  [the  Hok,  July  3,  1794]  which  has  been  cited  by  the 
King's  Advocate  by  no  means  establishes  the  contrary :  that  was 
a  case  attended  with  particular  circumstances  of  falsehood  and 
fraud,  both  as  to  the  papers  and  the  destination  of  the  voyage.  It 
was  attempted  imder  colourable  appearances  to  defeat  our  right 
of  pre-emption ;  and  under  a  view  of  all  these  circumstances 
together,  the  Court  judged  it  to  be  subject  to  confiscation ;  but  I 
am  not  disposed  to  consider  that  decision  as  a  general  authority,  in 
other  cases  of  cargoes,  simply  contraband. 

On  the  question  of  blockade,  a  doubt  arises  whether  the  master 
had  received  due  notice  of  it :  there  appears  not  to  have  been  any 
previous  admonition  at  the  time  of  capture.  The  notice,  therefore, 
if  any,  must  have  been  under  the  public  declaration.  The  vessel 
left  Eiga  on  the  2nd  of  July,  1798 ;  the  notification  of  the  blockade 
of  Amsterdam  to  the  foreign  Ministers  was  made  here  on  the  1 1th 
of  June ;  it  might  have  reached  Riga  before  this  ship  sailed,  and  I 
think  the  probability  is  on  that  side,  but  I  cannot  take  it  as  an 
established  fact ;  I  shall  therefore  order  aflidavits  to  be  produced  on 
that  point.  With  regard  to  the  cargo,  the  hemp  is  undoubtedly 
contraband  and  subject  to  confiscation  ;  but  it  is  disputed  whether 
iron  in  bars  is  to  be  considered  as  wrought  or  unwrought,  or 
whether  or  not  it  is  to  be  ranked  amongst  naval  stores. 

There  is  perhaps  no  article  in  nature  that  comes  more  exactly 
under  the  description  of  an  article  of  promiscuous  use  than  iron ;  it 
is  a  commodity  subservient  to  the  most  infinite  variety  of  human 
uses.  As  this  cargo  is  going  to  a  port  of  naval  equipment,  it 
would  very  probably  be  applied  as  a  naval  store ;  but  it  may  be  too 
much  to  decide  merely  on  this  inference  that  it  is  an  article  abso- 
lutely hostile ;  nor  can  I  agree  to  another  argument  that  has  been 
advanced,  that  because  unwrought  iron  is  excepted,  in  some  treaties, 
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as  not  contraband,  therefore,  wHere  no  exception  is  expressed,  it        1798 
is  to  be  considered  as  contraband.     Enumeration  takes  place  in      -"^''-  "• 
treaties  to  prevent  misunderstanding  :  it  distinguishes  what  shall    The  Rino- 
be  contraband  from  what  shall  not ;  but  the  exception  of  particular    ^''^'^oob. 
articles  is  not  to  be  there  understood  in  the  strict  sense  in  which  it  SirW.  Scott, 
is  sometimes  said,  exceptio  confirmed  legem. 

There  is  besides  a  doubt  in  my  mind  what  is  at  the  present 
moment  the  relative  situation  of  Eussia  and  Holland :  I  do  not 
know  that  Russia  is  so  far  engaged  as  a  principal  in  hostility  with 
Holland  as  to  cut  off  all  communication  of  trade  between  them. 
This  is  an  important  point  which  I  shall  reserve  for  farther  inquiry 
and  information.  In  the  meantime  it  will  be  equally  necessary 
that  the  owners  of  the  cargo  should  prove  themselves  not  to  have 
received  notice  of  the  blockade.  It  will  be  proper  also  to  refer  the 
iron  and  the  oak  timber  to  the  inspection  of  the  ofEcers  of  the  King's 
yards,  that  we  may  be  assisted  by  their  certificate  in  determining 
whether  they  are  to  be  considered  as  naval  stores  or  not. 


THE  BETSEY  (No.  1).  [ic.Eob.93.] 

Blockade — Proclamation — No    de    facto    Investment — Qapture — Eecapture    ly 
Enemy — Liahility  of  Captors  for  Restitution. 

A  declaration  of  a  blockade  by  a  commander,  without  an  actual 
investment,  will  not  constitute  a  legal  blockade. 

In  a  case  of  neutral  property  captured  by  a  Britisb  ship  and  re- 
captured by  the  Prencb,  compensation  was  sued  from  the  original 
British,  captors,  but  refused,  on  the  ground  of  a  land  fide  possession ; 
irregularities  to  bind  a  former  captor,  being  a  l>onm  fidei  possessor, 
must  be  such  as  produce  irreparable  loss,  or  justly  prevent  restitution 
from  the  recaptors. 

This  was  a  case  of  a  ship  and  cargo,  taken  by  the  English  at        x798 
the  capture  of  Guadaloupe,  April  the  13th,  1794,  and  retaken,      -O*"-  is ; 
together  with  that  island,  by  the  French  in  June  following.     The  July  22, 1799. 
ship  was  claimed  for  Mr.  Patterson,  of  Baltimore,  and  the  cargo  as 
American  property.     The  captors,  being  served  with  a  monition  to 
proceed  to  adjudication,  appeared  under  protest ;  and  the  cause  now 
came  on  upon  the  question.  Whether  the  claimants  were  entitled 
to  demand  of  the  first  British  captors  restitution  in  value  for  the 
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1798         property  which  had  passed  from  them  to  the  French  recaptors  ? 
J^"- 18-       The  first  seizure  was  defended  on  a  suggestion  that  the  Betsey  had 
The  Betsey,   broken  the  blockade  at  Guadaloupe. 

Sir  W.  Scott. — This  is  a  case  which  it  will  be  proper  to  consider 
under  two  heads.  I  shall  first  dispose  of  the  question  of  blockade, 
and  then  proceed  to  inquire  on  whom  the  loss  of  the  recapture  by 
the  French  ought  to  fall,  under  all  the  circumstances  of  the  case. 

On  the  question  of  blockade  three  things  must  be  proved :  1st, 
the  existence  of  an  actual  blockade ;  2ndly,  the  knowledge  of  the 
party;  and  3rdly,  some  act  of  violation,  either  by  going  in  or 
by  coming  out  with  a  cargo  laden  after  the  commencement  of 
blockade.  The  time  of  shipment  would  on  this  last  point  be  very 
material;  for  although  it  might  be  hard  to  refuse  a  neutral  liberty 
to  retire  with  a  Cargo  already  laden,  and  by  that  act  already 
become  neutral  property ;  yet,  after  the  commencement  of  a 
blockade,  a  neutral  cannot,  I  conceive,  be  allowed  to  interpose  in 
any  way  to  assist  the  exportation  of  the  property  of  the  enemy. 
After  the  commencement  of  the  blockade  a  neutral  is  no  longer  at 
liberty  to  make  any  purchase  in  that  port. 

It  is  necessary,  however,  that  the  evidence  of  a  blockade  should 
be  clear  and  decisive.  But  in  this  case  there  is  only  an  affidavit 
of  one  of  the  captors,  and  the  account  which  is  there  given  is, 
"  that  on  the  arrival  of  the  British  forces  in  the  West  Indies  a 
proclamation  issued,  inviting  the  inhabitants  of  Martinique,  St. 
Lucie,  and  Guadaloupe,  to  put  themselves  under  the  protection  of 
the  English ;  that  on  a  refusal,  hostile  operations  were  commenced 
against  them  all."  But  it  cannot  be  meant  that  they  began 
immediately  against  all  at  once,  for  it  is  notorious  that  they  were 
directed  against  them  separately  and  in  succession.  It  is  farther 
stated,  "that  in  January,  1794  (but  without  any  more  precise 
date),  Guadaloupe  was  summoned,  and  was  then  put  into  a  state 
of  complete  investment  and  blockade." 

The  word  complete  is  a  word  of  great  energy ;  and  we  might 
expect  from  it  to  -find  that  a  number  of  vessels  were  stationed 
round  the  entrance  of  the  port  to  cut  off  all  communication :  but 
from  the  protest  I  perceive  that  the  captors  entertained  but  a  very 
loose  notion  of  the  true  nature  of  a  blockade ;  for  it  is  there  stated, 
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"  that  on  the  1st  of  January,  after  a  general  proclamation  to  the        1798 
French  islands,  they  were  put  into  a  state  of  complete  blockade."      ^^"^  ^^- 
It  is  a  term,  therefore,  which  was  applied  to  all  those  islands  at  the  The  Betsey. 
same  time,  under  the  first  proclamation.  gj^  -^Tsoott. 

The  Lords  of  Appeal  have  determined  that  such  a  proclamation 
was  not  in  itself  sufficient  to  constitute  a  legal  blockade;  it  is  clear, 
indeed,  that  it  could  not  in  reason  be  sufficient  to  produce  the  effect 
which  the  captors  erroneously  ascribed  to  it :  but  from  the  mis- 
application of  these  phrases  in  one  instance,  I  learn  that  we  must 
not  give  too  much  weight  to  the  use  of  them  on  this  occasion ;  and 
from  the  generality  of  these  expressions,  I  think  we  must  infer 
that  there  was  not  that  actual  blockade  which  the  law  is  now 
distinctly  understood  to  require. 

But  it  is  attempted  to  raise  other  inferences  on  this  point,  from 
the  manner  in  which  the  master  speaks  of  the  difficulty  and  danger 
of  entering;  and  from  the  declaration  of  the  Municipality  of 
Q-uadaloupe,  which  states  "  the  island  to  have  been  in  a  state  of 
siege."  It  is  evident  that  the  American  master  speaks  only  of  the 
difficulty  of  avoiding  the  English  cruisers  generally  in  those  seas ; 
and  as  to  the  other  phrase,  it  is  a  term  of  the  new  jargon  of 
France,  which  is  sometimes  applied  to  domestic  disturbances ;  and 
certainly  is  not  so  intelligible  as  to  justify  me  in  concluding  that 
the  island  was  in  that  state  of  investment  from  a  foreign  enemy 
which  we  require  to  constitute  blockade.  I  cannot,  therefore,  lay 
it  down  that  a  blockade  did  exist  till  the  operations  of  the  forces 
were  actually  directed  against  Guadaloupe  in  April. 

It  would  be  necessary  for  me,  however,  to  go  much  further,  and 
to  say  that  I  am  satisfied  also  that  the  parties  had  knowledge  of 
it :  but  this  is  expressly  denied  by  the  master.  He  went  in  without 
obstruction.  Mr.  Incledon's  statement  of  his  belief  of  the  notoriety 
of  the  blockade  is  not  such  evidence  as  will  alone  be  sufficient  to 
convince  me  of  it.  With  respect  to  the  shipment  of  the  cargo,  it 
does  not  appear  exactly  under  what  circumstances  or  what  time  it 
was  taken  in :  I  shall  therefore  dismiss  this  part  of  the  case. 

The  case  being  on  the  first  point  pronounced  a  case  of  restitu- 
tion, a  second  point  arises  out  of  the  recapture  of  the  property  by 
the  French ;  and  the  question  is.  Whether  the  original  captors  are 
exonerated  of  their  responsibility  to  the  American  claimants  ?    It 
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1798        is  to  be  observed  that  at  the  time  of  recapture  America  was  a 

^^"^  ^^-      neutral  country,  and  in  amity  with  France.     I  premise  this  fact  as 

The  Betsey,    an  important  circumstance  in  one  part  of  the  case;  but  the  prin- 

SirwTsoott.    cipal  points  for  our  consideration  are,  Whether  the  possession  of 

the  original  captors  was  in  its  commencement  a  legal  bona  fide 

possession  ?  and,  2ndly,  Whether  such  a  possession,  being  just  in  its 

commencement,  became  afterwards,  by  any  subsequent  conduct  of 

the  captors,  tortious  and  illegal  ?  for  on  both  these  poiats  the  law 

is  clear,  "  that  a  bona  fide  possessor  is  not  responsible  for  casualties ; 

but  that  he  may,  by  subsequent  misconduct,  forfeit  the  protection 

of  his  fair  title,  and  render  himself  liable  to  be  considered  as  a 

trespasser  from  the  beginning."     This  is  the  law,  not  of  this  Court 

only,  but  of  all  Courts,  and  one  of  the  first  principles  of  universal 

jurisprudence. 

The  cases  in  which  it  has  been  particularly  applied  in  this  Court 
have  been  cited  in  the  arguments ;  and  I  will  briefly  advert  to  the 
circumstances  of  them,  as  they  wiU  afford  much  light  to  direct  us 
in  the  present  case.  The  Nicolas  and  Jan  was  one  of  several  Dutch 
ships  taken  at  St.  Eustatius,  and  sent  home  under  convoy  to  England 
for  adjudication.  In  the  mouth  of  the  Channel  they  were  retaken  by 
the  French  fleet.  There  was  much  neutral  property  on  board, 
sufficiently  documented ;  and  in  that  case  a  demand  was  made  on 
behalf  of  a  merchant  of  Hamburg,  for  restitution  in  value  from 
the  original  captor.  It  was  argued,  I  remember,  that  the  captors 
had  wHfully  exposed  the  property  to  danger,  by  bringing  it  home 
whilst  they  might  have  resorted  to  the  Admiralty  Courts  in  the 
West  Indies ;  and,  therefore,  that  the  claimants  were  entitled  to 
demand  indemnification  from  them  :  but  on  this  point  the  Court 
was  of  opinion  that,  under  the  dubious  circumstances  in  which  those 
cases  were  involved,  and  under  the  great  pressure  of  important 
concerns  in  which  the  commanders  were  engaged,  they  had  not 
exceeded  the  discretion  which  is  necessarily  intrusted  to  them  by 
the  nature  of  their  command. 

It  was  urged  also  against  the  claimants  in  that  case  that,  since 
the  property  had  been  retaken  by  their  allies,  they  had  a  right  to 
demand  restitution  in  specie  from  them ;  and  on  these  grounds  our 
Courts  rejected  their  claims. 
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In  the  JTendrick  and  Jacob  (a),  also,  tlie  case  turned  upon  similar        1798 
considerations  of  the  nature  of  the  possession.     It  was  a  case  of  a         *"'     ' 


Hamburgese  ship,  taken  erroneously  as  Dutch,  and  retaken  by  a  The  Betsey. 
French  privateer.  In  going  into  Nantes  the  vessel  foundered,  and  Sir  "W.  Scott. 
was  lost.  On  demand  for  restitution  against  the  original  British 
eaptor,  the  Lords  of  Appeal  decided  that,  as  it  was  a  seizure  made 
on  unjustifiable  grounds,  the  owners  were  entitled  to  restitution 
from  some  quarter :  that  as  the  French  recaptor  had  a  justifiable 
possession  under  prize  taken  from  his  enemy,  he  was  not  responsible 
for  the  accident  that  had  befallen  the  property  in  his  hands :  that 
if  the  property  had  been  saved,  indeed,  the  claimant  must  have 
looked  for  redress  to  the  justice  of  his  ally  the  French  ;  but  since 
that  claim  was  absolutely  extinguished  by  the  loss  of  the  goods, 
the  proprietor  was  entitled  to  his  indemnification  from  the  original 
captor.  Under  a  view  of  these  precedents,  we  must  inquire  first 
into  the  nature  of  the  original  seizure  in  the  present  case  :  whether 
it  was  so  wrongful  as  to  bring  upon  the  seizor  all  the  consequences 
of  that  strict  responsibility  which  attaches  to  a  tortious  and  unjus- 
tifiable possession  ? 

It  has  been  rather  insinuated,  than  afiSrmed  openly  in  argument, 
that  there  was  anything  wrong  or  unjustifiable  in  the  first  capture  ; 
but  it  is  said  the  great  injustice  arises  from  the  detention,  and  from 
that  irregularity  of  conduct  in  the  captors  which  has  put  it  out  of 
the  power  of  the  claimants  to  support  their  claim,  and  obtain 
restitution  from  the  French. 

In  respect  to  the  first  seizure,  although  it  is  admitted  now  that 
there  was  not  a  blockade,  yet  it  must  be  allowed  also,  on  the  other 
side,  that  the  island  of  Gruadaloupe  was  at  that  time  in  a  sitiiation 
extremely  ambiguous  and  critical.  It  could  be  no  secret  in  America 
that  the  British  forces  were  advancing  against  this  island,  and  that 
the  planters  would  be  eager  to  avail  themselves  of  the  interference 
of  neutral  persons  to  screen  and  carry  off  their  property.  Under 
such  a  posture  of  affairs,  therefore,  ships  found  in  the  harbour  of 
Guadaloupe  must  have  fallen  under  very  strong  suspicions,  and 
have  become  justly  liable  to  very  close  examination.  The  suspicion 
besides  would  be  still  farther  aggravated  if  it  appeared,  as  in  this 
case  it  did  appear,  that  those  for  whom  the  ships  were  claimed  kept 

(a)  Lords,  July  21,  1798. 
r2 
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1798  agents  stationed  on  the  island,  and  might,  therefore,  be  supposed 
^^'^  1^-  to  he  connected  in  character  and  interests  with  the  commerce  of  the 
The  Betsey,  place.  It  is  true,  indeed,  the  Lords  of  Appeal  have  since  pro- 
Sir  'wTsoott.  nounced  the  island  to  have  been  not  under  blockade,  but  it  was  a 
decision  that  depended  upon  a  greater  nicety  of  legal  discrimina- 
tion than  could  be  required  from  military  persons  engaged  in  the 
command  of  an  arduous  enterprise. 

The  same  considerations  which  justify  the  seizure  apply  also  to 
the  second  charge  of  detention  in  this  case,  for  under  these  sus- 
picions and  these  doubts  it  was  not  a  slight  examination  of  formal 
papers  that  could  be  deemed  sufficient.  The  captors  were  entitled 
to  reserve  the  property  so  taken  for  legal  adjudication,  and  as  they 
could  not  erect  a  jurisdiction  on  the  spot,  so  neither  were  they  at 
leisure  then  to  send  the  cases  to  distant  Coua-ts.  The  first  capture 
was  made  April  13th,  the  recapture  took  place  so  early  as  the 
2nd  of  June  following ;  there  was  an  interval  but  of  six  weeks. 
The  French  were,  as  the  subsequent  event  proves,  in  great  force  in. 
those  parts ;  the  commanders  had  much  to  occupy  their  attention ; 
the  number  of  vessels  taken  under  these  circumstances  was  very 
considerable,  and  therefore  it  is  not  to  be  mentioned  as  an  injurious 
or  unnecessary  delay  that  in  six  weeks  so  employed  no  means  were 
found  to  bring  the  ships  to  adjudication. 

But,  it  is  said,  the  irregular  proceedings  of  the  captors  have 
rendered  them  liable  to  the  strictest  responsibility.  Now  on  this 
point  I  must  distinctly  lay  it  down,  that  the  irregularities  to 
produce  this  efEect  must  have  been  such  as  would  justly  prevent 
restitution  by  the  French.  If  such  a  case  could  be  supported,  I 
will  admit  there  might  then  be  just  grounds  for  resorting  to  the 
British  captor  for  indemnification,  but  till  this  is  proved  the 
responsibility  which  lies  on  reoaptors  to  restore  the  property  of 
allies  and  neutrals  will  be  held  by  these  Courts  to  exonerate  the 
original  captors. 

What,  then,  has  been  the  nature  of  these  irregularities  ?  It  is 
said  that  the  masters  and  proprietors  were  sent  away  from  their 
ships,  and,  therefore,  that  there  was  no  one  to  apply  for  restitution 
at  the  time  of  recapture.  But  what  was  there  to  prevent  them 
from  making  these  applications  afterwards  ?  Are  the  French  more 
than  the  English  Courts  exempted  from  making  subsequent  restitu- 


THE  BETSEY. 


69 


tion?     They  hold,  indeed,  that  possession  of  twenty-four  hours         1798 
will  convert  the  property  of  -prize ;  but  this  is  not  applicable  to  a         ^^"     ' 
neutral  vessel.      So  strongly  did  the  maritime  jurisprudence  of   The  Betsey. 
ancient  France    consider  neutral    property  to  he  in  a  state   of  g;,.  -^.  goott. 
absolute  inviolability,  that  no  salvage  was  allowed  on  retaking 
neutral  vessels,   on  the   supposition  that  no   service    had    been 
rendered  to  them.    Such  was  the  language  of  their  law,  and  there- 
fore no  bar  to  restitution  can  have  arisen  from  the  impossibility  of 
making  immediate  application.. 

It  is  said,  further,  that  the  papers  were  all  thrown  confusedly 
together,  by  which  it  was  put  out  of  the  power  of  the  claimants  to 
produce  that  proof  and  those  documents  which  the  Courts  of 
France  require. 

I  know  it  was  a  maxim  of  the  French  law,  and  a  maxim  not 
deficient  in  justice,  that  if  in  time  of  war  a  ship  is  foimd  sailing 
about  the  world  without  any  credentials  of  character,  she  is  liable 
to  confiscation.  But  if  a  just  reason  could  be  given  for  this  defect; 
if  accident  or  force  could  be  shown  to  have  stripped  her  of  these 
documents,  can  it  be  conceived  that  the  general  rule  would  be 
applied  to  such  a  case  ?  Unless  the  Courts  of  France  have  renounced 
every  principle  of  justice,  such  a  consequence  could  not  have  ensued 
from  the  want  of  documents  in  these  cases,  and  therefore  it  is  not 
in  reason  to  be  presumed.  Supposing  these  irregularities  to  have 
existed,  and  in  the  censurable  degree  which  this  argument  imputes 
to  them,  they  have  not  in  any  manner  taken  off  the  obligation 
which  the  French  lie  under  to  restore  this  property.  I  must 
determine  that  they  would  not,  under  any  proceedings  of  justice, 
have  prevented  restitution  from  the  French. 

On  no  other  ground  can  the  proprietors  be  entitled  to  claim,  it 
from  the  British.  If  the  neutral  has  sustained  any  injury,  it 
proceeds  not  from  the  British  but  fi-om  the  French ;  and  there  is 
no  reason  that  British  captors  should  pay  for  French  injustice.  I 
must  pronounce  the  protest  to  be  well  foTinded,  and  the  captors  to 
be  discharged  from  any  further  proceedings. 
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[1  c.  Eob.  THE  BBENON. 

102.] 

Capture — Neutral  Ship — Purchase  from  Enemy  in  Time  of  War — Defect  of 
Proof—  CondemnaUon. 

The  piircliase  of  an  enemy's  vessel  in  time  of  war  is  liable  to  great 
suspicion :  the  suspicion  is  increased  when  the  asserted  neutral  purchaser 
appears  to  he  personally  residing  in  the  enemy's  country  at  the  time  of 
sale  of  ship.     Condemned  on  want  of  proof. 

This  was  a  case  of  a  ship  and  cargo  ordered  for  further  proof  on 
.  a  former  day. 

Sir  "W.  Scott. — This  is  a  ship  asserted  to  have  been  purchased 
by  an  American  in  France  during  the  war.  Such  purchases 
have  been  allowed  to  be  legal,  but  they  will  always  be  open  to 
much  suspicion.  The  Court  will  always  feel  it  to  be  its  duty  to 
look  into  them  with  great  jealousy,  and  it  will  do  this  strictly, 
even  in  purchases  made  under  commission  for  neutrals  resident  in 
their  own  country.  But  the  suspicion  will  be  still  farther  in- 
creased, and  the  Court  will  exei-t  its  utmost  power  of  research, 
where  it  appears  that  the  pretended  neutral  purchaser  was  a  person 
then  resident  in  France ;  for  the  Court  cannot  be  ignorant  of  the 
necessity  which  the  French  have  felt  of  covering  their  trade,  nor 
of  the  system  of  collusion  practised  for  that  pui'pose.  But  still 
greater  suspicion  will  arise  if  the  ship  so  purchased  immediately 
engages  in  the  commerce  of  France,  and  continues  in  the  hands  of 
the  French  proprietors. 

Attending  to  these  considerations,  let  us  examine  this  purchase, 
asserted  to  have  been  made  at  Bordeaux,  in  May,  1796,  by  a  person 
then  in  France,  by  Mr.  Dunn,  the  present  master,  and  let  us  see 
what  has  been  her  employment.  She  had  made  one  voyage  before 
this,  according  to  the  master's  account,  from  Bordeaux  to  Hamburg, 
with  wines ;  a  destination  perfectly  neutral,  although  not,  as  we 
might  naturally  have  expected,  to  her  own  country.  But  is  this 
true  ?  All  the  other  witnesses  say,  "  they  went  from  Bordeaux  to 
Brest,"  and  this  account  is  also  confirmed  by  what  appears  in  a 
paper  found  on  board. 

Now,  I  ask,  this  fact  being  proved,  that  she  was  engaged  in  the 
navigation  of  France,  to  a  port  of  naval  equipment  with  supplies, 
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to  the  nature  of  which  I  cannot  be  inattentive :  what  is  the  eonse-        1798 
quence  ?     It  leads  immediately  to  this  conclusion :  that  the  master      ^^''-  ^^' 


is  a  person  discredited,  and  not  entitled  to  any  belief ;  for  it  is  a  The  Beenon. 
point  on  which  he  could  not  err  by  mere  mistake.     It  cannot  be  said  Sir  "W.  Soott. 
here  (as  it  is  sometimes  said)  that  he  was  ignorant  of  the  language 
in  which  he  was  examined.      English  is  his  vernacular  tongue ; 
and  when  he  swears  that  his  last  voyage  was  to    Hamburg,  he 
swears  to  that  which  he  knows  to  be  false. 

The  employment  of  a  vessel  is,  in  limine,  a  point  very  proper  for 
inquiry  ;  for  it  may  impress  a  national  character,  and  must  at  all 
events  in  Such  a  case  as  this  very  much  elucidate  the  transaction. 
As  to  the  property, — one  witness,  Mr.  Alliston,  says,  "  he  believes 
Chanon,  a  person  at  Bordeaux,  to  be  the  owner,  because  he  came 
often  on  board,  and  acted  as  owner;  and  because,  on  the  mis- 
behaviour of  a  Lascar  sailor,  complaint  was  made  to  Mr. 
Ghanon."  Other  witnesses  "  believe  Dunn  to  have  been  the 
owner ; "  but  they  give  no  reason  for  their  belief. 

The  documents  were  deficient,  there  was  no  bill  of  sale ;  the 
vessel  had  been  a  prize  ship  ;  yet  there  was  no  proof  of  condemna- 
tion. The  only  documentary  evidence  that  was  on  board  was  a 
certificate  of  property,  on  oath,  before  the  American  Consul,  Mr. 
Fenwick,  a  person  whose  office  is  highly  respectable  ;  but  men  in 
office  must  themselves  respect  the  duties  of  that  office,  if  they  mean 
that  it  should  entitle  them  to  the  respect  of  others ;  and  it  has 
appeared  in  some  cases  that  Mr.  Fenwick  has  not  been  always  very 
correct  in  the  recollection  of  this  important  truth.  So  circum- 
stanced, the  case  originally  stood  very  naked  of  proof ;  and  the 
Court  gave  the  parties  an  opportunity  of  bringing  further  evidence, 
both  as  to  the  national  character  and  the  property  of  the  vessel. 

Now,  1st,  wherever  it  appears  that  the  purchaser  was  in  France, 
he  must  explain  the  circumstances  of  his  residence  there  ;  the  pre- 
sumption arising  from  his  residence  is,  that  he  is  there  animo 
manendi,  and  it  lies  on  him  to  explain  it ;  and  2ndly,  to  satisfy  the 
Court  fuUy  on  this  business,  the  claimant  ought  to  be  prepared  to 
meet  the  presumption  which  arises,  as  to  the  property,  on  the  face 
of  the  transaction ;  and  which  is  confirmed  by  the  evidence  of  Mr. 
AHiston.  This  he  was  bound  to  accomplish.  In  what  manner  is  it 
performed  ?     He  swears  "  that  he  resided  at  Boston  fourteen 
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1798         years,  when  at  home ; "  but  he  does  not  say  how  often  he  had 

-^^"^  ^^-       been  at  home.    He  then  states ,  "  that  being  at  Bordeaux  in  1796," 

The  Beenon.    &o.  ;  but  he  does  not  say  how  long  he  had  been  there :  he  might ' 

Sir  W.  Scott,   have  lived  there  a  long  time.     The  onus  probandi,  I  have  said,  lay 

upon  him ;  and  the  presumption  is  not  rebutted  by  the  asserted 

residence  of  his  wife  and  family  at  Boston.     It  is  said,  his  wife 

lives  in  America ;  but  he  may  have  been  in  Europe  during  the  war, 

engaged  in  the  trade  of  France ;  and,  if  so,  such  an  occupation 

would  supersede  his  pretended  neutral  character. 

The  account  then  states  "  that  part  of  the  purchase-money  was 
paid,  and  the  rest  was  to  be  paid  on  his  return  from  his  first 
voyage."  This  is  represented  as  an  excuse  for  his  return  to 
Bordeaux,  to  which  place  he  was  to  return  whether  he  obtained  a 
freight  or  not;  but  his  return  appears  not  to  have  been  for  one  time 
singly,  and,  besides,  it  cannot  account  from  his  strange  deviation 
from  truth  in  his  depositions.  "  On  his  return  to  Bordeaux  he 
brought  some  papers  on  board  from  his  lodgings,"  so  that  he 
appears  to  have  had  a  continued  residence  there  during  the  interval 
of  his  voyages.  Under  these  circumstances,  I  cannot  say  I  am 
satisfied.  I  do  not  mean  to  lay  down  so  harsh  a  rule  as  that  two 
voyages  from  France  shall  make  a  man  a  Frenchman.  I  do  not 
say  that.  But  this  claimant  being  called  upon  for  further  proof, 
and  having  an  opportunity  given  to  him  of  making  out  his  case  in 
a  satisfactory  manner,  I  must  say  he  has  not  done  it. 

With  respect  to  the  sale,  the  evidence  produced  consists  only  of 
a  formal  bill  of  sale,  in  which  Ohanon,  the  person  mentioned  by 
Mr.  Alliston,  is  the  vendor,  and  of  a  note  given  by  the  master  to 
pay  part  on  his  return,  and  of  a  receipt.  How  are  these  verified  ? 
It  is  said,  "  by  the  signatures  of  American  houses."  All  that  they 
attest  is  that  their  signatures  affixed  are  true  ;  but  as  to  the  trans- 
action, they  do  not  take  upon  themselves  to  verify  that.  It  is  not 
my  business  to  say  what  precise  proof  a  man  is  to  bring  to  verify  a 
purchase ;  but  it  might  have  been  some  satisfaction  if  the  American 
houses  had  certified  their  belief  of  a  bond  fide  transaction.  The 
claimant  might  have  shown  his  funds.  I  do  not  know  that  the 
enemy  vendor's  attestation  might  not  have  been  received,  valeat 
quantum  mlere  potest,  or  there  might  have  been  some  negotiation 
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shown.    As  it  is,  it  all  stands  on  Mr.  Dunn's  affidavit ;  and  when  I         1798 
look  back  to  his  misstatement  of  the  destination,  I  cannot  say  that      ^''"^  ^^' 


he  makes  full  faith  for  such  a  public  instrument.  The  Beenon. 

I  need  not  look  to  the  other  part  of  the  case,  to  the  employment  sir  "W.  Soott. 
of  the  vessel.  I  am  disposed  to  give  him  the  benefit  of  the  admis- 
sion that  the  employment  of  this  vessel  would  not  be  sufficient  to 
■  bind  upon  it  a  French  character.  "What  shall  I  do  then  ?  Shall  I 
order  further  proof  ?  It  is  enough  to  have  permitted  it  once,  the 
party  having  had  a  full  opportunity  of  proving  his  claim ;  and 
having  failed  to  satisfy  the  Court,  it  is  time  to  shut  the  door. 

With  respect  to  the  cargo  the  Court  must  have  further  satisfac- 
tion. In  the  original  evidence  there  was  a  bill  of  lading  expressing 
account  and  risk  of  the  claimant.  One  witness  says,  "  Peters  of 
Bordeaux  was  the  lader,  and  that  the  goods  were  to  be  delivered  at 
Hamburg  for  his  account  and  risk,  as  he  believes.  That  Peters  said 
to  him,  when  he  expressed  fears  that  it  might  be  French  property, 
it  was  his,  and  he  was  as  good  a  neutral  as  himself."  This  is  the 
account  of  one  witness,  and  there  seems  to  be  no  reason  to  induce 
him  to  swear  falsely.  Another  witness,  Mr.  Alhston,  believes  the 
cargo  was  to  be  delivered  at  St.  Malo. 

The  proof  now  produced  is  such  as,  it  is  said,  would  be  held  good 
in  ordinary  cases.  It  consists  of  attestations,  letters  of  orders  and 
advice,  invoices,  and  bills  of  lading,  but  in  cases  so  particularly  cir- 
cumstanced something  more  must  be  required ;  it  is  possible  that 
there  might  be  such  documents  as  these  if  the  transaction  was 
fictitious.  There  is  a  reference  made  to  a  letter  of  the  25th  of  June  : 
I  have  a  curiosity  to  see  that.  The  insurance  would  throw  some 
light  on  the  destination :  if  there  was  none  made,  that  may  be 
certified. 

Ship  condemned.     Further  proof  ordered  of  the  cargo. 

The  King's  Advocate  prayed  that  there  might  be  attestations  of 
the  confidential  clerks. 

Court. — I  have  no  objection.     It  is  a  case  loaded  with  suspicion. 
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[1  0.  Rob.  THE  DANCKEBAAE  AFEICAAN. 

107.] 

Capture — Ship — Change  of  Character  in  transitu. 

Property  sent  from  a  hostile  colony  cannot  change  its  character  in 
transitu,  althougli  the  owners  become  British  subjects  by  capitulation 
before  capture. 

1798  This  was  a  case  of  a  Dutch  ship  bound  from  Batavia  to  Holland, 

■^^''-  ^^-  and  taken  on  the  16th  of  Novemher,  1795.  On  coming  to  the 
Cape  of  Good  Hope  a  claim  was  given  on  the  part  of  Groetz  and 
Vos,  inhabitants  of  the  Cape,  who  had  then  become  subjects  of  the 
Crown  of  Great  Britain.  The  cargo  had  been  delivered  to  them  on 
bail  to  answer  adjudication. 

For  the  captors,  the  King's  Advocate. 

For  the  claimant,  Laurence. 

Sir  W.  Scott. — I  am  of  opinion  that  this  is  a  decided  case  on 
the  authority  of  the  Supreme  Court  in  the  Negotie  en  Zevaart  {a) .  I 
remember  that  case  well,  having  been  junior  counsel  in  it,  and 
having  attended  much  to  it,  as  there  was  much  difference  of  opinion 
respecting  it  in  the  Court  below. 

It  was  the  case  of  a  ship  sailing  from  Demerara  to  Middlebom-g 
in  Holland,  on  the  30th  of  January,  1781,  about  six  weeks  after 
the  declaration  of  hostilities  against  Holland.  Demerara  surren- 
dered to  the  British  forces  on  the  14th  of  March,  and  the  capture 
was  made  on  the  25th. 

The  terms  of  capitulation  were  very  favourable  :  "  The  inhabi- 
tants were  to  take  the  oath  of  allegiance ;  to  be  permitted  to  export 
their  own  property,  and  to  be  treated  in  all  respects  like  British 
subjects,  till  his  Majesty's  pleasure  could  be  known; "  and  although 
this  was  in  the  first  instance  only  under  the  proclamation  of  the 
captor,  still,  that  being  accepted,  it  took  complete  effect.  These 
terms  were  afterwards  confirmed  by  the  King.  There  was,  there- 
fore, in  that  case  as  strong  a  promise  of  protection  as  could  be,  and 
recognised  and  confirmed  by  the  supreme  authority  of  the  State. 
Under  these  circumstances,  the  Judge  of  the  Admiralty  thought 

(a)  Lords,  July  18,  1782. 


SirW.  Soott. 
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the  claim  so  strong  that  he  actually  restored :  and  it  was  not  his         i798 
opiaion  alone.  -^'"'-  ^^- 

On  appeal,  howeyer,  the  Lords  were  of  opinion  that  property  the 
sailing  after  declaration  of  hostilities,  hut  hefore  a  capitulation,  ^^^f^^^ 
and  taken  on  the  voyage,  was  not  protected  by  the  intermediate 
capitulation.  It  was  not  determined  on  any  ground  of  illegal 
trade,  nor  on  any  surmise,  that  when  the  owners  hecame  British 
subjects  the  trade  in  which  the  property  was  embarked  became, 
ex  post  facto,  illegal;  nor  was  it  at  all  taken  into  consideration  that 
Demerara  had  again  become  a  Dutch  colony  at  the  time  of  adju- 
dication. It  was  declared  to  be  adjudged  on  the  same  principles 
as  if  the  cause  had  come  on  at  the  time  of  capture.  It  was  not  on 
any  of  these  grounds,  but  simply  on  the  ground  of  Dutch  property, 
that  condemnation  passed  in  that  case.  I  remember  a  dictum  of  a 
great  law  Lord  then  present.  Lord  Camden,  "that  the  ship,  as 
Dutch,  could  not  change  her  character  in  transitu." 

This  decision  of  the  Supreme  Court  must  be  binding  on  me, 
unless  there  are  in  the  present  case  any  distinctions  that  take  it 
out  of  the  law  of  that  decision.  The  distinctions  made  are :  1st, 
that  the  colony  in  this  case  was  not  hostile ;  and,  2ndly,  that  the 
ship  was  not  going  into  the  hands  of  the  enemy,  but  that  she  was 
coming  first  to  the  Cape  into  the  hands  of  the  owners,  now  become 
British  subjects,  and  that  they  would  have  altered  the  ulterior 
destination  to  Holland. 

On  the  first  point,  that  Holland  was  not  hostile,  it  is  enough 
that  hostilities  have  since  followed,  and  with  a  retrospective 
operation.  The  state  of  affairs  was  at  that  time  at  best  but  very 
doubtful;  and  all  property  taken  during  that  doubtful  state  of 
things  has  been  since  condemned ;  but  it  is  said  that,  although 
Holland  has  become  hostile,  the  Cape  has  not.  If  it  could  be 
proved  that  the  colony  adhered  to  the  old  government,  it  might 
entitle  them  to  be  exempted  from  this  hostile  character ;  but  that 
is  not  shown,  and  there  is  no  reason  to  presume  it.  They  surren- 
dered as  Dutch  subjects,  and,  therefore,  there  is  no  pretence  now 
to  contend  for  a  different  character. 

The  other  distinction  is,  that  this  property  was  coming  to  the 
hands  of  the  owners,  whilst  in  the  Demerara  case  it  was 
gone  from  them,  and  must  have  fallen  into  the  possession  of  the 


'  0  THE  JUFFEOUW  ANNA. 

1798         mother  country;    but  there  is  no  decided  proof  that  this  ship 

^'     ' was  coming  to  the  Oape,  and,  if  so,  she  is  still  to  be  considered  as 

^    The         taken  merely  in  transitu  towards  Holland,  where  the  voyaa-e  was 
Dauckebaab  ''  .  . 

Apbioaan.     clearly  to  have  ended  ;  and  in  what  character  ? — As  a  Dutch  ship. 

Sir  wTsoott.   i^  3.  Dutch  port.     If  the  vessel  had  arrived  at  the  Cape,  I  will  not 

say,  that  coming  actually  into  the  hands  of  the  capitulants,  she 

might  not  have  been  protected  as  property  in  possession ;  but  being 

taken  before  she  arrived  there,  as  Dutch  property,  I  am  bound 

down  by  the  decision  of  the  Lords,  and  I  think  myself  obliged  to 

say  that  her  character  could  not  be  changed  in  transitu,  and  that 

she  must  be  condemned  as  Dutch  property. 


[1  c.  Bob.  THE  JUFFEOUW  ANNA. 

125.] 

Practice — Further  Proof— Be/usal — Evidence  of  Fraud. 

Wiere  furtter  proof  is  necessary  by  the  practice  of   the  Court,  it 
■will  not  be   allowed  to  persons  convioted  of  fraudulent   conduct,  or 
,  departing  from  a  fair  neutral  character. 

1799  This  was  a  case  of  a  ship  asserted  to  have  been  purchased  in  the 

'^'"''  ^°-       enemy's  country. 


Sir  W-  Scott. — This  is  a  ship  which  appears,  by  the  depositions 
of  the  master,  to  have  been  an  English  prize,  purchased  in  France. 

There  is  no  bill  of  sale  on  board  :  whoever  the  neutral  claimant 
is,  he  must  be  subject,  therefore,  to  further  proof.  A  claim  has 
been  given  for  Mr.  Escherausen,  of  Embden,  but  not  till  eight 
months  had  elapsed,  which  is  an  extraordinary  circumstance,  as  he 
could  not  be  so  long  ignorant  of  the  capture ;  and  although  the 
Court  cannot  say  the  claimant  is  out  of  time,  it  has  some  right 
to  inquire  how  it  happens  that  there  has  been  such  neglect  of 
ordinary  diligence. 

Mr.  Escherausen  claims  simply  for  himself ;  but  the  pass,  which 
is  the  only  paper  translated,  describes  the  vessel  to  be  the  pro- 
perty of  two  persons :  if  that  was  the  case  the  claim  should  have 
been  specific.  It  is  besides  observable  that  it  undertakes  to 
describe  the  voyage,  but  runs   only  in   this  vague   form ;    from 
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to  .      This  is  an  omission  which   I   hope  I  shall  not        1799 

see  again,  as  the  destination  is  a  very  material  ciroumstance  to  ' 


he  known.  The  Jur- 

These    are   unfavourable    circumstances ;    hut    independent    of 


these,  it  would  he  a  case  for  further  proof,  as  the  papers  are 
false.  The  master  says,  "  he  took  possession  of  the  ship  at  Dun- 
kirk "  ;  the  master's  residence  was  at  Ostend,  and  all  the  crew 
were  hired  at  Ostend.  She  sails  to  Nantes,  and  there  takes  in  the 
cargo,  which  was  on  hoard  at  the  time  of  capture.  Now,  what 
was  the  destination  ?  It  is  represented  by  the  master  to  have  been 
alternative,  and  to  have  been  left  to  his  discretion  to  go  either  to 
Ostend  or  Hamburg ;  but  the  papers  represent  Hamburg  as  the 
sole  destination.  To  make  a  voyage  fairly  alternative,  it  should 
appear  on  the  papers  to  be  so,  for  otherwise  it  must  mislead  the 
cruisers  of  the  belligerent  countries,  and  prevent  them  from  form- 
ing a  right  judgment  of  their  case.  The  orders  were,  it  appears, 
"  to  go  to  Ostend,  if  not  obstructed  by  British  cruisers." 

The  master  was  to  use  his  best  endeavour  to  get  to  Ostend,  and 
only  to  take  another  destination  if  he  should  be  prevented  from 
accomplishing  the  first.  This  is  scarcely  to  be  considered  as  an 
alternative  destination  ;  and  besides,  all  the  papers  point  to  Ham- 
burg only.  I  think,  therefore,  there  is  in, all  these  circumstances 
a  mala  fides  in  this  case ;  and  if  so,  the  rule  which  I  have  laid  down 
must  apply  to  it.  The  party  cannot  be  allowed  to  go  into  further 
proof.  It  is  scarcely  possible  that  it  should  have  been  a  fair  trans- 
action ;  a  suspension  of  the  claim  for  eight  months,  the  false 
representation  of  the  claimant,  the  direct  employment  of  the  vessel 
in  the  enemy's  trade,  and  false  papers,  convince  me  it  must  be  a 
fraudulent  case  ;  and  therefore  I  feel  no  hesitation  to  condemn. 


Sir  "W.Scott. 
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[ic.Eob.  THE  FLAD  OTBN  («). 

135.] 

Recapture — Hostile  Prize  Court  in  Neutral  Port — Condemnation — Invalidity 
of  Proceedings.  - 

An  enemy  cannot  legally  establisli  a  Prize  Court  In  neutral  territory. 
Therefore,  wten  an  English  ship  was  captured  by  the  French  and  taken 
to  Bergen,  and  condemned  there  by  the  French  consul  and  sold,  she  was 
deemed  not  to  have  been  legally  condemned.  The  ship  was  on  recapture 
restored  to  the  former  owner  on  payment  of  salyage. 

1799  This  was  a  case  of  an  English  prize  sHp  carried  into  a  neutral 

""'     '      country,  and  there  sold,  under  a  sentence  of  condemnation  by  the 

French  Consul. 

The  claim  was  given  on  hehalf   of  the  purchaser,  a  Danish 

merchant. 

Sir  W.  Scott. — This  is  the  case  of  a  ship  taken  by  a  French 
privateer,  and  carried  into  the  port  of  Bergen,  in  Norway,  where  it 
appears  she  underwent  a  sort  of  process,  which  terminated  in  a 
sentence  of  condemnation,  pronounced  by  the  French  Consul ;  and 
under  that  sentence  she  is  asserted  to  have  been  transferred  to  the 
present  neutral  proprietor, 

[The  Court  found  on  the  facts  that  there  had  been  no  actual 
transfer.] 

But  another  question  has  arisen  in  this  case,  upon  which  a  great 
deal  of  argument  has  been  employed ;  namely,  whether  the 
sentence  of  condemnation  which  was  pronounced  by  the  French 
Consul  is  of  such  legal  authority  as  to  transfer  the  vessel,  sup- 
posing the  purchase  to  have  been  bond  fide  made  ?  I  directed  the 
counsel  for  the  claimants  to  begin ;  because,  the  sentence  being  of 
a  species  altogether  new,  it  lay  upon  them  to  prove  that  it  was 
nevertheless  a  legal  one. 

It  has  frequently  been  said  that  it  is  the  peculiar  doctrine  of  the 
law  of  England  to  require  a  sentence  of  condemnation  as  necessary 
to  transfer  the  property  of  prize;  and  that  according  to  the 
practice  of  some  nations  twenty-four  hours,  and  according  to  the 
practice  of  others  bringing  infra  presidia,  is  authority  enough  to 

{a)  This  decision  was  followed  in  in  the  Kierligheit,  post,  p.  268 ;  re- 
ViiQ  Perseverance,  Nov.  22,  1799,  and      portedonthequeation  of  amelioration. 
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convert  the  prize.     I  take  that  to  he  not  quite  correct,  for  I  appre-         1799 
hend  that  hy  the  general  practice  of  the  law  of  nations  a  sentence  ""     " 


of  condemnation  is  at  present  deemed  generally  necessary ;   and     The  Flad 


Oyeu. 


that  a  neutral  purchaser  in  Europe,  during  war,  does  look  to  the 
legal  sentence  of  condemnation  as  one  of  the  title  deeds  of  the  '^ 
ship  if  he  huys  a  prize  vessel.  I  believe  there  is  no  instance  in 
which  a  man  having  purchased  a  prize  vessel  of  a  belligerent  has 
thought  himself  quite  secure  in  making  that  purchase  merely 
because  the  ship  had  been  in  the  enemy's  possession  twenty-four 
hours,  or  carried  infra  presidia ;  the  contrary  has  been  more  generally 
held,  and  the  instrument  of  condemnation  is  amongst  those  docu- 
ments which  are  most  universally  produced  by  a  neutral  purchaser ; 
that  if  she  has  been  taken  as  prize,  it  should  appear  also  that  she 
has  been,  in  a  proper  judicial  form,  subjected  to  adjudication. 

Now,  in  what  form  have  these  adjudications  constantly  ap- 
peared ?  They  are  the  sentences  of  Courts  acting  and  exercising 
their  functions  in  the  belligerent  country ;  and  it  is  for  the  very 
first  time  in  the  world,  that  in  the  year  1799  an  attempt  is  made  to 
impose  upon  the  Court  a  sentence  of  a  tribunal  not  existing  in  the 
belligerent  country,  but  of  a  person  pretending  to  be  authorised 
within  the  dominions  of  a  neutral  country ;  in  my  opinion,  if  it 
could  be  shown  that,  regarding  mere  speculative  general  princi- 
ples, such  a  condemnation  ought  to  be  deemed  sufficient ;  that 
would  not  be  enough,  more  must  be  proved ;  it  must  be  shown 
that  it  is  conformable  to  the  usage  and  practice  of  nations. 

A  great  part  of  the  law  of  nations  stands  on  no  other  founda- 
tion ;  it  is  introduced,  indeed,  by  general  principles  ;  but  it  travels 
with  those  general  principles  only  to  a  certain  extent,  and,  if  it  stops 
there,  you  are  not  at  liberty  to  go  further,  and  to  say  that  mere 
general  speculations  would  bear  you  out  in  a  further  progress ; 
thus,  for  instance,  on  mere  general  principles  it  is  lawful  to  destroy 
your  enemy,  and  mere  general  principles  make  no  great  difference 
as  to  the  manner  by  which  this  is  to  be  effected ;  but  the  con- 
ventional law  of  mankind,  which  is  evidenced  in  their  practice, 
does  make  a  distinction,  and  allows  some,  and  prohibits  other, 
modes  of  destruction ;  and  a  belligerent  is  bound  to  confine  himself 
to  those  modes  which  the  common  practice  of  mankind  has  em- 
ployed, and  to  relinquish  those  which  the  same  practice  has  not 


80  THE  FLAD  OYEN. 

1799         brought  within  the  ordinary  exercise  of  war,  however  sanctioned 
""'     ■      by  its  principles  and  purposes. 


The  Flad         Now,  it  having  been  the  constant  usage  that  the  tribunals  of 

. .  ■       the  law  of  nations  in  these  matters  shall  exercise  their  functions 

Sir  W.  Soott.  -^itiiiQ  the  belligerent  country,  if  it  was  proved  to  me  in  the 
clearest  manner  that  on  mere  general  theory  such  a  tribunal 
might  act  in  the  neutral  country,  I  must  take  my  stand  on  the 
ancient  and  universal  practice  of  mankind,  and  say  that  as  far  as 
that  practice  has  gone  I  am  willing  to  go;  and  where  it  has 
thought  proper  to  stop,  there  I  must  stop  likewise. 

It  is  my  duty  not  to  admit  that  because  one  nation  has  thought 
proper  to  depart  from  the  common  usage  of  the  world,  and  to  treat 
the  notice  of  mankind  in  a  new  and  unprecedented  manner,  that 
I  am  on  that  account  under  the  necessity  of  acknowledging  the 
efficacy  of  such  a  novel  institution,  merely  because  general  theory 
might  give  it  a  degree  of  countenance  independent  of  all  practice 
from  the  earliest  history  of  mankind.  The  institution  must 
conform  to  the  text  law  and  likewise  to  the  constant  usage  upon 
the  matter ;  and  when  I  am  told  that  before  the  present  war  no 
sentence  of  this  kind  has  ever  been  produced  in  the  annals  of 
mankind,  and  that  it  is  produced  by  one  nation  only  in  this  war, 
I  require  nothing  more  to  satisfy  me  that  it  is  the  duty  of  this 
Court  to  reject  such  a  sentence  as  inadmissible. 

Having  thus  declared  that  there  must  be  an  antecedent  usage 
upon  the  subject,  I  should  think  myself  justified  in  dismissing  this 
matter  without  entering  into  any  further  discussion.  But  even  if 
we  look  further,  I  see  no  sufficient  ground  to  say  that  on  mere 
general  principles  such  a  sentence  could  be  sustained.  Proceedings 
upon  prize  are  proceedings  in  rem ;  and  it  is  presumed  that  the 
body  and  substance  of  the  thing  is  in  the  country  which  has  to 
exercise  the  jurisdiction.  I  have  not  heard  any  iustanoes  quoted 
to  the  contrary,  excepting  in  a  very  few  cases  which  have  been 
urged,  argumentatively,  ia  the  way  which  is  technically  called 
ad  hominem,  being  cases  of  condemnations  of  British  prizes  carried 
into  the  ports  of  Lisbon  and  Leghorn;  but  in  those  the  condemna- 
tions were  pronounced  by  the  High  Court  of  Admiralty  in  England. 
The  only  cases  are  of  two  ships  carried  into  foreign  ports  and 
condemned  in  England  by  this  Court;  the  very  infrequency  of 
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such  a  practice  shows  the  irregularity  of  it.     Upon  cases  in  the        1799 
practice  of  other  nations  antecedent  to  the  present  war  the  advocates 


Jmi.  16. 


have  heen  silent.  '^^  ^^^ 

Oten. 

Now,  as  to  these  condemnations  of  prizes  carried  to  Lisbon  and        

Leghorn,  it  has  been  said  that  if  the  Courts  of  Great  Britain 
venture  this  degree  of  irregularity  other  countries  have  a  right  to 
go  farther.  That  consequence  I  deny.  The  true  mode  of  cor- 
recting the  irregular  practice  of  a  nation  is  by  protesting  against 
it,  and  by  inducing  that  country  to  reform  it.  It  is  monstrous  to 
suppose  that  because  one  country  has  been  guilty  of  an  irregularity 
every  other  country  is  let  loose  from  the  law  of  nations,  and  is  at 
liberty  to  assume  as  much  as  it  thinks  fit. 

Upon  these  ports  of  Lisbon  and  Leghorn  it  is  to  be  remarked 
that  they  have  a  peculiar  and  discriminate  character,  a  character 
that  to  a  certain  degree  assimilates  them  to  British  ports.  The 
British  exist  there  in  a  distinct  character  under  the  protection  of 
peculiar  treaties;  and  with  respect  to  Portugal,  those  treaties  go  so 
far  as  to  engage  that  if  a  ship  belonging  to  one  country  shall  be 
brought  by  its  enemy  into  the  ports  of  another,  which  happens  to  be 
at  peace,  this  neutral  country  shall  be  bound  to  seize  that  ship  and 
restore  it  to  its  ally.  To  be  sure  no  covenant  can  have  more  than 
the  effect  of  giving  the  ports  of  England  and  Portugal  a  reciprocal 
relation  of  a  very  peculiar  sort — to  make  the  British  ports  Portu- 
guese ports,  and  the  Portuguese  ports  British  ports  to  a  certain 
degree.  Now,  unless  I  am  given  to  understand  that  peculiar 
treaties  between  France  and  Denmark  have  impressed  such  a 
distinctive  character  upon  the  port  of  Bergen,  I  cannot  allow  that 
it  can  be  considered,  on  the  mere  footing  of  general  neutrality,  to 
be  a  French  port,  exactly  in  the  same  manner  in  which  London 
may  be  considered  as  a  Portuguese  port  or  Lisbon  as  a  British 
port. 

But  supposing  this  possible,  stUl  it  would  not  foUow  that  such 
condemnations  could  be  pleaded  as  authorities  in  the  present  case ; 
because,  in  the  first  place,  the  validity  of  such  condemnations 
themselves  may  be  the  subject  of  reasonable  doubt.  For  it  by  no 
means  appears  that  the  enemy  or  neutrals,  who  might  have  an 
interest  in  contesting  them,  have  ever  acknowledged  their  validity. 
Whoever  purchases   under  such  sentences  must  be  content   to 
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Jan.  16. 


their  sufficiency. 


THEFiAD  But,  secondly,  supposing  that  no  doubts  could  be  entertained 
— ■ "  respecting  the  sufficiency  of  such  sentences,  it  by  no  means  follows 
.  00  .  ^j^^^  ^j^^  efficacy  of  the  present  sentence  can  be  supported.  There 
the  tribunal  is  acting  in  the  country  to  which  it  belongs,  and  with 
whose  authority  it  is  armed.  Here  a  person,  utterly  naked  of  all 
authority  except  over  the  subjects  of  his  own  country,  and 
possessing  that  merely  by  the  indulgence  of  the  country  in  which 
he  resides,  pretends  to  exercise  a  jurisdiction  in  a  matter  in  which 
the  subjects  of  many  other  States  may  be  concerned.  No  such 
authority  was  ever  conceded  by  any  country  to  a  foreign  agent  of 
any  description  residing  within  it ;  and  least  of  all  could  such  an 
authority  be  conceded  in  the  matter  of  prize  of  war — a  matter  over 
which  a  neutral  country  has  no  cognizance  whatever,  except  in  the 
single  case  of  an  infringement  of  its  own  territory,  and  in  which 
such  a  concession  of  authority  cannot  be  made  without  departing 
from  the  duties,  and  losing  the  benefits,  of  its  neutral  character. 

Mark  the  consequences  which  must  follow  from  such  a  pretended 
concession.  Observe  in  the  present  case  how  it  would  affect  the 
neutral  character  of  the  ports  in  the  north.  If  France  can  station 
a  judge  of  the  Admiralty  at  Bergen,  and  can  station  there  its 
cruisers  to  carry  in  prizes  for  that  judge  to  condemn,  who  can 
deny  that  to  every  purpose  of  hostile  mischief  against  the  commerce 
of  England,  Bergen  wHl  differ  from  Dunkirk  in  no  other  respect 
than  this,  that  it  is  a  port  of  the  enemy  to  a  much  greater  extent 
of  practical  mischief  ?  To  make  the  ports  of  Norway  the  seats  of 
the  French  tribunals  of  war  is  to  make  the  adjacent  sea  the  theatre 
of  French  hostility. 

It  gives  one  belligerent  the  unfair  advantage  of  a  new  station  of 
war  which  does  not  properly  belong  to  him,  and  it  gives  to  the 
other  the  unfair  disadvantage  of  an  active  enemy  in  a  quarter 
where  no  enemy  would  naturally  be  found.  The  coasts  of  Norway 
could  no  longer  be  approached  by  the  British  merchant  with 
safety,  and  a  suspension  of  commerce  would  soon  be  followed  by  a 
suspension  of  amity. 

Wisely,  therefore,  did  the  American  Grovernment  defeat  a  similar 
attempt  made  on  them  at  an  earlier  period  of  the  war.    They  knew 
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that  to  permit  such  an  exercise  of  the  rights  of  war  within  their        i799 
cities  would  be  to  make  their  coasts  a  station  of  hostility. 


Sir  W.  Soott. 


Whether  the  government  of  Denmark  has  shown  equal  vigilance  The  Flad 
in  observing,  or  equal  indignation  in  repelling  the  attempt,  is  more 
than  I  am  warranted  to  assert ;  but  though  the  publicity  of  the 
transaction  in  the  town  of  Bergen  may  subject  the  police  of  that 
place  to  some  degree  of  observation,  I  see  nothiag  in  the  papers 
which  issue  immediately  from  the  royal  authority  that  at  aU  affects 
the  government  itself  with  the  knowledge  and  approbation  of  the 
fact,  and  indeed  it  would  be  indecent  to  suppose  that  a  country, 
standing  upon  the  footing  of  ancient  and  friendly  alliance  to  this 
country,  could  have  given  its  sanction  to  a  measure  so  full  of 
hostility  to  its  friend  and  of  possible  inconvenience  to  itself.  I 
must,  therefore,  deem  the  act  of  this  French  consul  a  licentious 
attempt  to  exercise  the  rights  of  war  within  the  bosom  of  a  neutral 
country,  where  no  such  exercise  has  ever  been  authorized. 
-  I  am  of  opioion  upon  the  whole  that  this  ship  must  be  restored 
to  the  British  owners  upon  the  usual  salvage,  and  I  dismiss  the 
claim  of  Mr.  Krohn  upon  both  grounds,  as  well  upon  the  legality 
of  the  sentence  as  upon  the  want  of  reality  in  the  pretended 
transfer  from  the  Trench  captors ;  and  I  must  add,  that  Mr.  Krohn 
appearing  to  possess  two  characters,  that  of  Danish  subject  and  of 
Trench  agent,  the  claim  which  he  has  brought  forward  favours 
much  more  of  the  latter  character  than  of  the  former.  It  is  beyond 
my  belief  that  any  man  standing  in  the  genuine  and  unmixed 
character  of  a  Danish  subject  should  entertain  a  wish  to  establish 
that  sort  of  law  for  which  this  French  agent  has  thought  proper  to 
contend. 


g2 
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Moclcade — Notification — Specification  of  Port. 

Notification  of  a  blockade  is  an  act  of  sovereignty,  and  cannot  be 
extended  by  the  commander  of  a  blockading  sbip.  A  notice  by  the 
commander  to  a  neutral  vessel  not  to  proceed  to  any  Dutch  port  when, 
in  fact,  Amsterdam  only  was  blockaded.     Held  invalid. 

1799  This  was  a  case  of  a  Danish  vessel  taken  on  a  voyage  from 

Norway  to  Amsterdam,  June  28tli,  1798. 


Jan.  15 


For  the  captor,  the  King's  Advocate  contended  that  the  ship  was 
liable  to  confiscation  for  breaking  the  blockade,  as  the  master,  on 
being  warned  not  to  go  to  any  Dutch  port,  declared  "  he  must  pro- 
ceed according  to  his  bills  of  lading." 

Eor  the  claimant,  Lawrence  argued  that  the  notice  of  a  blockade 
of  all  Dutch  ports  was  at  that  time  not  true,  and  therefore  it  could 
not  be  made  good  by  limitation  or  construction  for  Amsterdam, 
the  only  Dutch  port  which  was  then  under  blockade. 

Sir  W.  Scott. — There  are  two  objections  taken  in  this  case  : 
1st,  that  the  notice  of  the  captor  was  illegal ;  and  2ndly,  that  the 
master  did  not  in  fact  proceed  towards  Amsterdam. 

Now,  the  notice  appears  to  have  been  "  not  to  proceed  to  any 
Dutch  port  "  :  to  be  sure  that  goes  a  great  deal  beyond  anything 
which  the  captors  had  a  right  to  prescribe,  for  they  ought  to  have 
specified  the  ports  to  which  the  blockade  was  confined.  The  great 
point  is,  to  understand  what  the  master  apprehended  was  the  pro- 
hibition upon  him,  for  certainly  what  is  represented  to  have  passed 
between  him  and  the  captor  cannot  be  conclusive. 

The  master  says,  "  he  was  captured  on  account  of  his  destination 
to  Amsterdam,  and  because  he  said  he  must  proceed  thither." 
This,  it  is  contended,  was  merely  a  hasty  declaration  of  the  master, 
not  carried  into  effect ;  and  if  the  master  had  taken  upon  himself 
to  say  that  upon  this  warning  he  did  intend  to  change  his  course, 
but  was  seized  immediately,  it  would  be  pressing  the  matter  too 
hardly  upon  his  owners  not  to  allow  him  time  to  express  his  deter- 
mination.   But  he  says  no  such  thing ;  and  if  his  conduct  amounts 


THE  HENRICK  AND  MAEIA. 


85 


SirW.  Scott. 


to  an  obstinate  perseverance  to  go  there,  I  should  hold  that  a        1799 

blockade  may  be  broken  by  obstinacy,  as  well  as  by  fraud ;  and  if        """ ! 

a  master  says  he  will  qo,  and  he  must  ao  there,  in  defiance  of  notice,  The  Heneick 

•'   ■  ^    '  .  •  AND  MaEIA. 

his  owners  must  take  the  consequences  of  his  conduct. 

It  is  a  circumstance  in  favour  of  this  man  that  the  only  ships  in 
sight  were  two  Danish  merchantmen.  The  sight  of  one  vessel 
would  not  certainly  be  sufficient  notice  of  a  blockade  ;  and  there- 
fore it  is  necessary  that  it  should  be  signified  to  me  that  there  was 
a  blockade,  de  facto,  before  that  port. 

The  evidence  is  very  imperfect  on  that  point :  I  shall  therefore 
require  further  information,  and  give  both  parties  an  opportunity 
of  producing  what  they  think  favourable  to  them. 

May  10th. — Further  proof  was  given  of  the  notice  which  the 
master  had  received  of  the  blockage  of  the  Ylie  passage. 

Sir  W.  Scott. — On  the  former  hearing  it  appeared  that  some 
notice  had  been  given,  but  I  wished  to  obtain  more  particular 
information  respecting  it.  The  notice  was  written  on  the  ship's 
papers  to  this  effect :  "This  ship  was  boarded  and  warned  not  to 
proceed  to  any  Dutch  port " :  the  master  states,  "  that  the  ship 
was  arrested  because  he  said  he  must  proceed  according  to  the  bill 
of  lading." 

It  was  open  to  both  parties  to  have  given  explanatory  affidavits, 
but  the  captors  have  offered  none ;  therefore,  unless  it  is  shown 
that  they  have  been  prevented,  by  absence  at  sea  or  other  just 
cause,  I  must  take  the  claimant's  affidavit  to  be  true.  The  notice 
is,  I  think,  in  point  of  authority  illegal ;  at  the  time  when  it  was 
given  there  was  no  blockade  which  extended  to  all  Dutch  ports, 
A  declaration  of  blockade  is  a  high  act  of  sovereignty,  and  a  com- 
mander of  a  king's  ship  is  not  to  extend  it. 

The  notice  is  also,  I  think,  as  illegal  in  effect  as  In  authority.  It 
cannot  be  said  that  such  a  notice,  though  bad  for  other  ports,  is 
good  for  Amsterdam.  It  takes  from  the  neutral  all  power  of 
election  as  to  what  other  port  of  Holland  he  should  go,  when  he 
found  the  port  of  his  destination  under  blockade.  A  commander 
of  a  ship  must  not  reduce  a  neutral  to  this  kind  of  distress ;  and  I 
am  of  opinion  that  if  the  neutral  had  contravened  the  notice  he 
would  not  have  been  subject  to  condemnation. 
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1799  But  that  he  did  so  rests  only  on  verhal  answers  and  conversation. 

^_!!!l^J__  I  adhere  to  what  I  said  before,  that  an  ohstinate  adherence  to  a 


The  Henbiok  first  intention  would  subieot  a  ship  to  the  penalty,  and  the  owners 
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must  bear  the  consequences  of  the  obstinacy  of  their  master.     But 

I  think  the  conversation  of  this  man  was  not  an  expression  of  final 

intention,  but  that  of  a  man  deliberating  under  difficulties  in  which 

he  was  unfairly  placed.     The  captain  of  the  King's  ship  asked  the 

master  if  he  knew  that  Holland  was  blockaded,  and  he  answered 

"  that  he  did  not."     This  question  agrees  with  the  written  notice, 

and  shows  how  strange  a  misapprehension  the  commander  had 

entertained  of  the  nature  of  the  blockade  which  he  was  employed 

to  form. 

The  master  said,  "  he  could  not  answer  it  to  his  owners  to  go  to 

any  place  but  Holland."     The  commander  does  not  point  out  to 

him  any  ports  of  Holland  to  which  he  might  go,  but  tells  him  he 

might  go  to  Bremen,  Hamburg,  or  England ;  and  adds,  "  as  you 

must  go  to  Holland  you  are  my  prize."     I  think  the  notice  was 

erroneous,  and  besides  not  broken;  and  therefore  I  restore  this 

ship. 

Application  was  made  for  the  claimant's  expenses  but  refused, 
there  being  other  grounds  of  justifiable  seizure,  independent  of  the 
question  of  blockade. 
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[1  C.  Hob.     Blockade— Egress— Cargo  Laden  he/ore  Commencement  of  Blockade— Notice— 
150.]  LiaUlity  of  Owner  for  Act  of  Master. 

A  blockade  is  violated  by  egress  as  weU  as  by  ingress ;  therefore  a 
neutral  vessel  may  only  depart  from  a  blockaded  port  if  her  cargo  has 
been  lond  fide  shipped  before  the  commencement  of  the  blockade. 
Continued  existence  de  facto  of  a  blockade  is  sufficient  notice  to  all 
vessels  within  the  blockaded  port.  The  owner  is  liable  for  the  act  of  his 
master  in  attempting  to  break  a  blockade. 

1799  This  was  a  case  of  a  vessel  taken  coming  out  of   Havre 

^""^  ^^-      August  21,  1798. 

For  the  captors,  the  King's  Advocate  contended  that  it  fell  under 
the  law  which  had  been  laid  down  respecting  a  breach  of  blockade; 
that  blockade  («)  was  broken  by  egress  as  well  as  by  ingress. 
{a)  See  the  Frederick  Molke,  p.  58;  the  Betsey,  p.  147. 
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For  the  claimant,  Lawrence  argued  that  it  was  necessary  to  show  .       1799 


Jan.  17. 


there  had  heen  a  declaration  of  this  blockade ;  or,  if  it  was  only  a 
blockade  de  facto,  that  it  was  permanently  existing ;  for  the  seizure    The  Veotjw 
was  made  by  one  vessel  only,  and  it  did  not  appear  that  the  others 
were  not  at  a  great  distance. 

Sir  W.  Scott. — This  is  a  ship  that  was  taken  sailing  under 
Prussian  colours.  A  claim  has  been  given  for  a  person  of  Embden, 
but  the  evidence  of  property  is  admitted  not  to  be  complete. 

She  appears  to  have  been  a  prize  vessel  taken  by  the  French, 
but  after  that  her  history  is  no  further  detailed,  nor  does  it  appear 
whether  she  had  continued  to  navigate  from  French  ports  or  not. 
All  the  papers  are  silent  on  that  point,  and  there  is  no  bill  of  sale. 
At  all  events,  therefore,  it  is  a  case  which  must  have  gone  to 
further  proof. 

The  cargo  is  claimed  by  the  master,  a  young  man  of  four-and- 
twenty,  under  the  description  of  his  private  adventure ;  but  it  is 
far  beyond  the  ordinary  value  of  claims  of  that  sort.  It  was  paid 
for,  according  to  his  account,  by  bills  drawn  on  the  owner  of  the 
vessel,  and  therefore  it  would  be  natural  to  expect  some  communi- 
cation between  them ;  but  it  appears  they  held  no  such  correspon- 
dence, which  is,  to  be  sure,  a  very  singular  circumstance,  not  very 
credible,  and  one  that  throws  a  strong  degree  of  suspicion  on  his 
title  to  the  cargo.  The  vessel  was  taken  on  the  21st  of  August 
coming  out  of  Havre,  and,  as  a  blockade  existed  at  the  time,  it  is 
argued  that  that  act  subjects  her  to  condemnation. 

Taking  the|_fact  to  be  that  there  was  a  blockade,  and  that  the 
cargo  was  put  on  board  after  the  knowledge  of  the  blockade,  I 
should  have  no  hesitation  in  saying  what  I  have  indeed  before  laid 
down,  that  the  act  of  the  master  of  the  vessel  binds  the  owner  in 
respect  to  the  conduct  of  the  ship  as  much  as  if  it  was  committed 
by  the  owner  himself.  There  are  powers  with  which  the  law 
invests  him,  and  if  he  abuses  his  trust  it  is  a  matter  to  be  settled 
between  him  and  the  person  who  constituted  him  master ;  but  his 
act  of  violation  is,  as  to  the  penal  consequences,  to  be  considered  as 
the  act  of  the  owners  («) . 

Now,  with  respect  to  the  matter  of  blockade,  I  must  observe  that 
a  blockade  is  just  as  much  violated  by  a  vessel  passing  outwards  as 

{a)  See  the  Columbia,  post,  p.  89. 
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1799         inwards.    A  blockade  is  a  sort  of  circumvallation  round  a  place,  by 

■^''"-  ^'^-      wbich  all  foreign  connexion  and  correspondence  is,  as  far  as  buman 

The  Veouw    f orce  can  efEect  it,  to  be  entirely  cut  off.     It  is  intended  to  suspend 

Judith.      ^-^^  entire  commerce  of  that  place,  and  a  neutral  is  no  more  at 

SirW.  Soott.   liberty  to  assist  the  traffic  of  exportation  than  of  importation.    The 

utmost  that  can  be  allowed  to  a,  neutral  vessel  is,  that  having  already 

taken  on  board  a  cargo  before  the  blockade  begins,  she  may  be  at 

liberty  to  retire  with  it.     But  it  must  be  considered  as  a  rule 

which  this  Court  means  to  apply,  that  a  neutral  ship  departing  can 

only  take  away  a  cargo  bond  fide,  purchased  and  delivered,  before  the 

commencement  of  the  blockade ;  if  she  afterwards  takes  on  board  a 

cargo  it  is  a  fraudulent  act  and  a  violation  of  the  blockade. 

It  is  certainly  necessary  that  a  blockade  should  be  intimated  to 
neutral  merchants  in  some  way  or  other.  It  may  be  notified  in  a 
public  and  solemn  manner  by  declaration  to  foreign  governments, 
and  this  mode  would  always  be  most  desirable,  although  it  is  some- 
times omitted  in  practice ;  but  it  may  commence  also  de  facto,  by  a 
blockading  force  giving  notice  on  the  spot  to  those  who  come  from 
a  distance,  and  who  may  therefore  be  ignorant  of  the  fact.  Vessels 
going  in  are,  in  that  case,  entitled  to  a  notice  before  they  can  be 
justly  liable  to  the  consequences  of  breaking  a  blockade.  But  I 
take  it  to  be  quite  otherwise  with  vessels  coming  out  of  the  port 
which  is  the  object  of  blockade ;  there  no  notice  is  necessary 
after  the  blockade  has  existed  de  facto  for  any  length  of  time ; 
the  continued  fact  is  itself  a  sufficient  notice.  It  is  impossible  for 
those  within  to  be  ignorant  of  the  forcible  suspension  of  their  com- 
merce ;  the  notoriety  of  the  thing  supersedes  the  necessity  of  par- 
ticular notice  to  each  ship. 

In  respect  to  this  port,  there  had  been  a  blockade  notoriously 
existing  during  a  great  part  of  the  summer :  a  person  breaking  it 
is  prima  facie  a  delinquent ;  and  the  Court  will  hold  it  to  be 
incumbent  on  those  who  are  seized  in  this  act  to  prove  the  circum- 
stances by  which  they  hope  to  be  exonerated  from  the  delinquency 
imputed  to  them.  Now,  it  being  proved  in  this,  and  in  other 
cases,  that  there  was  a  blockade  existing  at  the  time  of  capture, 
what  is  there  in  this  evidence  to  satisfy  me  that  it  was  not  existing, 
and  notoriously  existing,  when  the  cargo  was  taken  on  board,  and 
at  the  time  when  the  vessel  came  out  ?  The  lading  was  taken  in 
on  the  10th  of  August,  and  the  ship  sailed  on  the  21st  of  August. 
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Was  there  any  reason  to  telieve  the  blockading  force  had  retired        1799 
at  that  time  ?     I  find  the  ordinary  force,  which  is  never  large,      •^'"''  ^'^' 
stationed  round  at  the  time  of  capture  ;  this  vessel  sallies  out,  and    The  Vbouw 

is  immediately  arrested.     I  think,  then,  there  is  proof  of  force        ' 

sufficient  to  blockade  this  port,  and  evidence  to  satisfy  me  that  it  ^"  ^'  ^''°**' 
could  not  he  unknown  to  the  parties  ;  I  will  further  add,  that  the 
case  is,  in  other  respects,  of  a  very  unfavourable  appearance. 

There  is  strong  reason  to  suppose  the  cargo  and  the  vessel  are 
neither  of  them  the  property  of  the  claimants. 

There  are  many  circumstances  that  prevent  the  indulgence  of 
further  proof ;  and^  looking  at  the  whole  of  this  case  together,  I 
think  myself  warranted  to  reject  these  claims. 

The  claim  being  rejected,  the  ship  was  restored  on  salvage  to 
the  former  British  owner. 


THE  COLUMBIA.  [i  c.  Rob. 

154.] 
Blodmde — Notice — Knowledge  of  BlocJeade — Intention  to  hreah  Blockade. 

A  vessel  sailed  from  America  for  Amsterdam  at  a  time  wlien  it  was 
not  known  that  Amsterdam,  was  blockaded.  The  vessel  called  at 
Cuxhaven,  where  the  master  learned  that  Amsterdam  was  blockaded, 
but  he  nevertheless  attempted  to  enter  that  port,  and  in  such  attempt 
the  vessel  was  captured.  Held  that  the  vessel  must  be  condemned,  for 
the  owners  were  boimd  by  the  act  of  their  master,  whose  knowledge  of 
the  blockade  was  su£B.cient.  Absence  of  notice  of  blockade  is  immaterial 
if  knowledge  of  it  is  shown  in  fact.  SaOing  with  the  intention  to  break 
a  blockade  is  an  overt  act  constituting  an  ofience. 

This  was  a  case  of  an  American  vessel  taken  on  a  voyage  from        1799 
Hamburg  to  Amsterdam,  August  20th,  1798.  J<^"-  17 ; 

°  affirmed 

A 

Sir  W.  Scott. — There  is  pretty  clear  proof  of  neutral  property 
in  this  case,  both  of  the  ship  and  cargo ;  but  the  vessel  was  taken 
attempting  to  break  a  blockade. 

It  is  unnecessary  for  me  to  observe  that  there  is  no  rule  of  the 
law  of  nations  more  established  than  this :  that  the  breach  of  a 
blockade  subjects  the  property  so  employed  to  confiscation.  Among 
all  the  contradictory  positions  that  have  been  advanced  on  the  law 
of  nations  this  principle  has  never  been  disputed ;  it  is  to  be'  found 
in  aU  books  of  law  and  in  aU  treaties ;  every  man  knows  it ;  the 
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1799         subjects  of  all  States  know  it,  as  it  is  universally  acknowledged  by 

^''       all  governments  who  possess  any  degree  of  civil  knowledge. 
The  TMs  vessel  came  from  America  (a),  and,  as  it  appears,  with 

'     innocent  intentions  on  the  part  of  the  American  owners  ;  for  it  was 

itW.  ._cott.  ^^^  known  at  that  time  in  America  that  Amsterdam  was  in  a  state 
of  investment ;  and  therefore  there  is  no  proof  immediately  affect- 
ing the  owners.  But  a  person  may  be  penally  affected  by  the 
misconduct  of  his  agents  as  well  as  by  his  own  acts ;  and  if  he 
delegates  general  powers  to  others,  and  they  misuse  their  trust,  his 
remedy  must  be  against  them. 

The  master  was  by  his  instructions  to  go  north  about  to  Cux- 
haven.  This  precaution  is  perhaps  liable  to  some  unfavourable 
interpretation.  The  counsel  for  the  claimant  have  endeavoured  to 
interpret  it  to  their  advantage,  but  at  the  best  it  can  be  but  a 
matter  of  iadifEerence.  When  he  arrived  at  Cuxhaven  he  was  to 
go  immediately  to  Hamburg,  and  to  put  himself  under  the  direc- 
tion of  Messrs.  Boue  and  Company.  They  therefore  were  to  have 
the  entire  dominion  over  this  ship  and  cargo.  It  appears,  however, 
they  corresponded  with  persons  at  Amsterdam,  to  whom  further 
confidential  instruction  had  been  given  by  the  owners  ;  and  these 
orders  are  found  in  a  letter  from  Messrs.  Yos  and  Graves,  of  New 
York,  to  Boue  and  Company,  informing  them  that  the  Columbia 
was  intended  for  Amsterdam,  consigned  to  the  house  of  Crommelin, 
to  whom  Boue  and  Company  are  directed  to  send  the  vessel  on  "  if 
the  winds  should  continue  unsteady,  and  keep  the  English  cruisers 
off  the  Dutch  coast " ;  if  not,  they  were  to  imload  the  cargo  and 
forward  it  by  the  interior  navigation  to  Amsterdam.  Boue  and 
Company  accordingly  direct  the  master  "  to  proceed  to  Amsterdam 
if  the  winds  should  be  such  as  to  keep  the  English  at  a  distance." 
There  is  also  a  letter  from  the  master  to  Bou^  from  Cuxhaven,  in 
which  he  says  "  Amsterdam  is  blockaded." 

We  have  this  fact  then,  that  when  the  master  sailed  from  Amster- 
dam ( ?  Cuxhaven)  the  blockade  was  perfectly  well  known  both  to 
him  and  the  consignees  ;  but  their  design  was  to  seize  the  oppor- 
tunity of  entering  whilst  the  winds  kept  the  blockading  force  at  a 
distance.     Now,  under  these  circumstances,  I  have  no  hesitation  in 

[a)  See  the  Betsey,  post. 
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saying  that  the  blockade  was  broken.     The  blockade  was  to  be        1799 
considered  as  legally  existing,  although  the  winds  did  occasionally      '^'"'    ' ' 


blow  off  the  blockading  squadron.     It  was  an  accidental  change         The 

which  must  take  place  in  every  blockade  ;  but  the  blockade  is  not         

therefore  suspended.     The  contrary  is  laid  down  in  all  books  of    "^     .    00  . 
authority,  and  the  law  considers  an  attempt  to  take  advantage  of 
such  an  accidental  removal  as  an  attempt  to  break  the  blockade 
and  as  a  mere  fraud. 

But  it  has  been  said  that  by  the  American  treaty  there  must  be  a 
previous  warning.  Certainly  where  vessels  sail  without  a  knowledge 
of  the  blockade  a  notice  is  necessary ;  but  if  you  can  affect  them 
with  the  knowledge  of  that  fact  a  warning  then  becomes  an  idle 
ceremony,  of  no  use,  and  therefore  not  to  be  required.  The 
master,  the  consignees,  and  all  persons  intrusted  with  the  manage- 
ment of  the  vessel  appear  to  have  been  sufSoiently  informed  of  this 
blockade,  and  therefore  they  are  not  in  the  situation  which  the 
treaty  supposes. 

It  is  said  also  that  the  vessel  had  not  arrived ;  that  the  offence 
was  not  actually  committed,  but  rested  in  intention  only.  On  this 
point  I  am  clearly  of  opinion  that  the  sailing  with  an  intention  of 
evading  the  blockade  of  the  Texel  was  beginning  to  execute  that 
intention,  and  is  an  overt  act  constituting  the  offence.  From  that 
moment  the  blockade  is  fraudulently  invaded.  I  am,  therefore,  on 
full  conviction,  of  opinion  that  a  breach  of  blockade  has  been  com- 
mitted in  this  case ;  that  the  act  of  the  master  will  affect  the  owner 
to  the  extent  of  the  whole  of  his  property  concerned  in  the  trans- 
action. The  ship  and  cargo  belong  in  this  case  to  the  same  indi- 
viduals, and  therefore  they  must  be  both  involved  in  the  sentence 
of  condemnation. 


THE  VEOUW  HEEMINA.  [i  c.  Eot. 

163.] 
Practice — Further  Proof — Power  of  Court  to  revieiu  Decree. 

Further  proof  is  not  granted  in  cases  appearing  incapable  of  fair 
explanation.  A  petition  for  a  rehearing  on  account  of  the  mistake  of 
the  agent  was  refused. 

This  was  a  case  of  a  ship,  formerly  a  Dutch  vessel,  but  asserted         1799 
to  have  been  transferred  to  a  neutral  merchant.  •^'"'-  ^'^- 
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1799  Sir  W.  Scott. — This  is  a  claim  given  for  a  ship  as  the  property 

•^""^  ^'^-       of  a  person  of  "Weender,  in  East  Friesland.     It  is  admitted  on  the 
The  Vbouw    part  of  the  claimant  to  be  a  case  loaded  with  considerable  difficul- 
ties, and  the  prayer  is  only  that  an  opportunity  may  be  given  for 
explaining  them  by  further  proof. 

The  question  for  me,  therefore,  to  consider  is,  Whether  these 
difBculties  are  of  such  a  nature  as  to  admit  of  a  fair  and  satisfactory 
explanation  ?  because,  if  they  are  not,  if  they  are  out  of  the  reach 
of  any  rational  solution,  further  proof  would  be  no  benefit  to  the 
party  praying  it:  it  would  be  attended  with  much  delay  and 
expense  to  the  captors,  and  I  should  therefore  think  it  my  duty  to 
refuse  it. 

[The  Court,  on  a  consideration  of  the  facts,  decided  that  no 
satisfactory  explanation  could  be  given  on  further  proof,  and 
condemned  the  vessel.] 

February  7th. — Mr.  Fridag,  finding  that  he  had  made  a  mistake 
in  claiming  the  vessel  as  the  sole  property  of  Bracktezende,  when 
his  instructions  represented  it  as  belonging  two-thirds  to  Brackte- 
zende and  the  other  third  to  the  master,  petitioned  the  Court  to 
rehear  this  case. 

Court. — This  is  an  application  to  the  Court,  on  behalf  of  Mr. 
Fridag,  to  rescind  the  conclusion  of  a  cause,  and  rehear  it  on 
another  statement  of  the  claims ;  and  the  suggestion  is  that  Mr. 
Fridag,  as  agent,  had  made  a  mistake  in  claiming  for  one  proprietor 
only,  when  the  papers  and  his  instructions  represented  the  ship  to 
be  the  joint  property  of  Mr.  Bracktezende  and  the  master. 

I  will  not  go  so  far  as  to  lay  it  down  universally  that  it  is  not 
in  the  power  of  the  Court  to  reconsider  its  decrees  on  very  par- 
ticular occasions,  because  I  do  not  think  it  is  necessary  to  discuss 
that  point  at  present :  I  consider  the  application  to  proceed  from 
the  feelings  of  an  honourable  mind,  anxious  to  acknowledge  and 
rectify  its  mistakes,  and  in  that  point  of  view  it  is  highly  credit- 
able to  Mr.  Fridag ;  but  I  think  it  can  have  no  legal  effect.  As  a 
precedent  it  would  be  a  practice  highly  dangerous,  and  the  liberty 
of  reviewing  its  decrees,  if  it  exists,  which  I  do  not  affirm,  is  a  liberty 


THE  VROUW  HERMINA. 


93 


which  the  Court  would  exercise  with  very  great  caution,  because  I        iV99 


Jan.  27. 


foresee  that  were  applications  of  this  sort  to  be  easily  admitted 

they  would  be  very  frequently  made  on  reasons  much  less  sincere    '^^  Vbouw 

than  those  which  are  now  offered  to  the  Court. 

In  this  petition  a  reason  is  assigned  for  the  lateness  of  the  claim, 
"  that  Mr.  Fridag  had  some  scruples  about  the  credit  of  his  em- 
ployer, as  he  had  been  obliged  to  have  recourse  to  law  to  enforce  a 
just  demand  against  him."  With  this  I  have  nothing  to  do,  but 
with  respect  to  the  lateness  of  the  claim  I  will  say,  that  was  only 
spinis  e  pluribus  una — ^it  was  but  one  circumstance  out  of  many 
with  which  the  case  was  oppressed. 

Another  circumstance  which  Mr.  Fridag  wishes  to  explain  is  his 
misstatement  of  the  claim :  he  claimed  the  ship  for  Mr.  Bracktezende 
only,  instead  of  claiming  it  as  the  joint  property  of  Mr.  Brackte- 
zende and  the  master,  "as  he  should  have  done  if  he  had  had 
recourse  to  his  papers." 

I  protest  I  think  the  case  had  as  good  a  chance  on  a  claim  given 
at  random  as  if  it  had  been  made  on  these  papers,  for  it  must  be 
extremely  difficult  to  construct  any  claim  upon  them:  no  two 
agree.  In  one  the  ship  is  represented  as  the  property  of  the 
master,  and  that  document  purports  to  have  been  granted  on  the 
master's  oath ;  but  the  master  denies  that  he  ever  made  such  an 
oath.  In  his  depositions  he  describes  Mr.  Bracktezende  to  be  the 
sole  proprietor,  and  now  Mr.  Bracktezende  states  himself  to  be 
owner  of  two-thirds  only;  so  that  I  cannot  think  but  that  the 
accident  which  has  given  Mr.  Fridag  so  much  concern  might  have 
been  fully  as  beneficial  to  the  claimant  as  if  the  papers  had  been 
scrutinized  with  the  greatest  accuracy ;  there  must  have  been  great 
discordance  under  any  arrangement.  The  cause  has  not,  in  my 
opinion,  sustained  any  injury.  Without  discussing  the  power  of 
reviewing  a  sentence,  I  think  the  reasons  given  do  not  sufficiently 
sustain  the  application,  and  therefore  I  reject  it. 
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[1  c  Eob.  THE  NEPTUNUS  [No.  1]. 

170.] 

Blockade — Notification — Continuance — Egress. 

"When  a  blockade  is  accompanied  Ly  a  notification  thereof  to  neutrals, 
it  must  be  presumed  to  be  in  force  till  the  notification  is  revoked. 

1799  This  was  a  case  of  a  ship  taken  coming  out  of  the  Texel,  Sep- 

•^'"'-  ^^-      tember  7th,  1798. 

SiK  W.  Scott. — This  case  comes  on  now  upon  the  ship  only. 

In  the  a£Bdavit  annexed  to  the  claim  it  is  said  there  is  an  authority 
given  to  claim  the  cargo,  and  that  there  are  some  facts  which  may 
take  that  part  of  the  case  out  of  the  law  which  has  heen  laid  down 
respecting  a  breach  of  blockade.  I  shall  therefore  reserve  that  till 
a  future  day,  saying  at  present  only  that  I  shall  expect  the  claim 
to  be  very  special,  and  the  proof  to  be  very  satisfactory  as  to  the 
time  when  the  transaction  took  place. 

There  are  two  questions  respecting  the  ship :  a  question  of 
property,  and  a  question  arising  on  a  breach  of  blockade. 
Now,  as  the  Court  has  frequently  decided  that  neutral  vessels 
breaking  a  blockade  are  liable  to  confiscation,  if  I  am  satisfied 
that  the  ship  has  been  guilty  of  that  offence  it  may  be  unnecessary 
to  enter  into  the  former  question,  or  to  inquire  whether  the 
property  belongs  to  the  claimant  or  to  those  Dutch  merchants, 
Messrs.  De  Sylva,  who  have,  in  a  letter  found  on  board,  certainly 
expressed  themselves  very  much  with  the  anxiety  and  the  authority 
of  owners. 

The  capture  was  made  on  the  7th  of  September,  off  the  Vlie 
passage,  by  two  English  armed  ships,  about  seven  miles  from  the 
Dutch  coast.  The  Court  has  before  laid  down  the  rule  that  a 
blockade  is  broken  as  much  by  coming  out  with  a  cargo  as  by  going 
in(i5!),  and  the  only  exception  which  the  Court  has  noticed  in 
laying  down  this  rule  is  that  of  a  cargo  shipped  or  delivered  to  the 
master,  for  the  use  of  his  owner,  before  the  commencement  of  the 
blockade. 

There  are  two  sorts  of  blockade,  one  by  the  simple  fact  only,  the 
other  by  a  notification  accompanied  with  the  fact.     In  the  former 

(a)  The  Frederick  Molke,  ante,  p.  58. 


TONUS  (No.  1). 

Sir  "W.  Soott. 
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case,  when  the  fact  ceases  (otherwise  than  by  accident  or  the  1799 
shifting  of  the  wind)  there  is  immediately  an  end  of  the  hlockade  ;  '^'"'-  ^^- 
but  where  the  fact  is- accompanied  by  a  public  notification  from  the  The  Nep- 
gOTernment  of  a  belligerent  country  to  neutral  governments,  I 
apprehend,  prima  facie,  the  blockade  must  be  supposed  to  exist  till 
it  has  been  publicly  repealed.  It  is  the  duty  undoubtedly  of  a 
belligerent  country,  which  has  made  the  notification  of  blockade,  to 
notify  in  the  same  way,  and  immediately,  the  discontinuance  of  it. 
To  suffer  the  fact  to  cease,  and  to  apply  the  notification  again  at  a 
distant  time,  would  be  a  fraud  on  neutral  nations,  and  a  conduct 
which  we  are  not  to  suppose  any  country  would  pursue.  I  do  not 
say  that  a  blockade  of  this  sort  may  not  in  any  possible  case  expire 
de  facto,  but  I  say  such  a  conduct  is  not  hastily  to  be  presumed 
against  any  nation ;  and,  therefore,  till  such  a  case  is  clearly  made 
out,  I  shall  hold  that  a  blockade  by  notification  is,  prima  facie,  to  be 
presumed  to  continue  till  the  notification  is  revoked. 

The  notification  of  the  blockade  of  this  port  was  made  on  the 
11th  of  June,  1798.  The  ship  was  in  the  Texel  at  the  time,  the 
owner  was  at  Embden,  and  the  blockade  must  have  been  perfectly 
well  known  there  by  the  latter  end  of  the  month.  Her  duty  was 
to  have  retired ;  but  it  is  said  the  cargo  was  Portuguese  property, 
and  purchased  before  the  notification.  Perhaps  it  might  be  so,  but 
there  could  be  no  obligation  on  this  Prussian  vessel  to  take  it 
away.  Instead  of  pursuing  the  prudent  conduct  of  withdrawing 
just  after  the  blockade  began,  in  the  months  of  July  and  August, 
this  ship  is  employed  in  taking  a  cargo  on  board. 

That  it  should  be  done  with  an  intention  of  continuing  there 
tUl  the  blockade  ceased  is  not  probable.  The  presumption  is 
that  it  must  have  been  done  with  a  fraudulent  design  of  slipping 
out  if  any  accident  should  afford  an  opportunity  of  escaping.  In 
the  month  of  September  she  sails,  and  is  immediately  stopped  by 
these  two  armed  vessels.  But  it  is  said  there  was  no  blockade  de 
facto,  and  that  this  small  number  of  vessels  only  is  a  proof  that 
there  was  no  efficient  actual  blockade.  I  am  quite  of  a  contrary 
opinion,  for  surely  it  is  not  necessary  that  the  whole  blockading 
force  should  lie  in  the  same  tier,  nor  is  it  material  that  a  vessel  had 
escaped  the  rest.  These  ships  were  in  the  exterior  line,  as  I  under- 
stand it;  and  if  there  had  been  only  these  I  should  have  held  them 
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1799         to  he  quite  sufficient.     It  is  unnecessary  for  me  to  consider,  how- 
■^'"'-  ^'^-       ever,  whether  the  blockade  was  continued  hy  these  ships  or  not,  as 
The  Nep-     the  presumption  being  raised  by  the  notification,  it  rests  on  the 
other  side  to  prove  the  contrary. 


TUIJUS(No.  1) 

Sir  W.  Scott. 


[1  c.  Rob.  THE  MENTOR. 

175.] 

Enemy  Ship— Liability  of  Belligerent  Officers. 

The  owner  of  a  ship  alleged  to  Lave  been  wrongfully  destroyed  is 
only  entitled  to  proceed  against  tlie  officer  immediately  responsible  {a). 

1799  This  was  a  case  of  an  American  ship  destroyed  by  his  Majesty's 

•^'^^'  ^"  ships  the  Centurion  and  Vulture  (part  of  Admiral  Digby's  squadron), 
cruising  off  the  Delaware  in  the  year  1783,  after  the  cessation  of 
hostilities,  but  before  that  fact  had  come  to  the  knowledge  of  either 
of  the  parties.  [The  facts  of  the  case  are  stated  in  the  judgment, 
p.  98.] 

Sir  W.  Scott. — In  this  case,  which  comes  before  me  for  judg- 
ment, the  loss  which  the  claimant  has  sustained  is  extremely  to  be 
lamented ;  but  it  has  been  well  observed  by  the  counsel  that  it 
must  be  on  legal  grounds  only  that  I  can  give  him  redress  ;  and  if 
there  are  legal  grounds  that  impose  upon  the  Court  an  incapacity 
of  affording  redress,  I  may  lament  it,  but  I  cannot  give  relief  upon 
mere  grounds  of  humanity  ;  humanity  is  only  the  second  virtue  of 
Courts ;  justice  is  unquestionably  the  first :  and  justice  would  be 
grossly  violated  by  providing  a  relief  for  one  innocent  man  at  the 
expense  of  another,  who  is  not  legally  subject  thereto. 

The  case,  I  have  said,  is  an  unfortunate  one.  It  is  Hkewise  a 
case  extremely  peculiar  in  its  circumstances ;  and  the  first  pecu- 
liarity I  shall  notice  is  the  commencement  of  such  a  suit  at  the 
distance  of  near  seventeen  years  from  the  transaction. 

It  is  not  withiu  my  recollection  that  a  case  of  such  antiquity  has 
ever  been  suffered  to  originate  in  the  Court ;  I  do  not  say  that 
the-  statute  of  limitations  extends  to  prize  causes ;  it  certainly  does 
not ;  but  every  man  must  see  that  the  equity  of  the  principle  of 

(o)  See  tbe  Ostsfe,  Vol.  II.  p.  432. 
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that  statute  in  some  degree  reaches  the  proceedings  of  this  Court ;        1799 
and  that  it  is  extremely  fit  that  there  should  be  some  rule  of  limita-       ^''^-  ^- 


tion  provided  by  the  discretion  of  the  Court,  attending  only  to  the  The  Mentoe. 
nature  and  form  of  the  process  conducted  here,  by  which  captors  sirW.  Soott. 
or  other  persons  should  be  protected  against  antiquated  complaints. 
And  if  there  is  any  ease  of  remote  antiquity  which  ought  not  to  be 
entertained,  undoubtedly  that  would  be  one  in  which  it  clearly 
appeared  that  the  party  complaining  had  been  fully  apprised  of 
the  nature  of  his  injury  and  of  the  mode  of  redress  which  he  ought 
to  have  pursued. 

That  brings  me  to  the  second  peculiarity  in  this  case,  which  is, 
that  there  was  a  suit  in  this  very  Court  upon  this  very  subject  ten 
years  ago,  not  indeed  against  the  same  party,  but  instituted  by  the 
same  party  who  now  complains,  and  who  was  as  perfectly  in 
possession  of  all  the  facts  of  his  case  at  that  time  as  he  is  at  this 
present  moment. 

The  third  peculiarity,  I  must  notice,  is  an  entire  novelty  in  a 
prize  cause,  viz.,  that  it  is  a  proceeding  for  calling  to  adjudication, 
not  the  immediate  alleged  wrongdoer,  but  a  person  who  was  neither 
present  at  nor  cognisant  of  the  transaction ;  and  who  is  to  be 
affected  in  responsibility  merely  on  this  ground,  that  the  person 
alleged  to  have  done  the  injury  was  acting  under  his  general 
authority ;  for  as  to  particular  orders  applying  to  this  transaction 
it  is  not  pretended  that  any  were  given  or  could  be  given ;  he  was 
only  the  admiral  on  the  general  station,  and  the  ships  which  com- 
mitted the  alleged  outrage  were  under  his  general  command,  but 
at  a  great  distance  from  him. 

Now,  really  it  appears  to  me  that  it  is  the  very  first  time  that 
the  attempt  has  been  made  in  a  prize  cause  to  pass  over  the  person 
from  whom  the  alleged  iajury  has  been  received,  and  to  fix  it  on 
another  person  on  the  ground  of  a  remote  and  consequential 
responsibility ;  and  I  call  upon  the  experience  of  persons  attending 
in  this  Court  to  state  whether  there  is  an  instance  of  that  kind  to 
be  found  in  the  annals  of  the  Court. 

The  actual  wrongdoer  is  the  man  to  answer  in  judgment ;  to 
him  responsibility  is  attached  in  this  Court.  He  may  have  other 
persons  responsible  over  to  him,  and  that  responsibility  may  be 
enforced;  as,  for  instance,  if  a  captain  made  a  wrong  seizure, 

K.  H 
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1799         under  the  express  orders  of  an  admiral,  that  admiral  may  he  made 

-^^^-  ^-       answerahle  in  the  damages  occasioned  to  the  captain  by  that  im- 

The  Mentob.  proper  act.     But  it  is  the  constant  practice  of  this  Court  to  have 

Sir  wTscott.   the  actual  wrongdoer  the  party  before  the  Court,  and  every  man 

must  see  the  propriety  of  that  practice ;  because  if  the  Court  was 

once  to  open  the  door  to  complaints  founded  on  a  remote  and 

consequential  responsibility,  where  is  it  to  stop  ?  If  a  monition  is 

to  go  against  the  admiral  for  not  issuing  his  revocatory  orders, 

a  monition  might  in  like  manner  go  against  the  Lords  of  the 

Admiralty  for  a  similar  neglect,  or  against  the  Secretary  of  State 

for  not  issuing  similar  directions  to  the  Lords  of  the  Admiralty ; 

and  these  persons  might  be  made  parties  in  a  prize  cause,  and 

called  upon  to  proceed  to  adjudication. 

If  the  legal  responsibility  is  to  be  shifted  from  the  actual  captor, 
to  whom  is  the  claimant  to  look  ?  Where  is  he  to  find  the  respon- 
sibility in  the  chain  of  persons  who  may  be  somehow  or  other 
involved  in  the  different  stages  of  the  transaction  ?  Where  is  he  to 
find  his  wrongdoer,  if  you  once  take  off  that  character  from  the 
person  who  immediately  commits  the  injury?  Where  is  he  to 
resort  if  you  take  from  him  that  easy  and  direct  resort  with  which, 
in  the  present  understanding  of  the  law,  he  is  provided?  I  am  most 
clearly,  on  this  ground,  of  opinion  that  Admiral  Digby  alone  cannot 
be  compelled  to  proceed  to  adjudication  under  this  monition. 

The  circumstances  of  the  case,  as  far  as  it  is  necessary  to  state 
them,  are  these :  The  ship,  being  American  property,  was  on  a 
voyage  from  the  Havannah  to  Philadelphia ;  off  the  Delaware  she 
was  pursued  by  his  Majesty's  ships  the  Centurion  and  the  Vulture, 
then  cruising  off  that  river,  under  the  command  of  the  admiral 
on  that  station.  Admiral  Digby.  All  parties  were  in  complete 
ignorance  of  the  cessation  of  hostilities ;  not  only  the  persons  on 
board  the  King's  ships,  but  the  Americans,  as  well  those  on  the 
shore  as  those  on  board  the  vessel.  In  the  pursuit  shots  were  fired 
on  both  sides,  and  it  is  alleged  on  the  part  of  the  British  that  the 
ship  was  set  on  fire  by  her  own  crew,  who  took  to  the  shore. 

Now,  I  incline  to  assent  to  Dr.  La-m-ence's  position,  that  if  an  act 
of  mischief  was  done  by  the  King's  ofiicers,  though  through  ignor- 
ance, in  a  place  where  no  act  of  hostility  ought  to  have  been 
exercised,  it  does  not  necessarily  follow  that  mere  ignorance  of 
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that  fact  would  protect  tlie  officers  from  eivil  responsibility.     If  by        1799 
articles  a  place  or  district  was  put  under  the  King's  peace,  and  an 
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act  of  hostility  was  afterwards  committed  therein,  the  injured  The  Mentoe. 
party  might  have  a  right  to  resort  to  a  Court  of  Prize,  to  show  Sir  W.  Soott. 
that  he  had  been  injured  by  this  breach  of  the  peace,  and  was 
entitled  to  compensation ;  and  if  the  officer  acted  through  ignorance 
his  own  government  must  protect  him,  for  it  is  the  duty  of  govern- 
ment, if  they  put  a  certain  district  within  the  King's  peace,  to  take 
care  that  due  notice  shall  be  given  to  those  persons  by  whose 
conduct  that  peace  is  to  be  maintained ;  and  if  no  such  notice  has 
been  given,  nor  due  diligence  used  to  give  it,  and  a  breach  of  the 
peace  is  committed  through  the  ignorance  of  those  persons,  they 
are  to  be  borne  harmless  at  the  expense  of  that  government  whose 
duty  it  was  to  have  given  that  notice. 

I  am  therefore  inclined  to  think  that  the  determination  of  the 
Judge  in  the  former  case  did  not  turn  upon  the  mere  circumstance 
of  ignorance  on  the  part  of  the  King's  ships,  but  that,  looking  at 
all  the  circumstances  under  which  the  event  took  place,  and  con- 
sidering their  just  and  legal  effect,  he  was  of  opinion  upon  the 
whole  result  that  the  protest  on  the  part  of  the  captors  was  well 
sustained.  If  that  opinion  of  the  judge  was  erroneous  an  appeal 
ought  to  have  been  prosecuted.  No  appeal  was  prosecuted,  though 
such  a  purpose  was  formally  declared  and  a  protocol  entered,  but  no 
further  proceedings  were  pursued  thereon. 

Mr.  Wilson  states  in  his  affidavit  "  that  distress  of  fortune  pre- 
vented him  from  proceeding  further."  I  have  to  lament  that,  as 
well  as  many  other  circumstances  that  accompany  the  case,  but 
Courts  of  Justice  must  pursue  the  legal  modes ;  they  cannot  bend 
to  the  private  distresses  of  individuals.  If  an  appeal  is  not  prose- 
cuted the  conclusion  of  law  is  that  the  party  acquiesces  in  the 
decision. 

Now,  what  did  the  judge  determine  ?  He  determined  this  : 
that  the  act  of  destruction  which  took  place  took  place  under  such 
circumstances  that  the  captor  was  not  compellable  to  proceed  to 
adjudication  upon  it.  And  shaU  I,  at  the  distance  of  ten  years 
after  he  has  determined  that  the  actual  captors  were  subject  to  no 
responsibihty  at  all,  determine  that  Admiral  Digby,  a  person  totally 
ignorant  of  the  whole  transaction,  at  the  distance  of  thirty  leagues 

h2 
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1799         from  the  place  where  it  passed,  and  utterly  unprovided  with  all  the 
means  of  defence  which  either  a  knowledge  of   the  fact  or  the 


The  Mentoe.  possession  of  evidence  can  supply,  is  liable  after  a  lapse  of  seventeen 
Sir  W.  Scott,  years  to  he  called  upon  to  proceed  to  adjudication,  or,  in  other 
words,  to  justify  the  destruction  of  this  vessel,  or,  failing  therein, 
to  be  answerable  in  damages  ?  Surely  such  a  determination  could 
be  founded  on  nothing  but  a  determined  opposition  to  every  prin- 
ciple of  law  and  justice  by  which  the  proceedings  of  this  Court 
have  been  directed  ever  since  it  bore  the  shape  of  an  established 
Court  of  Justice. 

Having  said  this,  I  shall  decline  to  enter  minutely  into  the  cir- 
cumstances of  the  case,  which  have  been  rather  alluded  to  than 
particularly  discussed  by  the  counsel.  I  feel  for  the  misfortunes  of 
the  claimant ;  he  has  applied  to  this  Court,  and  he  was  judicially 
informed  ten  years  ago  that  the  loss  he  has  sustained  was  not  of 
that  nature  which  would  entitle  him  to  support  an  action  for 
damages  against  the  persons  whom  he  considered  as  the  immediate 
wrongdoers ;  still  less  can  he  be  entitled  to  support  it  against  the 
person  who  is  the  object  of  the  present  suit ;  and  I  therefore,  with 
the  fullest  conviction  of  mind,  discharge  Admiral  Digby  from  the 
efEect  of  the  present  monition. 


[1  c.  Rob.  THE  JONGE  MAEGAEETHA. 

189.] 

Contraband — -Condemnation — Articles    ancipifis    usus  —  Provisions  —  Cheese — 

Release  of  Ship. 

The  final  use  of  an  article  ancipitis  us&s  is  to  be  deduced  from  its 
destination.  A  cargo  of  cheeses,  not  the  product  of  the  country  from 
which  they  were  exported,  and  destined  for  a  port  of  naval  equipment, 
Held  to  be  contraband.  In  extenuating  circumstances  the  ship  was  not 
confiscated  with  the  cargo. 

1799  This  was  a  case  of  a  Papenberg  ship  taken  on  a  voyage  from 

^^^-  ^-       Amsterdam  to  Brest,  with  a  cargo  of  cheese. 

For  the  captors,  the  King's  Advocate. 
For  the  claimant,  Arnold  and  Stoabey. 

SiE  W.  Scott. — There  is  little  reason  to  doubt  the  property  in 
this  case,  and  therefore,  passing  over  the  observations  which  have 
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been  made  on  that  part  of  the  subject,  I  shall  confine  inyself  to  the        1799 
single  question  :  Is  this  a  legal  transaction  in  a  neutral,  being  the        ^^^-  ^- 
transaction  of    a  Papenberg  ship  carrying  Dutch  cheeses   from    the  JoNas 
Amsterdam  to  Brest  or  Morlaix  (it  is  said),  but  certainly  to  Brest  ?  ^^^^^s^- 
or,  as  it  may  be  otherwise  described,  the  transaction  of  a  neutral  ^"^  ^-  Scott. 
carrying  a  cargo  of  provisions  not  the  product  and  manufaotm-e  of 
his  own  country,  but  of  the  enemy's  ally  in  the  war — of  provisions 
which  are  a  capital  ship's  store — and  to  the  great  port  of  the  naval 
equipment  of  the  enemy  ? 

If  I  adverted  to  the  state  of  Brest  at  this  time,  it  might  be  no 
unfair  addition  to  the  terms  of  the  description  if  I  noticed,  what 
was  notorious  to  all  Europe  at  this  time,  that  there  was  in  that 
port  a  considerable  French  fleet  in  a  state  of  preparation  for  sally- 
ing forth  on  a  hostile  expedition,  its  motions  at  that  time  watched 
with  great  anxiety  by  a  British  fleet  which  lay  off  the  harbour  for 
the  purpose  of  defeating  its  designs.  Is  the  carriage  of  such  a 
supply,  to  such  a  place,  and  on  such  an  occasion,  a  traffic  so  purely 
neutral  as  to  subject  the  neutral  trader  to  no  inconvenience  ? 

If  it  could  be  laid  down  as  a  general  position,  in  the  manner  in 
which  it  has  been  argued,  that  cheese  being  a  provision  is  univer- 
sally contraband,  the  question  would  be  readily  answered ;  but  the 
Court  lays  down  no  such  position.  The  catalogue  of  contraband 
has  varied  very  much,  and  sometimes  in  such  a  manner  as  to  make 
it  very  difficult  to  assign  the  reason  of  the  variations,  owing  to 
particular  circumstances,  the  history  of  which  has  not  accompanied 
the  history  of  the  decisions.  In  1673,  when  many  unwarrantable 
rules  were  laid  down  by  public  authority  respecting  contraband, 
it  was  expressly  asserted  by  Sir  E.  Wiseman,  the  then  King's 
Advocate,  upon  a  formal  reference  made  to  him,  that  by  the  prac- 
tice of  the  English  Admii-alty,  corn,  wine,  and  oil  were  liable  to  be 
deemed  contraband.  "  I  do  agree,"  says  he,  reprobating  the  regu- 
lations that  had  been  published,  and  observing  that  rules  are  not 
to  be  so  hardly  laid  down  as  to  press  upon  neutrals,  "  that  corn, 
wine,  and  oH  will  be  deemed  contraband." 

These  articles  of  provisions,  then,  were  at  that  time  confiscable, 
according  to  the  judgment  of  a  person  of  great  knowledge  and 
experience  in  the  practice  of  this  Court.  In  much  later  times  many 
other  sorts  of  provisions  have  been  condemned  as  contraband.    In 
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1799         1747,  in  the  Jonge  Andreas,  butter,  going  to  Eochelle,  was  con- 

■^^^-  ^-       damned ;  how  it  happened  that  cheese  at  the  same  time  was  more 

The  Jongb    favourably  considered,  according  to  the  case  cited  by  Dr.  Swabey, 

■  I  don't  exactly  know.     The  distinction  appears  nice ;  in  all  proba- 

Sii  W.  Soott.  ijiiity  the  cheeses  were  not  of  the  species  which  is  intended  for 
ship's  use.  Salted  cod  and  salmon  were  condemned  in  the  Jonge 
Frederick,  going  to  Eochelle,  in  the  same  year.  In  1748,  in  the 
Joannes,  rice  and  salted  herrings  were  condemned  as  contraband. 
These  instances  show  that  articles  of  human  food  have  been  so 
considered,  at  least  where  it  was  probable  that  they  were  intended 
for  naval  or  military  use. 

I  am  aware  of  the  favourable  positions  laid  down  upon  this 
matter  by  Wolfius  and  Vattel,  and  other  writers  of  the  Continent, 
although  Vattel  expressly  admits  that  provisions  may,  under 
circumstances,  be  treated  as  contraband.  And  I  take  the  modern 
established  rule  to  be  this,  that  generally  they  are  not  contraband, 
but  may  become  so  under  circumstances  arising  out  of  the  parti- 
cular situation  of  the  war  or  the  condition  of  the  parties  engaged 
in  it.  The  Court  must  therefore  look  to  the  circumstances  under 
which  this  supply  was  sent. 

Among  the  circumstances  which  tend  to  preserve  provisions  from 
being  liable  to  be  treated  as  contraband  one  is,  that  they  are  of  the 
growth  of  the  country  which  exports  them.  In  the  present  case 
they  are  the  product  of  another  country,  and  that  a  hostile  country; 
and  the  claimant  has  not  only  gone  out  of  his  way  for  the  supply 
of  the  enemy,  but  he  has  assisted  the  enemy's  ally  in  the  war  by 
taking  off  his  surplus  commodities. 

Another  circumstance  to  which  some  indulgence,  by  the  practice 
of  nations,  is  shown  is  when  the  articles  are  in  their  native  and 
unmanufactured  state.  Thus  iron  is  treated  with  indulgence, 
though  anchors  and  other  instruments  fabricated  out  of  it  are 
directly  contraband.  Hemp  is  more  favourably  considered  than 
cordage ;  and  wheat  is  not  considered  as  so  noxious  a  commodity 
as  any  of  the  final  preparations  of  it  for  human  use.  In  the  present 
case  the  article  falls  under  this  unfavourable  consideration,  being  a 
manufacture  prepared  for  immediate  use. 

But  the  most  important  distinction  is  whether  the  articles  were 
intended  for  the  ordinary  use  of  life  or  even  for  mercantile  ships' 
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use,  or  whethey  they  were  going  with  a  highly  probahle  destination        1799 
to  military  use.     Of  the  matter  of  fact  on  which  the  distinction  is       -^'^^-  ^- 
to  be  applied,  the  nature  and  quality  of  the  port  to  which  the  ,J'he  Jonse 

articles  were  going  is  not  an  irrational  test.      If  the  port  is  a        

general  commercial  port  it  shall  he  understood  that  the  articles  "^  '  °°**' 
were  going  for  civil  use,  although  occasionally  a  frigate  or  other 
ships  of  war  may  he  constructed  in  that  port.  Contra,  if  the  great 
predominant  character  of  a  port  he  that  of  a  port  of  naval  military 
equipment,  it  shall  be  intended  that  the  articles  were  going  for 
military  use,  although  merchant  ships  resort  to  the  same  place,  and 
although  it  is  possible  that  the  articles  might  have  been  applied  to 
civil  consumption ;  for  it  being  impossible  to  ascertain  the  final  use 
of  an  article  ancipitis  usus,  it  is  not  an  injurious  rule  which  deduces 
both  ways  the  final  use  from  the  immediate  destination ;  and  the 
presumption  of  a  hostile  use,  founded  on  its  destination  to  a 
military  port,  is  very  much  inflamed  if  at  the  time  when  the 
articles  were  going  a  considerable  armament  was  notoriously  pre- 
paring, to  which  a  supply  of  those  articles  would  be  eminently 
useful. 

In  the  case  of  the  Eendraght,  cited  for  the  claimant,  the  destina- 
tion was  to  Botdeaus,  and  though  smaller  vessels  of  war  may  be 
occasionally  built  and  fitted  out  there,  it  is  by  no  means  a  port  of 
naval  military  equipment  in  its  principal  occupation  (a)  in  the  same 
manner  as  Brest  is  universally  known  to  be. 

The  Court,  however,  was  unwilling,  in  the  present  case,  to  con- 
clude the  claimant  on  the  mere  poiat  of  destination,  it  being 
alleged  that  the  cheeses  were  not  fit  for  naval  use,  but  were  merely 
luxuries  for  the  use  of  domestic  tables.  It  therefore  permitted 
both  parties  to  exhibit  affidavits  as  to  their  nature  and  quality. 
The  claimant  has  exhibited  none;  but  here  are  authentic  certifi- 
cates from  persons  of  integrity  and  knowledge,  that  they  are 
exactly  such  cheeses  as  are  used  in  British  ships  when  foreign 
cheeses  are  used  at  all,  and  that  they  are  exclusively  used  in 
French  ships  of  war. 

Attending  to  all  these  circumstances,  I  think  myself  warranted 

(a)  Agreeably  to  this  distinction  chant  of  Altona,  were  restored  on 
Dutch,  cheeses  going  from  Amsterdam  further  proof .  IhB  Welvaart  Kweet, 
to  Bordeaux,  on  account  of  a  mer-      Aug.  27th,  1799. 
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1799         to  pronounce  these  cheeses  to  he  contrahand,  and  condemn  them  as 
" '   '        such.     As,  however,  the  party  has  acted  without  dissimulation  in 


The  Jonoe     the  case,  and  may  have  been  misled  by  an  inattention  to  circum- 

'  stances,  to  which  in  strictness  he  ought  to  have  adverted,  as  well  as 

SirW.  Soott.  ^y  something  like  an  irregular  indulgence  on  which  he  has  relied, 
I  shall  content  myself  with  pronouncing  the  cargo  to  be  contra- 
band without  enforcing  the  usual  penalty  of  the  confiscation  of  the 
ship  belonging  to  the  same  proprietor. 


[1  c.  Eob.  THE  HOOP. 

196.] 

Trade   with   Enemy — British    Merchants — Exceptional    Circumstances — Con- 
demnation. 

Trading  witli  tlie  public  enemy  is  interdicted,  and  Bubjects  the  pro- 
perty of  a  person  so  trading  to  condemnation,  unless  it  is  done  mth  tbe 
permission  of  the  sovereign. 

Britisl.  merciants  shipped  a  cargo  of  goods  on  a  neutral  vessel  bound 
from  Holland  for  Great  Britain,  having  previously  asked  the  Commis- 
sioners of  Customs  at  Glasgow  whether  a  licence  to  trade  was  necessary, 
and  having  been  told  that  it  was  not.  Held,  that  though  the  owners  of 
the  cargo  had  acted  lond  fide,  such  cargo  must  be  condemned. 

The  course  of  judicial  decisions  considered. 

1799  This  was  a  case  of  a  claim  of  several  British  merchants  for  goods 

; — '. —  purchased  on  their  account  in  Holland,  and  shipped  on  board  a 

neutral  vessel. 

The  affidavit  annexed  to  the  claim  set  forth  that  Mr.  Malcolm, 
of  Glasgow,  and  several  other  merchants  of  ^orth  Britain  had,  long 
prior  to  hostilities,  been  used  to  trade  extensively  with  Holland  in 
the  importation  of  various  articles  of  the  produce  of  Holland, 
which  were  particularly  wanted  for  the  use  of  Glasgow,  and  essen- 
tially necessary  to  the  agriculture  and  manufacture  of  that  part  of 
the  kingdom  ;  that,  after  the  irruption  of  the  French  into  Holland, 
they  had  constantly  applied  for  and  obtained  special  orders  of  his 
Majesty  in  council,  permitting  them  to  continue  that  trade ;  that 
after  the  passing  of  the  Acts  of  Parliament  (35  Geo.  3,  c.  15,  s.  80 ; 
36  Geo.  3,  c.  76 ;  37  Geo.  3,  c.  12)  confirming  and  continuing  the 
orders  of  council  of  the  16th  and  21st  of  January,  it  was  appre- 
hended in  that  part  of  Great  Britain  that  by  these  Acts  the  impor- 
tation of  such  goods  was  made  legal :  but  for  the  greater  security 
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they  still  made  application  to  the  Commissioners  of  Customs  at        1799 
Glasgow  to  know  what  they  considered  to  be  the  interpretation  of      -^^^'  ^^' 
the  said  Acts,  and  whether  his  Majesty's  licence  was  stiU  neces-    The  Hoop. 
sary ;  and  that  in  answer  to  such  application  the  merchants  were 
informed,  under  the  opinion  of  the  law  advisers  of  the  said  Com- 
missioners, that  no  such  orders  of  council  were  necessary,  and  that 
all  goods  brought  from  the  United  Provinces  would  in  future  be 
entered  without  them ;  and  that  in  consequence  of  such  informa- 
tion they  had   caused  the   goods  in  question  to  be  shipped  at 
Eotterdam  for  their  account,  ostensibly  documented  for  Eergen  to 
avoid  the  enemy's  cruisers. 

SiE,  W.  Scott. — This  is  the  case  of  a  ship  laden  with  flax, 
madder,  geneva,  and  cheese,  and  bound  from  Rotterdam  ostensibly 
to  Bergen  ;  but  she  was  in  truth  coming  to  a  British  port,  and  took 
a  destination  to  Bergen  to  deceive  French  cruisers,  and,  as  the 
claim  discloses  (of  which  I  see  no  reason  to  doubt  the  truth),  the 
goods  were  to  be  imported  on  account  of  British  merchants,  being 
most  of  them  articles  of  considerable  use  in  the  manufactures  and 
commerce  of  this  country,  and  being  brought  under  an  assurance 
from  the  Commissioners  of  the  Customs  in  Scotland  that  they 
might  be  lawfully  imported  without  any  licence  by  virtue  of  the 
statute  36  Greo.  3,  c.  15,  s.  80. 

It  is  said  that  these  circumstances  compose  a  case  entitled  to 
great  indulgence,  and  I  do  not  deny  it.  But  if  there  is  a  rule  of 
law  on  the  subject  binding  the  Court  I  must  follow  where  that 
rule  leads  me,  though  it  leads  to  consequences  which  I  may 
privately  regret  when  I  look  to  the  particular  intentions  of  the 
parties. 

In  my  opinion  there  exists  such  a  general  rule  in  the  maritime 
jurisprudence  of  this  country,  by  which  aU  trading  with  the  public 
enemy,  unless  with  the  permission  of  the  sovereign,  is  interdicted. 
It  is  not  a  principle  peculiar  to  the  maritime  law  of  this  country  ; 
it  is  laid  down  by  Bynkershoek  as  an  universal  principle  of  law — 
Ex  nafurd  belli  commercia  inter  hostes  cessare  non  est  duhitandum. 
Qiiamvis  nulla  specialis  sit  commerciorum  prohihitio,  ipso  tamen  jure 
belli  commercia  esse  vetita,  ipsce  indictiones  bellorum  satis  declarant, 
&c.    He  proceeds  to  observe  that  the  interests  of  trade,  and  the 
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"  •     •       overpowered  this  rule  that  different  species  of  traffic  have  been 


The  Hoop,  permitted,  prout  e  re  sua,  suMitorumque  suorum  esse  censent  prin- 
SirW.  Scott,  cipes  (a).  But  it  is  in  all  cases  the  act  and  permission  of  the 
sovereign.  Wherever  that  is  permitted  it  is  a  suspension  of  the 
state  of  war  quoad  Jioc.  It  is,  as  he  expresses  it,  po'o  parte  sic  Icllum, 
pro  parte  pax  inter  suhditos  utriusque  principis.  It  appeal's  from 
these  passages  to  have  been  the  law  of  Holland.  Valin,  1.  iii., 
tit.  6,  art.  3,  states  it  to  have  been  the  law  of  France,  whether  the 
trade  was  attempted  to  be  carried  on  in  national  or  in  neutral 
vessels ;  it  will  appear  from  a  case  which  I  shall  have  occasion  to 
mention  (the  Fortuna)  to  have  been  the  law  of  Spain ;  and  it  may, 
I  think,  without  rashness  be  affirmed  to  have  been  a  general 
principle  of  law  in  most  of  the  countries  of  Europe. 

By  the  law  and  constitution  of  this  country  the  sovereign  alone 
has  the  power  of  declaring  war  and  peace.  He  alone,  therefore, 
who  has  the  power  of  entirely  removing  the  state  of  war,  has  the 
power  of  removing  it  in  part,  by  permitting,  where  he  sees  proper, 
that  commercial  intercourse  which  is  a  partial  suspension  of  the 
war.  There  may  be  occasions  on  which  such  an  intercourse  may 
be  highly  expedient.  But  it  is  not  for  individuals  to  determine  on 
the  expediency  of  such  occasions  on  their  own  notions  of  commerce, 
and  of  commerce  merely,  and  possibly  on  grounds  of  private 
advantage  not  very  reconcileable  with  the  general  interest  of  the 
State.  It  is  for  the  State  alone,  on  more  enlarged  views  of  policy, 
and  of  all  circumstances  that  may  be  connected  with  such  an  inter- 
course, to  determine  when  it  shall  be  permitted  and  under  what 
regulations.  In  my  opinion,  no  iDrinciple  ought  to  be  held  more 
sacred  than  that  this  intercourse  cannot  subsist  on  any  other  footing 
than  that  of  the  direct  permission  of  the  State.  Who  can  be 
insensible  to  the  consequences  that  might  follow  if  every  person  in 
time  of  war  had  a  right  to  carry  on  a  commercial  intercourse  with 
the  enemy,  and  under  colour  of  that  had  the  means  of  carrying  on 
any  other  species  of  intercourse  he  might  think  fit  ?  The  incon- 
venience to  the  public  might  be  extreme ;  and  where  is  the 
inconvenience  on  the  other  side,  that  the  merchant  should  be  com- 

(o)  Bynk.  Q.  J,  P.  book  i.  c.S. 
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pelled  in  sucli  a  situation  of  the  two  countries  to  carry  on  his  trade        1799 
between  them  (if  necessary)  under  the  eye  and  control  of  the        "  '     ' 


government  charged  with  the  care  of  the  public  safety  ?  The  Hoop. 

Another  principle  of  law,  of  a  less  politic  nature,  but  equally  SirW.  Soott. 
general  in  its  reception  and  direct  in  its  application,  forbids  this 
sort  of  communication  as  fundamentally  inconsistent  with  the 
relation  at  that  time  existing  between  the  two  countries,  and  that 
is,  the  total  inability  to  sustain  any  contract  by  an  appeal  to  the 
tribunals  of  the  one  country  on  the  part  of  the  subjects  of  the 
other.  In  the  law  of  almost  every  country,  the  character  of  alien 
enemy  carries  with  it  a  disability  to  sue,  or  to  sustain  in  the 
language  of  the  civilians  a  persona  standi  in  judicio.  The  peculiar 
law  of  our  own  country  applies  this  principle  with  great  rigour. 
The  same  principle  is  received  in  our  Oouits  of  the  law  of  nations. 
They  are  so  far  British  Courts  that  no  man  can  sue  therein  who  is 
a  subject  of  the  enemy,  unless  under  particular  circumstances  that 
pro  Mo  vice  discharge  him  from  the  character  of  an  enemy,  such  as 
his  coming  under  a  flag  of  truce,  a  cartel,  a  pass,  or  some  other  act 
of  public  authority  that  puts  him  in  the  King's  peace  pro  hdc  vice. 
But  otherwise  he  is  totally  ex  lege.  Even  in  the  case  of  ransoms 
which  were  contracts,  but  contracts  arising  ex  Jure  belli,  and 
tolerated  as  such,  the  enemy  was  not  permitted  to  sue  ia  his  own 
proper  person  for  the  payment  of  the  ransom  bill,  but  the  payment 
was  enforced  by  an  action  brought  by  the  imprisoned  hostage  in 
the  Com-ts  of  his  own  country  for  the  recovery  of  his  freedom.  A 
state  in  which  contracts  cannot  be  enforced  cannot  be  a  state 
of  legal  commerce.  If  the  parties  who  are  to  contract  have  no 
right  to  compel  the  performance  of  the  contract,  nor  even  to  appear 
in  a  court  of  justice  for  that  purpose,  can  there  be  a  stronger  proof 
that  the  law  imposes  a  legal  inability  to  contract  ?  To  such  trans- 
actions it  gives  no  sanction ;  they  have  no  legal  existence,  and  the 
whole  of  such  commerce  is  attempted  without  its  protection  and 
against  its  authority.  Bynkershoek  expresses  himself  with  great 
force  upon  this  argument  in  his  first  book,  chapter  7,  where  he 
lays  down  that  the  legality  of  commerce  and  the  mutual  use  of 
courts  of  justice  are  inseparable.  He  says  that  cases  of  commerce 
are  indistinguishable  from  cases  of  any  other  species  in  this  respect : 
Si  hosti  scmcl permittas  actiones  cxercere,  difficile  est  distingiiere  ex  qud 
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Feb.  13.         ^   ■  J 

fuisse  servatam. 

The  Hoop.  Upon  these  and  similar  grounds  it  has  been  the  established  rule 
Sir  W.  Scott,  of  the  law  of  this  Court,  confirmed  by  the  judgment  of  the 
Supreme  Court,  that  a  trading  with  the  enemy,  except  under  a 
royal  licence,  subjects  the  property  to  confiscation,  and  the  most 
eminent  persons  of  the  law  sitting  in  the  Supreme  Courts  have 
uniformly  sustained  such  judgments. 

In  the  Ringende  Jacob,  1747,  a  Swede,  which  went  from  London 
to  Bordeaux  in  ballast,  there  took  in  seventy-one  tuns  of  wine  for 
Mr.  Minet,  Mr.  Challie,  and  Mr.  Fetherstonhagh,  to  be  delivered 
at  Gruemsey,  but  with  false  clearances  at  Bordeaux  to  deceive  the 
enemy ;  condemned  by  the  Lords  of  Appeal  7th  Feb.,  1750,  in 
affirmance  of  the  judgment  of  the  Admiralty. 

In  the  Lady  Jane,  a  Hamburg  ship  laden  at  Malaga  with 
mountain  wine.  Cargo  claimed  by  English  merchants  as  the  pro- 
duce of  goods  sent  to  Spain  before  the  war ;  condemned  13th  April, 
1749.  Present :  Lord  President,  Archbishop  of  Tork,  and  Baron 
Clerke. 

In  the  Beergarden,  of  Stockholm.  Woollen  goods  shipped  osten- 
sibly at  Lisbon,  voyage  in  fact  to  the  enemy's  port  at  Bilboa,  but 
on  British  account ;  cargo  condemned  15th  March,  1747. 

In  the  Elizabeth,  of  Ostend.  Cargo  the  property  of  British  sub- 
jects coming  from  an  enemy's  port ;  condemned  27th  Jan.  1749. 
Present :  Duke  of  Dorset,  Earl  of  Pembroke,  Eight  Honourable 
W.  Pitt,  Mr.  Justice  Dennison,  Mr.  Justice  Clive ;  held,  "  that  a 
British  subject  cannot  trade  with  the  enemy,  but  that  the  only 
punishment  which  the  Admiralty  can  inflict  was  confiscation  of  the 
goods." 

In  the  Juffrouw  Louisa  Margaretha,  Lords,  April  3,  1781,  a  case 
of  a  claim  of  Messrs.  Escott  and  Eead,  of  London,  for  wines  and 
other  articles  shipped  on  board  a  Dutch  ship,  April  7,  1780,  at 
Malaga,  for  their  account. 

The  affidavit  of  claim  stated:  That  Mr.  Escott  was  one  of  a  house 
of  trade  known  by  the  name  of  Escott  and  Eead,  of  London ;  that 
they  had  for  twenty  years  immediately  precedi^pg  hostilities  between 
Great  Britain  and  Spain  carried  on  considerable  trade  to  and  from 
Malaga,  and  had  an  established  house  of  trade  at  Malaga,  where 
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Mr.  Esoott  had  resided  about  thirty  years  preceding,  excepting  the        1799 
last  ten  months,  when  he  had  left  that  place,  and  had  since  resided      ■^^''-  ^^- 
in  England.     It  further  stated  that  considerable  quantities  of  wine    The  Hoop. 
and  other  merchandize  belonging  to  the  said  house  (deposited  in  SirW.  Soott. 
vaults  and  warehouses  set  apart  for  the  same)  had  been  left  at 
Malaga  under  the  care  of  Mr.  Grrivegnee,  a  Fleming  by  birth, 
brought  up  in  that  house,  who  was  suffered  to  remain  to  preserve 
the  said  goods  during  hostilities,  unless  a  favourable  opportunity 
should  offer  of  sending  them  to  London.     It  stated  the  destination 
to  have  been  to  Ostend,  and  the  property  to  have  been  described 
for  neutral  account  and  risk,  to  avoid  the  enemy's  cruisers ;  and 
claimed  the  whole  as  the  entire  property  of  the  house  of  London, 
out  of  which  Mr.  Grrivegnee  was  to  receive  14  per  cent,  but  no  other 
emolument  whatever. 

The  judgment  of  the  Coui't  of  Admiralty  rejecting  the  claim  of 
Mr.  Escott  was  affirmed.  Present:  the  Earls  of  Bathurst,  Sandwich, 
Marchmont,  Hillsborough,  Clarendon,  Viscount  Stormont,  Lord 
Grantham,  Lord  Loughborough  (Chief  Justice  of  the  Common 
Pleas),  Sir  Eichard  Worsley,  Sir  J.  Goodrioke,  Sir  J.  Eardley 
Wilmot. 

In  the  St.  Louis,  alias  El  Allessandro,  Lords,  July  18,  1781,  the 
case  of  a  claim  of  Messrs.  Morgan  and  Mather  for  certain  peltries 
shipped  by  them  on  board  a  vessel  of  New  Orleans,  bound  to 
Bordeaux  and  consigned  to  merchants  there,  on  the  proper  account 
and  risk  of  the  shippers. 

The  affidavit  stated  the  history  of  Mr.  Morgan  from  the  year 
1764,  when  he  left  England  to  settle  in  West  Elorida,  and  his 
subsequent  transactions  from  1774  on  the  river  Mississipi ;  where, 
finding  no  troops  nor  any  sort  of  protection  granted  by  the  British 
Government  to  those  settled  on  the  British  part  of  the  banks  of 
that  river,  he  had  kept  a  ship  as  a  floating  storehouse,  living  himself 
at  New  Orleans  by  permission  of  the  governor,  under  an  express 
condition  that  he  should  not  land  any  sort  of  goods  in  any  part  of 
the  Spanish  dominions.  It  then  stated :  That  in  1779,  finding  the 
American  troops  in  such  force  all  over  the  river  as  to  prevent  any 
English  ship  from  coming  up  the  river,  and  that  it  was  impossible 
to  make  any  remittances  to  England  but  by  hiring  neutral  vessels, 
he  shipped  the  goods  in  question  on  board  the  8t.  Louis,  belonging 
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-^"^-  ^^'       being  the  only  vessel  at  New  Orleans  bound  to  any  port  of  Europe; 

The  Hoop,    that  they  were  consigned  to  merchants  at  Bordeaux,  to  be  there 

SirW.  Soott.    sold  and  the  proceeds  remitted  to  Mr.  Mather  in  London;  that  he 

was  obliged  to  resort  to  this  mode  of  remittance  that  the  goods 

might  not  perish  on  his  hands. 

Annexed  to  the  affidavit  was  a  certificate  of  Colonel  Dickson,  the 
British  commander  in  those  parts,  certifying  that  Mr.  Morgan  (a), 
a  British  subject,  had  received  permission, -under  the  12th  article  of 
the  capitulation  of  Baton  Rouge,  to  convey  himself  and  family  to 
London  under  a  passport  from  the  Spanish  Grovernor. 

The  sentence  of  the  Court  of  Admiralty,  condemning  the  ship 
and  cargo  as  enemy's  property,  or  otherwise  liable  to  confiscation, 
was  affirmed.  Present:  Earl  of  Bathurst,  Earl  of  Clarendon, 
Lord  Loughborough  (Chief  Justice  of  the  Court  of  Common 
Pleas). 

In  the  Compte  de  Wohronzoff,  Lords,  July  19,  1781,  a  case  of  a 
claim  of  Mr.  Daly,  Mr.  C  Byrne,  and  other  Irish  merchants,  for 
the  ship  and  certain  quantities  of  French  wines  shipped  at  Bor- 
deaux, May,  1780,  on  their  account,  with  ostensible  papers  for 
Russia,  it  was  stated,  in  support  of  their  claim,  that  during  the 
whole  of  the  war  the  Commissioners  of  his  Majesty's  Revenue  and 
Excise  in  Ireland  had  constantly  permitted  trade  to  be  carried  on 
from  Bordeaux  to  Dublin  in  the  same  manner  as  it  was  before 
hostilities  commenced,  and  all  ships  belonging  to  British  owners, 
navigated  according  to  law,  with  cargoes  the  property  of  British 
owners,  coming  immediately  and  openly  from  Bordeaux,  had 
been  and  still  were  admitted  to  enter  and  invoice  their  cargoes 
from  thence,  and  that  on  all  cargoes  so  entered  the  regular  duties 
had  been  paid. 

An  Act  of  Parliament  was  recited,  passed  in  Ireland  in  the 
nineteenth  and  twentieth  of  his  present  Majesty,  by  which  it  is 
enacted  that  from  the  24th  of  June,  1780,  till  the  25th  of 
December,  1781,  there  should  be  paid  an  additional  duty  of 
10^.  7s.  per  tun  on  aU  French  wiaes  imported  into  the  kingdom  of 

(a)  luihB  Victoria,  Lords,  July  20,      Orleans,  April,  1779,  and  consigned 
1781,  the  property  of  this  gentleman      to  London  was  restored. 
in  the  ship  and  goods  sent  from  New 
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Ireland  during  the  said  period.     The  practice  of  admitting  such        1799 
cargo  to  an  entry  was  proved  by  an   extract  from  the  Entries 


Office,  by  which  it  appeared  that  several  cargoes  of  a  similar  nature  '^^^  Hoop. 
had  been  permitted  to  enter ;  and  it  was  contended  that  the  Act  Sir  W.  Scott, 
of  the  Irish  Legislature  was  decisive,  as  far  as  it  was  competent  for 
them  to  decide,  being  made  long  after  the  commencement  of 
hostilities,  as  it  could  not  be  imagined  that  they  would  be  inatten- 
tive to  public  affairs,  or  propose  to  draw  a  revenue  from  a  trade 
prohibited  and  illegal. 

The  Judgment  of  the  Court  of  Admiralty,  condemning  the  ship 
and  cargo  as  good  and  lawful  prize,  was  affirmed,  and  the  appellant 
was  condemned  in  the  costs  of  the  appeal.  Present:  Earl  of 
Bathurst,  Earl  of  Hillsborough,  Earl  of  Clarendon,  Lord  Lough- 
borough (Chief  Justice  of  the  Common  Pleas). 

In  the  Expedite  van  Roterdam,  Lords,  July  18,  1782,  a  case  of  the 
claim  of  Messrs.  Gregory  &  Turnbull,  of  London,  for  a  quantity  of 
wine  and  other  articles  shipped  on  board  a  Dutch  ship  December 
20th,  1780,  at  Malaga  for  them,  though  ostensibly  for  the  account 
and  risk  of  Mr.  Carl  Thomasze,  of  Amsterdam,  their  agent, 
Holland  being  then  at  peace  with  this  country. 

The  affidavit  of  the  claimant  recited  an  Act,  passed  in  the 
twentieth  year  of  his  Majesty's  reign,  to  permit  goods  the  pro- 
duct or  manufacture  of  certain  places  within  the  Levant  or 
Mediterranean  seas  to  be  imported  into  Great  Britain  or  Ireland 
in  British  or  foreign  vessels  from  any  place  whatsoever,  enacting 
that  from  the  1st  of  January,  1780,  any  goods  which  had  been 
usually  imported  from  any  port  or  place  in  Europe  within  the 
Straits  of  Gibraltar  (with  an  exception  respecting  the  dominions  of 
the  Grand  Signior),  should  and  might,  during  the  continuance  of 
the  said  Act,  be  imported  and  brought  by  any  person  or  persons 
whatsoever  into  Great  Britain  or  Ireland  in  any  ship  belonging  to 
any  State  in  amity  with  his  Majesty.  The  affidavit  stated  that 
the  importation  had  been  in  every  respect  conformable  to  the  said 
Act,  and  that  the  said  goods  were  coming  for  the  sole  account, 
risk,  and  benefit  of  their  house,  being  described  in  the  bill  of  lading 
to  be  at  the  accoimt  and  risk  of  Carl  Thomasze,  only  to  avoid  the 
enemy's  cruisers. 

The  judgment  of  the  Court  of  Admiralty  condemning  these 
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■^"^^  ^^-       and  Lord  Ashburton. 

The  Hoop.        In  the  Bella  Guidita,  Lords,  July  20,  1785,  a  case  of  a  claim 

SirW.  Soott.    of  ^^-  Yaughan  and  other  British  merchants,  sending  a  cargo  of 

provisions  on  hoard  a  Venetian  vessel  from  Ireland  to  Grenada, 

one  of  the  islands  then  lately  taken  hy  the  French. 

"  The  affidavit  of  claim  set  forth  the  particular  situation  of  that 
and  the  other  islands,  since  they  had  fallen  into  the  possession  of 
the  Erench  ;  that  they  were  not  considered  by  the  Ereneh  Grovern- 
ment  as  entirely  Erench  islands ;  that  hy  a  certain  ordinance  of 
the  Erench  king  it  was  ordained  that  the  merchants  and  inhabi- 
tants of  all  or  most  of  the  conquered  islands  should,  as  to  their 
trade  and  commerce,  he  upon  the  same  terms  and  footing  as  the 
British  merchants  and  inhabitants  of  the  Island  of  Dominica ;  that 
by  the  17th  Article  of  the  Capitulation  of  the  Island  of  Dominica 
in  1778,  it  was  permitted  to  the  merchants  of  the  said  island,  until 
peace,  to  receive  vessels  (except  English)  to  their  address  fi'om  all 
parts  of  the  world  without  their  being  confiscated;  that  before 
Dutch  hostilities  broke  out  the  trade  between  the  conquered  islands 
and  Great  Britain  had  been  carried  on  through  the  Island  of 
St.  Eustatius,  under  the  sanction  of  British  Acts  of  Parliament, 
for  the  purpose  of  supplying  the  islands  with  provisions  absolutely 
necessary  for  their  subsistence,  and  of  taking  ofE  the  produce  in 
payment  to  British  merchants,  as  the  only  means  of  keeping  down 
the  interests  due  to  them  on  mortgage  on  the  plantations." 

"  That  after  the  Dutch  hostilities,  it  became  notorious  to  the 
British  Government  that  the  obstruction  of  this  trade  would  be 
attended  with  very  serious  consequences  to  the  British  interests  in 
the  said  islands ;  and  under  these  considerations  an  Act  was 
passed  in  the  20th  Geo.  3,  reciting  that  during  the  said  hostilities 
the  Islands  of  Grenada  and  the  Grenadines  had  been  taken  by  the 
Erench  king,  but  it  was  just  and  expedient  to  give  every  relief  to 
the  proprietors  of  estates  in  the  said  islands,  and  enacting  that  no 
goods  or  merchandise  of  the  growth,  produce,  or  manufacture  of 
the  said  islands  on  board  neutral  vessels,  going  to  neutral  ports, 
should  be  liable  to  condemnation  as  prize. 

"  That  under  this  view  of  the  necessitous  situation  of  the  said 
island,  and  of  the  favourable  manner  in  which  it  was  considered 
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by  tlie  Government  of  this  country  tlie  claimants  chartered  this        1799 
ship  to  carry  out  a  cargo  of  provisions  to  Grenada,  and  hring  back 


in  return  a  cargo  of  the  produce  of  that  island ;  that  there  was  an  The  Hoof. 
ostensible  destination  to  St.  Thomas  merely  for  the  purpose  of  Sir  W.  Scott, 
avoiding  the  enemy's  cruisers." 

"The  judgment  of  the  Vice- Admiralty  Oourt  of  Barbadoes, 
condemning  the  cargo  as  French  property,  was  afiSrmed,  and  the 
appellant  condemned  in  the  costs  of  appeal.  Present :  Lord 
Camden  (President  of  the  Council),  Earl  of  Effingham,  Marquis  of 
Caermarthen,  Viscount  Howe,  and  Lord  Sydney." 

In  the  Eeniglmd,  Lords,  21st  of  March,  1795  :  a  case  of  a  claim 
of  Mr.  Hankey  of  London  and  of  Mr.  Alphen  of  Eotterdam  for 
a  quantity  of  com  shipped  on  board  a  Lubeck  ship  in  December, 
1792,  from  Eotterdam  to  Nantes. 

It  appeared  from  the  evidence  that  the  ship  was  chartered  for 
this  voyage  on  the  6th  of  December,  1792,  and  that  the  cargo  was 
actually  laden  in  the  same  month,  but  by  various  accidental  delays 
the  ship  was  prevented  from  putting  to  sea  till  the  9th  of  February. 
Hostilities  were  declared  by  the  ruling  powers  of  France  against 
England  and  HoUand  on  the  1st  of  February,  1793. 

It  was  contended  for  the  captors  that  hostilities  having  been 
declared  by  the  ruling  powers  of  France  against  England  and 
Holland  on  the  1st  of  February,  1793,  no  cargo  (much  less  a  cargo 
so  essential  to  the  French  as  wheat)  could  lawfully  be  sent  from 
Holland  for  France,  on  account  of  British  and  Dutch  subjects,  on 
the  9th  of  the  same  month ;  subsequent  to  which,  this  ship,  with 
the  cargo  of  wheat  in  question  on  board,  set  sail  from  Helvoetsluys 
for  Nantes ;  and  having  been  captured  in  such  voyage  on  the  26th 
of  that  month,  the  cargo  was  rightly,  justly,  and  lawfully  con- 
demned as  prize  to  the  British  captors. 

The  sentence  of  the  Court  of  Admiralty,  condemning  the  whole 
cargo,  was  affirmed.  Present :  Earl  of  Mansfield  (President  of 
the  Council),  Lord  Auckland,  Sir  Eichard  Pepper  Arden  (Master 
of  the  EoUs),  Sir  J.  Eyre  (Chief  Justice  of  the  Common  Pleas), 
Sir  W.  Wynne,  Charles  Gxeville,  Esq. 

In  the  Fortuna,  Lords,  27th  of  June,  1795 :  a  case  of  a 
claim  of  Messrs.  Tupper  and  Drake,  British  merchants  carrying  on 
trade  at  Barcelona,  for  a  quantity  of  wine  shipped  on  board  a 
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1799         Swedish  yessel  at  Barcelona,   January,   1793,   and  destined    to 

Feb.  13.         /-I  1    • 

(Jaiais. 


The  Hoop.  j^  appeared  in  evidence  that  the  ship  was  chartered  for  this 
SiiW.  Soott.  voyage  on  the  11th  of  January,  1793,  that  she  sailed  to  Tarragona 
and  Saloe  (in  which  latter  port  she  arrived  on  the  15th  of  February), 
and  completed  her  cargo,  and  sailed  on  her  voyage  to  Calais  on  the 
21st  of  March ;  the  ship  was  taken  on  the  8th  of  April  by  a 
Spanish  frigate,  and  released  under  this  sentence  of  the  Spanish 
Court  of  Admiralty  : — That  considering  the  vessel  is  under  neutral 
colours ;  that  the  cargo  does  not  consist  of  contraband  goods ;  that 
the  concerned  do  not  appear  other  than  merchants  resident  in 
Spain ;  that  the  war  was  not  declared  against  France  neither  when 
she  was  laden  or  when  she  was  detaiued,  because  it  was  on  the 
20th  of  March,  and  the  last  bill  of  lading  appears  dated  at  Saloe 
on  the  15th  of  the  said  month,  from  whence  she  sailed  on  the  21st, 
they  ought  and  did  command  the  said  brig  to  be  set  at  liberty. 

For  the  captors,  it  was  contended  that  the  ship  was  liable  to  con- 
fiscation because  she  sailed  from  Spain  to  Calais  many  months 
subsequent  to  the  commencement  of  .hostilities  by  the  French 
against  this  country  and  against  Spain,  and  because  it  was  incum- 
bent on  the  proprietors  to  have  prevented  the  sailing  of  this  ship 
from  Spain  for  Calais,  or  to  have  shown  that  every  endeavour  had 
been  used  for  that  purpose. 

The  sentence  of  the  High  Court  of  Admiralty,  condemning  the 
cargo,  was  affirmed.  Present :  Earl  of  Mansfield,  Lord  St.  Helens, 
Sir  W.  Wynne,  Sylvester  Douglas,  Esq. 

In  the  Freeden,  Lords,  July  4th,  1795:  a  case  of  a  claim  of 
Messrs.  Herries,  Keith,  and  Stembor,  of  Barcelona,  merchants,  for 
a  quantity  of  brandies  shipped  on  board  a  Swedish  ship  at  different 
Spanish  ports,  in  the  months  of  March  and  April,  1793. 

It  appeared  in  evidence  that  the  firm  consisted  of  Six  Eobert 
Herries  and  Charles  Herries,  resident  in  London ;  Alexander 
Keith,  a  British  subject  resident  at  Barcelona ;  George  Keith,  a 
British  subject  resident  at  Ostend ;  and  Frederick  Stembor,  a 
Dutch  subject  resident  at  Barcelona.  The  vessel  was  chartered  on 
the  7th  of  March  for  Ostend.  On  the  14th  of  March  she  sailed 
from  Barcelona  to  Terrendembarra,  and  from  thence  on  the  23rd  of 
March  for  Terragona  where  the  cargo  in  question  was  completed. 
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She  sailed  from  thence  on  the  3rd  of  April,  and  put  into  Malaga        1799 
on  the  6th  of  May,  and  proceeding  on  her  voyage  was  taken  on        " '     ' 
the  2nd  of  June  hy  a  French  prirateer,  and  retaken  on  the  23rd    The  Hoop. 
by  the  respondents.  SirW.  Soott. 

On  the  former  hearing,  leave  was  given  to  Sir  Eobert  Herries, 
resident  in  London,  to  give  proof  that  on  the  breaking  out  of 
hostilities  they  had  taken  means  to  prevent  their  being  implicated 
in  the  consequences  of  an  illicit  commerce.  A  letter  was  accor- 
dingly brought  in,  written  on  the  12th  of  Feb.,  1793,  in  which  was 
this  passage :  "  We  have  learnt  with  certainty  the  declaration  of 
war  in  France  against  this  country  and  Holland,  as  well  as  the 
actual  commencement  of  hostilities  by  the  capture  of  several  of  our 
trading  vessels ;  in  consequence  of  which  letters  of  marque  and 
general  reprisals  are  granted  here  against  all  ships  and  goods 
belonging  to  France,  or  to  any  persons  being  subjects  of  France  or 
inhabiting  within  any  of  the  territories  of  France." 

The  judgment  of  the  High  Court  of  Admiralty,  condemning 
the  cargo,  was  affirmed.  Present :  Earl  of  Mansfield  (Lord  Presi- 
dent of  the  Council),  Sir  Eichard  Pepper  Arden,  Sir  W.  Wynne, 
Sylvester  Douglas,  and  Charles  GrevHle,  Esqrs. 

In  the  William,  Lords,  Dec.  19th,  1795 :  a  case  of  a  claim  of 
Messrs.  Munro,  Macfarlane  &  Co.,  of  Grenada,  for  a  quantity  of 
sugars  shipped  ontheir  account  at  Guadaloupe,  in  Jime,  1793. 

It  appeared  from  the  claimants'  affidavit  that  for  some  years 
prior  to  the  war  a  trade  had  been  carried  on  by  the  merchants  of 
the  British  islands  supplying  the  French  islands  with  slaves,  on 
credit,  to  receive  payment  in  sugars  of  the  ensuing  year.  That 
there  was,  on  that  account,  always  a  considerable  debt  due  to  them 
from  the  French  merchants.  That  the  sugar  in  question  had 
actually  been  received  at  Guadaloupe  by  the  agent  of  the  claimants 
for  slaves  sold  on  their  account  prior  to  the  war. 

The  judgment  of  the  Yice- Admiralty  Court  of  St.  Christopher, 
condemning  the  ship  and  cargo,  was  affirmed.  Present :  Earl  of 
Mansfield  (President  of  the  Council),  Lord  St.  Helens,  Sir  Eichard 
Pepper  Arden  (Master  of  the  EoUs),  and  Sir  W.  Wynne. 

I  omit  many  other  cases  of  the  last  and  the  present  war  merely 
on  this  ground,  that  the  rule  is  so  firmly  established  that  no  one 
case  exists  which  has  been  permitted  to  contravene  it.     For  I  take 
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1799  upon  me  to  aver  that  all  cases  of  this  kind  which  have  come  before 
'^  '  •  that  tribunal  have  received  an  uniform  determination.  The  cases 
The  Hoop,  -which  I  have  produced  prove  that  the  rule  has  been  rigidly 
Sir  w.  Scott,  enforced — where  Acts  of  Parliament  have  on  different  occasions 
been  made  to  relax  the  navigation  law  and  other  revenue  acts; 
where  the  Government  has  authorized,  under  the  sanction  of  an 
Act  of  Parliament,  a  homeward  trade  from  the  enemy's  possessions, 
but  has  not  specifically  protected  an  outward  trade  to  the  same, 
though  intimately  connected  with  that  homeward  trade,  and  almost 
necessary  to  its  existence ;  that  it  has  been  enforced  where  strong 
claims,  not  merely  of  convenience  but  of  necessity,  excused  it  on 
behalf  of  the  individual ;  that  it  has  been  enforced  where  cargoes 
have  been  laden  before  the  war,  but  where  the  parties  have  not 
used  all  possible  diligence  to  countermand  the  voyage  after  the 
first  notice  of  hostilities ;  and  that  it  has  been  enforced  not  only 
against  the  subjects  of  the  Crown,  but  Kkewise  against  those  of  its 
allies  ia  the  war,  upon  the  supposition  that  the  rule  was  founded 
on  a  strong  and  universal  jrinciple  which  allied  states  in  war  had 
a  right  to  notice  and  apply  mutually  to  each  other's  subjects. 
Indeed,  it  is  the  less  necessary  to  produce  these  cases,  because  it  is 
expressly  laid  down  by  Lord  Mansfield,  as  I  understand  him,  that 
such  is  the  maritime  law  of  England  (a) ;  and  he  who  for  so  long 
a  time  assisted  at  the  decisions  of  that  Court,  at  that  period 
could  hardly  have  been  ignorant  of  the  rule  of  decision  on  this 
important  subject ;  though  none  of  the  instances  which  I  happen 
to  possess  prove  him  to  have  been  personally  present  at  those 
particular  judgments.  What  is  meant  by  the  addition  "  but  this 
does  not  extend  to  a  neutral  vessel,"  it  is  extremely  diflBcult  to 
conjecture,  because  no  man  was  more  perfectly  apprised  that  the 
neutral  bottom  gives,  in  no  case,  any  sort  of  protection  to  a  cargo 
that  is  otherwise  liable  to  confiscation ;  and  therefore  I  cannot  but 
conclude  that  the  words  of  that  great  person  must  have  been 
received  with  some  slight  degree  of  misapprehension. 

What  the  common  law  of  England  may  be  it  is  not  necessary, 
nor  perhaps  proper,  for  me  to  inquire ;  but  it  is  difficult  to  conceive 
that  it  can  by  any  possibility  be  otherwise,  for  the  rule  in  no  degree 

(a)  Gist  T.  3Iason,  1  T.  E.  85. 
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arises  from  the  transaction  being  upon  tlie  water,  but  from  prin-        1799 
ciples  of  public  policy  and  of  public  law,  which  are  just  as  weighty      -^^^^  ^^- 
on  the  one  element  as  on  the  other,  and  of  which  the  cases  have    The  Hoop. 
happened  more  frequently  upon  the  water,  merely  in  consequence  sir  yj^  Qeott. 
of  the  insular  situation  of  this  country.     But  when  an  enemy 
existed  in  the  other  part  of  the  island  (the  only  instance  in  which 
it  would  occur  upon  the  land),  it  appears,  from  the  case  referred  to 
by  that  noble  person,  to  have  been  deemed  equally  criminal  in  the 
Jurisprudence  of  this  country. 

The  general  rule  of  law  being  in  iny  apprehension  clear,  it  is 
only  to  be  inquired  whether  there  are  any  distinctions  which  take 
this  case  out  of  the  application;  and  I  need  not  add  that  these 
must  be  legal  distinctions  and  not  such  as  present  mere  considera- 
tions of  indulgence  and  compassion,  or  mere  considerations  of  the 
utility  of  the  particular  commerce ;  for  to  these  the  Court  has  no 
power  to  give  way.  A  reference  has  been  made  to  the  statutes. 
It  is  not  argued  that  the  statutes  wiLl,  in  the  just  apprehension  of 
them,  authorise  such  a  trade,  but  that  they  might  have  led  to  an 
innocent  mistake  on  the  subject.  These  statutes,  it  is  admitted, 
were  made  to  apply  only  to  the  property  of  persons  in  Holland 
while  hostilities  were  impending.  It  was  necessary  that  some 
provisions  should  be  made  for  the  security  of  the  loyal  Dutchmen 
who  might  migrate  to  this  country.  It  was  found  necessary  on 
this  account  to  relax  the  navigation  laws ;  and  for  this  purpose  an 
Order  of  Council  first  issued,  which  was  afterwards  confirmed  by 
these  Acts  as  necessary  to  support  the  Order  and  protect  those  who 
acted  under  it,  but  merely  with  respect  to  property  so  circum- 
stanced. These  were  mere  Custom  House  regulations,  and  nothing 
else ;  and  it  is  impossible  to  entertaia  a  doubt  respecting  the  inter- 
pretation of  them. 

It  appears  that  these  parties  had  before  applied  to  the  council  for 
special  orders,  and  had  always  obtained  them.  It  is  much  to  be 
regretted  that  they  had  not  applied  again  to  the  same  source  of 
information;  instead  of  doing  so,  they  consulted  the  Commis- 
sioners of  the  Customs,  very  proper  judges,  to  ascertain  what 
goods  might  be  imported  under  the  revenue  laws;  but  this  is  a 
matter  of  general  law,  on  which  they  are  not  the  persons  best 
qualified  to  give  information  or  advice.     The  intention   of  the 
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1799         parties  might  be  perfectly  innocent,  but  there  is  still  the  fact 
Feb.  13.      against  them  of  that  actual  contravention  of  the  law  which  no 


The  Hoop,  innocence  of  intention  can  do  away.  The  same  pleas  were  urged, 
Sir  ■wTsoott.  ^iid  yj'iih.  equal  reason,  for  Mr.  Escott,  and  in  many  other  cases ; 
hut  it  has  heen  decided  by  a  Court  which  has  much  greater  power 
of  construction  that  such  pleas  could  not  be  sustained.  I  may  feel 
greatly  for  the  individuals  who,  I  have  reason  to  presume,  acted 
ignorantly  under  advice  that  they  thought  safe ;  but  the  Court  has 
no  power  to  depart  from  the  law  which  has  been  laid  down,  and  I 
am  under  the  necessity  of  rejecting  the  claims. 

Freight  and  expenses  were  given  to  the  master. 

On  application  that  the  Court  would  decree  the  expenses  of  the 
claims  to  be  paid  out  of  the  cargo,  it  was  contended  that  there  was 
no  instance  in  which  the  Court  had  done  this  but  in  cases  of 
recapture. 

The  Court  directed  the  expenses  to  be  paid. 


[1  c.  Rob.  THE  EEBECKAH. 

227.] 

Capture — Prize  or  Droit  of  Admiralty — Naval  Station. 

A  vessel  was  captured  by  a  boat's  crew  from  a  naval  station.  Such 
vessel  was  previously  fired  at  from  this  station,  and  struck  her  flag.  At 
this  station  there  was  no  military  establishment,  and  it  was  used  solely 
by  the  crews  of  ships  of  war  lying  in  the  vicinity.  Held,  that  the  vessel 
was  not  a  droit  of  Admiralty,  but  lawful  maritime  prize. 

1799  This  was  a  question  of  interest  on  the  capture  of  a  vessel  made 

^"^^  ^^-       from  the  island  of  St.  Marcou,  whether  it  should  be  condemned  as 
a  droit  of  Admiralty  or  to  the  captor. 

For  the  Admiralty,  the  Advocate  of  the  Admiralty  and  Laurence. 
The  circumstances  of  the  capture  are  that  this  vessel,  on  putting 
into  St.  Marcou  for  safety,  was  fired  at  from  the  fort,  and  imme- 
diately struck  her  colours ;  that  she  continued  to  ride  there  a  whole 
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Feb.  26. 

The 

Bbbeokah. 


day  before  possession  was  taken ;  that  it  was  at  last  taken  by  a        1799 
boat's  crew  coming  off  from  the  fort. 

These  facts,  it  is  presumed,  are  sufficient  to  establitsh  the  claim  of 
the  Admu'alty,  as  the  law  gives  the  benefit  of  all  captures  made  in 
roadsteads,  creeks  or  havens,  and  on  anchorage  ground,  to  the 
Lord  High  Admiral  as  his  peculium. 

The  case  of  the  Trautmansdorff  (Lords,  Aug.  1,  1795),  in  which 
the  Lords  decided  against  the  claims  of  the  Admiralty,  differs 
materially  from  the  present,  as  that  capture  was  made  in  the  open 
sea  off  the  bold  shore  of  St.  Helena.  It  was,  besides,  doubtful  in 
what  manner  possession  was  first  taken,  whether  by  a  boat  from  the 
Powerful  or  by  the  act  of  firing  a  shot  from  the  fort.  In  this  case 
it  is  not  disputed  that  the  surrender  was  made  to  the  fort  long  before 
any  boat  went  off  to  take  possession.  In  a  case  of  a  capture  made  by 
the  garrison  of  Gibraltar,  the  Nostra  Signora  del  Carmen  (a),  it  was 
condemned  as  a  droit  of  Admiralty.  In  this  case  it  is  an  additional 
circumstance  in  favour  of  the  claim  of  the  Admiralty  that  the 
island  of  St.  Marcou  is  certified  to  be  peculiarly  under  the  direction 
of  the  Admiralty.  On  these  grounds,  it  is  submitted,  the  prize  is 
to  be  condemned  as  a  droit  of  Admiralty. 

For  the  captors,  the  King's  Advocate  and  Arnold.  In  this  case 
there  had  been  a  mistake  in  praying  condemnation  to  the  Crown, 
but  it  has  been  rectified,  and  the  individual  captors  are  now  the 
parties  before  the  Court.  Against  either  the  Admiralty  can  have 
no  claim.  The  capture  was  made  by  naval  officers  in  their  naval 
character,  and  therefore,  prima  facie,  it  is  acquired  to  the  King, 
and  through  him  to  the  actual  captors.  The  proof,  therefore,  must 
lie  vsdth  the  Admiralty  to  take  this  case  out  of  the  general  rule. 
But  the  asserted  facts  are  not  established  by  the  evidence.  It  is 
by  no  means  proved  that  the  vessel  was  at  anchor  at  the  time  of 
capture,  as  it  is  rather  intimated  by  the  expressions  of  the  witnesses, 
that  she  struck  her  colours  before  she  came  to  an  anchor.  If  there 
was,  however,  proof  of  that  fact,  it  by  no  means  follows  that  this 

(a)  Tlie  Nostra  Signora  del   Car-  Elliot,   lieiitenant-governor ;    "sliip 

me»,  Bregnante,  master,  laden  with,  and  cargo  condemned  to  the  Lord  High, 

wine  and  oil,  seized  in  the  harbour  of  Admiral  as  perquisites  of  Admiralty:" 

Gibraltar  by  order  of  Colonel  Eoger  Adm.,  June  25th,  1708. 
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fPIg        captui-e  would  be  to  he  considered  as  a  droit  of  Admiralty.     There 

■— is  no  pretence  to  say  that  the  place  of  capture  was  a  port  or  haven; 

Ebbeokah.  it  is  merely  a  strait  running  between  the  island  and  the  French 
coast :  is  rather  an  anchorage-ground  o£E  the  island  of  St.  Marcou, 
than  a  port  or  haven  within  its  limits.  By  the  decision  of  the 
Trautmansdorff  it  is  clearly  settled  that  an  intention  to  come  in  is 
not  sufficient ;  there  must  be  an  actual  coming  in  to  support  the 
claim  of  the  Admiralty.  No  such  thing  is  proved  in  this  case, 
and,  therefore,  the  condemnation  must  pass  in  favour  of  the  actual 
captors. 

Sir  W.  Scott. — The  general  question  arises  upon  the  capture  of 
a  vessel  at  the  isle  of  Marcou,  effected  with  considerable  exertions 
of  gallantry  and  perseverance  by  the  crews  of  the  Smid  Fly  and 
Badger,  stationed  in  and  near  that  little  island ;  and  it  is  a  question 
of  interest  between  the  Lord  High  Admiral  or,  as  in  modern  times 
it  is  more  usually  expressed,  the  King  in  his  office  of  Admiralty 
representing  that  great  officer,  and  the  naval  captors  standing 
upon  the  general  claim  of  prize  under  the  Proclamation  and  the 
Prize  Acts  of  Parliament. 

The  rights  of  the  Lord  High  Admiral  are  of  great  antiquity  and 
splendour,  and  are  entitled  to  great  attention  and  respect,  and 
certainly  to  full  as  much  in  this  Court  as  in  any  other  place  where 
they  can  possibly  come  under  consideration.  At  the  same  time,  it 
is  not  to  be  understood  that  an  extension  of  these  rights  beyond 
their  absolute  limits  is  to  be  favoured  by  construction.  They  are 
parts  and  parcels  of  the  ancient  rights  of  the  Crown,  communicated 
by  former  grants  to  that  great  officer,  under  a  very  different  state 
and  administration  of  his  office  from  that  which  now  exists  in 
practice. 

All  grants  of  the  Crown  are  to  be  strictly  construed  against  the 
grantee,  contrary  to  the  usual  policy  of  the  law  in  the  considera- 
tion of  grants ;  and  upon  this  Just  ground,  that  the  prerogatives 
and  rights  and  emoluments  of  the  Crown  being  conferred  upon  it 
for  great  purposes  and  for  the  public  use,  it  shall  not  be  intended 
that  such  prerogatives,  rights  and  emoluments,  are  diminished  by 
any  grant  beyond  what  such  grant  by  necessary  and  unavoidable 
construction  shall  take  away.    It  is  not  improper  for  me  to  add 
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that  the  particular  circumstances  of  the  present  case,  which  imply 
great  merit  of  active  exertion  on  the  part  of  the  captors,  would 
certainly  not  dispose  the  Court  to  lose  sight  of  this  general  rule  in 
considering  this  question  of  interest. 

The  grant  to  the  Lord  High  Admiral  (evidenced  as  it  is  hy  the 
Orders  in  Council  of  1665  (a),  and  by  the  subsisting  practice,)  gives 
him  the  benefit  of  all  captures  by  whomsoever  made,  whether  com- 
missioned or  non-commissioned  persons,  under  certain  circumstances 
of  situation  and  locality,  that  is,  "  of  all  ships  and  goods  coming  into 
ports,  creeks,  or  roads  of  England  or  Ireland,  unless  they  come  in 


1799 
Feb.  26. 

The 
Eebeokah. 

SixW.  Soott. 


(a)  Tlie  following  is  a  correct  copy 
of  those  orders : — 

At  a  council  held  at  Worcester 
House  the  6th  of  March,  1665-6— 
Present:  The  King's  Most  Excel- 
lent Majesty;  His  Eoyal  Highness 
the  Duke  of  York;  His  Highness 
Prince  Eupert ;  Lord  Chancellor ; 
Duke  of  Alhemarle ;  Earl  of  Lauder- 
dale; LordFitzharding;  LordArhng- 
ton;  Lord  Berkeley;  Lord  Ashley; 
Mr.  Secretary  Morice;  Sir  William 
Coventry. 

Whereas  through  the  long  inter- 
mission of  any  war  at  sea  by  his 
Majesty's  authority,  several  doubts 
have  arisen  concerning  certain  rights 
of  the  Lord  High  Admiral  in  time  of 
hostility,  the  determination  whereof 
appearing  very  necessary  for  the 
direction  as  well  of  his  Majesty's 
officers  as  of  those  of  the  Lord  High 
Admiral ;  upon  full  hearing  and 
debate  of  the  particulars  hereafter 
mentioned,  the  King's  counsel,learned 
in  the  common  law,  and  likewise  the 
judge  of  the  High  Coui-t  of  Admiralty, 
and  those  of  his  Majesty's  and  his 
Eoyal  Highness  the  Lord  High  Admi- 
ral's counsel  in  the  said  High  Court  of 
Admiralty,  beingpresent  his  Majesty, 
present  in  council,  was  pleased  to 
declare : 

1st.  That  all  ships  and  goods  be- 
longing to  enemies  coming  into  any 


port,  creek,  or  road,  of  this  his 
Majesty's  kingdom  of  England  or  of 
Ireland,  by  stress  of  weather  or  other 
accident,  or  by  mistake  of  port,  or 
by  ignorance,  not  knowing  of  the 
war,  do  belong  to  the  Lord  High 
Admiral;  but  such  as  shall  volun- 
tarily come  in,  either  men  of  war  or 
merchantmen,  upon  revolt  from  the 
enemy,  and  such  as  shall  be  driven 
in,  and  forced  into  port  by  the  King's 
men-of-war,  and  also  such  ships  as 
shall  be  seized  in  any  of  the  ports, 
creeks,  or  roads,  of  this  kingdom,  or 
of  Ireland,  before  any  declaration  of 
war  or  reprizals  by  his  Majesty,  do 
belong  unto  his  Majesty. 

2nd.  That  all  enemies'  ships  and 
goods  casually  met  at  sea,  and  seized 
by  any  vessel  not  commissionated,  do 
belong  to  the  Lord  High  Admiral. 

3rd.  That  salvage  belongs  to  the 
Lord  High  Admiral  for  all  ships 
rescued. 

4th.  That  all  ships  forsaken  by  the 
company  belonging  to  them  are  the 
Lord  High  Admiral's,  unless  a  ship 
commissionated  have  given  the  occa- 
sion to  such  dereliction,  and  the  ship 
so  left  be  seized  by  such  ship  pursu- 
ing, or  by  some  other  ship  commis- 
sionated, then  in  the  same  company, 
and  in  pursuit  of  the  enemy ;  and  the 
like  is  to  be  understood  of  any  goods 
thrown  out  of  any  ship  pursued. 
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1799         voluntarily  upon  revolt,  or  are  driven  in  hy  the  King's  cruisers."     Usage 
^  •  ^  •       hath  construed  this  to  include  ships  and  goods  already  come  into 


The         ports,  creeks,  or  roads,  and  these  not  only  of  England  and  Ireland, 

rti'Pl'RF.n'K' A  "R ,  ^ 

but  of  all  the  dominions  thereunto  belonging.     Eut  I  can  by  no 

means  agree  to  the  position  that  has  been  laid  down,  that  wherever 
a  ship  can  find  anchorage-ground,  there  is  a  road  or  roadstead 
within  the  meaning  of  this  grant.  For  if  that  were  so,  the  Lord 
High  Admiral  would  be  entitled  to  all  captures  made  within  a 
moderate  distance  of  most  parts  of  the  coasts  of  England  and 
Ireland,  and  the  foreign  dominions  belonging  to  them,  which 
assuredly  is  not  the  case,  for  who  would  say  that  if  a  ship  at  anchor 
in  the  channel  of  Dover  is  seized  by  a  commissioned  cruiser,  the 
admiral  is  entitled  ?  Every  anchorage-ground  is  not  a  roadstead ; 
a  roadstead  is  a  known  general  station  for  ships  (statio  tutissima 
nautis),  notoriously  used  as  such,  and  distinguished  by  the  name, 
and  not  every  spot  where  an  anchor  will  find  bottom  and  fix 
itself.  The  very  expression  of  "  coming  into  a  road  "  shows  that  by 
road  is  meant  something  much  beyond  mere  anchorage-ground  on 
an  open  coast.  When  it  was  laid  down  in  the  Trautmansdorff 
(Lords,  Aug.  1,  1795)  that  it  was  not  necessary  that  the  ship  should 
be  actually  entered,  and  that  it  was  enough  if  she  was  in  ipsisfaucibus 
of  the  port,  creek,  or  road,  it  is  evident  that  the  words  "  ports, 
creeks,  or  roads  "  have  a  signification  intimating  certain  known 
receptacles  of  ships,  more  or  less  protected  by  points  and  headlands, 
and  marked  out  by  limits,  and  resorted  to  as  places  of  safety. 

How  far  St.  Marcou  has  a  road  that  will  at  all  satisfy  this 
description  may  be  questioned.  The  witnesses  talk  of  a  road,  it  is 
true  ;  but  it  should  seem  that  these  small  and  barren  rocks  enclose 
no  portion  of  the  sea  that  can  be  strictly  so  considered.  It  is  a 
pretty  open  strait  running  between  them  and  the  coast  of  France, 
where  ships  may  ride  as  they  may  do  in  other  open  parts  of  the 
French  coast.  It  might  likewise  admit  of  a  question  how  far  such 
a  mere  naval  station,  without  inhabitants  and  without  government, 
either  civil  or  military,  as  in  truth  it  is,  and  merely  occupied  for 
the  temporary  convenience  of  these  gun  vessels  and  their  crews,  is 
so  far  a  recognised  possession  of  the  Crown  of  England  as  to  come 
within  the  intention  of  the  grant,  which,  according  to  the  letter 
and  my  apprehension  of  its  meaning,  cannot  travel  beyond  the 
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ports,  oreeks,  and  roada  of  England  and  Ireland,  and  the  dominions        1799 


Feb.  26. 


SirW.  Soott. 


thereunto  helonging. 

Laying  these  questions,  however,  out  of  the  case,  the  first  ques-  The 
tion  that  will  occur  applies  to  the  time  of  the  capture,  whether  that 
is  to  he  dated  from  the  actual  taking  possession  or  the  previous 
striking  of  the  colours ;  and  I  think  that  the  striking  of  the  colours 
is  to  he  deemed  the  real  deditio.  If  the  French  had  succeeded  in 
their  attempt  to  defeat  that  sun-ender,  then  the  actual  final  taking 
of  possession  must  have  heen  alone  considered.  But  as  that 
attempt  failed,  I  am  of  opinion  that  the  act  of  formal  suhmission 
having  never  heen  effectively  discontinued,  must  he  deemed  the 
consummation  of  the  capture  ;  and  if  so,  the  next  question  will  he. 
Where  the  vessel  was  at  the  time  that  this  act  took  place  ?  And 
this  is  proved  to  have  heen  "  when  she  was  ahout  to  go  into  the 
road  to  anchor  there,"  for  such  is  the  expression  of  the  witness 
upon  the  third  interrogatory,  which  points  more  immediately  to 
the  place  of  capture ;  although  on  the  29th,  which  is  pointed  only 
to  the  general  course  of  the  vessel  upon  her  voyage,  he  says,  "  She 
put  into  the  road  there."  The  second  witness  describes  her  merely 
"  as  passing  hy  the  Isle  of  Marcou  at  the  time  " ;  and  the  third 
says,  in  the  language  of  the  first,  that  "  she  was  ahout  to  go  into 
the  road  to  anchor  there."  Clearly,  hy  all  their  descriptions,  she 
had  not  entered  the  road,  and  she  was  under  sail  at  the  time  she 
struck  her  colours.  In  point  of  locality,  then,  the  claim  of  the 
admiral  is  not  founded,  for  she  was  not  in  ipsis  faucibus ;  she  was 
about  to  enter,  hut  was  not  actually  entering,  and  that  is  the  point  at 
which  the  Admiralty-right  commences. 

The  claim,  therefore,  of  the  Admiralty  must  he  supported,  if  at 
all,  upon  the  other  ground,  viz.,  that  this  was  a  capture  made  from 
the  land,  and  by  a  land  force,  and  therefore  not  a  maritime  captui-e 
by  persons  commissioned  to  take  for  their  own  benefit — and  I 
think  it  is  proved  that  the  striking  of  the  colours  was  compelled 
by  a  firing  from  the  shore,  and  that  a  boat  was  sent  from  thence 
to  take  possession.  Now  upon  this  subject  I  entirely  accede  to 
what  has  been  laid  down,  that  a  capture  at  sea  made  by  a  force 
upon  the  land  (which  is  a  case  certainly  possible,  though  not 
frequent)  is  considered  generally  as  a  non-commissioned  capture, 
and  enures  to  the  benefit  of  the  Lord  High  Admiral.     Thus,  if  a 
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1799         ship  of  the  enemy  was  compelled  to  strike  by  a  firing  from  the 

^'^^  ^^-       castle  of  Dover,  or  other  garrisoned  foiiress  upon  the  land,  that 

The         ship  would  be  a  Droit  of  Admiralty,  and  the  garrison  must  be 

■    content  to  take  a  reward  from  the  bounty  of  the  Admiralty,  and 

SirW.  Scott.  jjQ^  g^  prize-interest  under  the  King's  proclamation.  All  title  to 
sea-prize  must  be  derived  from  commissions  under  the  Admiralty, 
which  is  the  great  fountain  of  maritime  authority ;  and  a  military 
force  upon  the  land  is  not  invested  with  any  commission  so  derived, 
impressing  upon  them  a  maritime  character,  and  authorizing  them 
to  take  upon  that  element  for  their  own  benefit.  I  likewise  think 
eases  may  occur  in  which  naval  persons  having  a  real  authority  to 
take  upon  the  sea  for  their  own  advantage,  might  yet  entitle  the 
Admiralty,  and  not  themselves,  by  a  capture  made  upon  the  sea  by 
the  use  of  a  force  stationed  upon  the  land.  Suppose  the  crew,  or 
part  of  the  crew,  of  a  man  of  war  were  landed,  and  descried  a  ship 
of  the  enemy  at  sea,  and  that  they  took  possession  of  any  battery 
or  fort  upon  the  shore,  such  as  may  be  met  with  in  many  parts  of 
the  coast,  and  by  means  of  such  battery  or  fort  compelled  such  a 
ship  to  strike ;  I  have  no  doubt  that  such  a  capture,  though  made 
by  persons  having  naval  commissions,  yet  being  made  by  means  of 
a  force  upon  the  land  which  they  employed  accidentally,  and 
without  any  right  under  their  commission,  would  be  a  Droit  of 
Admiralty,  and  nothing  more;  and  therefore  I  do  not  think  it 
quite  enough  to  say  that  the  persons  here  were  naval  commissioned 
persons,  and  consequently  entitled  to  the  benefit  of  all  property 
taken  upon  the  sea.  But  I  think  that  the  peculiar  nature  and 
quality  of  the  place  where  the  capture  was  effected  is  to  be  added 
to  the  consideration.  What  is  St.  Marcou  ?  It  is  styled  a  garrison 
and  a  fort  by  one  or  two  witnesses,  but  inaccurately;  for  it  is 
certified  by  the  commander-in-chief,  that  there  is  no  garrison  nor 
any  military  establishment  whatever — it  is  a  mere  naval  station 
used  for  the  temporary  accommodation  of  the  crews  of  these  ships 
of  war.  There  is  not  a  person  upon  it  who  is  not  borne  upon  the 
ships'  books,  and  who  is  not  a  part  of  their  crews — they  have  the 
ship's  pay,  the  ship's  victuals,  and  the  ship's  officers  to  command 
them ;  the  blockhouses  which  they  have  constructed  are  mounted 
with  their  own  ship-guns,  with  the  addition  of  a  few  spare  guns 
otherwise  procured.     The  whole  force,  such  as  it  is,  upon  this  little 
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spot,  is  entirely  subservient  to  these  vessels,  and  for  their  use,  and        1799 
for  no  other  purpose,  as  the  certificates  declare.     Such  a  place,  so      ^^^-  ^^' 
selected  and  so  employed,  is  hardly  to  be  considered  as  anything         The 
else  than  as  a  part  or  appendage  of  the  naval  force ;  it  is  a  fort  of  ' 

stationary  tender,  rather  attached  to  and  dependent  upon  these  ^"^^-  Soott. 
vessels,  than  having  the  vessels  attached  to  and  dependent  upon  it. 
This  peculiar  character  of  the  place  distinguishes  it  most  essentially 
from  the  case  of  a  land  fortress  possessed  by  a  military  garrison. 
The  captui-e  then  was  effected  by  naval  commissioned  persons 
using  a  force  immediately  subject  to  their  use ;  and  from  its 
peculiar  circumstances  sufficiently  naval  in  itself  to  be  distin- 
guished from  an  ordinary  land  force,  subject  to  military  persons. 
It  is  a  maritime  capture,  effected  regularly  by  a  maritime  force, 
and  in  a  spot  where  the  right  of  the  Admiralty  had  not  yet  com- 
menced upon  the  thing  itself  at  the  time  of  the  surrender.  And 
upon  these  grounds  I  shall  pronounce  for  the  claim  of  prize  under 
the  King's  proclamation  and  the  Prize  Acts. 


March  6. 
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[1  C.  Rod. 

237  1 
Contraband — Pitch    and    Tar — Pre-emption — Condemnation — Restoration    of  ■-■ 

Bhip — Forfeiture  of  Freight. 

Pitch  and  tar  destined  for  a  tostile  port  are  contraband  of  war,  unless 
they  are  the  produce  of  the  shippers'  country,  but  in  such  case  they  are 
subject  to  pre-emption.  But  if  there  is  a  want  of  lona  fides  on  the  part 
of  the  shipper  as  in  ostensibly,  shipping  these  articles  to  a  neutral  port, 
they  may  be  condemned.  ' 

This  was  the  case  of  a  Swedish  vessel  going  to  Trance  with        1799 
contraband  articles,  and  sailing  under  a  colourable  destination  to  a 
neutral  port. 

Sir  W.  Scott. — This  is  a  case  of  a  Swedish  ship  laden  with  tar, 
pitch  (a),  iron  hoops,  and  bars,  and  bound  ostensibly  to  Cagliari. 

The  ship  and  cargo  are  claimed  for  the  same  person.  The  ship 
appears  clearly  to  be  Swedish  property.  Eut  there  are  consider- 
able doubts  on  the  property  of  the  cargo. 

[The  Court  then  examined  the  facts  as  to  the  cargo.] 
(a)  See  the  Maria,  poet,  p.  152. 
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1799  I  consider  this,  then,  as  the  case  of  a  Swedish  ship  carrying  pitch 

•^'"'°^'  ^"      and  tar  to  a  French  port,  under  a  pretended  neutral  destination.^ 


SirW.  Soott. 


The  Sakah  What  wiU  be  the  effect  of  such  conduct  ?  Pitch  and  tar  are  now 
become  generally  contraband  in  a  maritime  war :  they  have  been 
condemned  as  such  by  the  highest  authority  in  this  country  (a). 
In  the  practice  of  this  Court  there  is  a  relaxation,  which  allows  the 
carrying  of  these  articles,  being  the  produce  of  the  claimant's 
country ;  as  it  has  been  deemed  a  harsh  exercise  of  a  belligerent 
right  to  prohibit  the  carrying  of  these  articles,  which  constitute  so 
considerable  a  part  of  its  native  produce  and  ordinary  commerce. 
But  in  the  same  practice  this  relaxation  is  understood  with  a  con- 
dition that  it  may  be  brought  in,  not  for  confiscation,  but  for  pre- 
emption— no  unfair  compromise,  as  it  should  seem,  between  the 
belKgerent's  rights,  founded  on  the  necessities  of  self-defence,  and 
the  claims  of  the  neutral  to  export  his  native  commodities,  though 
immediately  subservient  to  the  purposes  of  hostility.  To  entitle 
the  party  to  the  benefit  of  this  rule  a  perfect  bona  fides  on  his  part 
is  required. 

It  is  asked,  why  should  a  real  destination  to  French  ports  be 
concealed  if  the  neutral  has  a  right  to  carry  these  avowedly  ? 
Clearly  to  give  the  French  market  a  greater  security.  If  pitch 
and  tar  are  going  avowedly  to  the  enemy,  they  may  be  brought  in 
for  pre-emption  ;  but  if  papers,  holding  out  a  neutral  destination, 
are  put  on  board,  this  right  is  eluded,  and  the  enemy  is  commo- 
diously  and  securely  provided  with  the  instruments  of  war.  The 
cruiser  can  only  examine  to  satisfy  himself  of  the  fact  of  the 
destination ;  but  he  cannot  detain  without  a  responsibility  in 
damages.  The  false  representation,  therefore,  is  not  useless  for 
the  purposes  of  mischief  :  it  is  the  passport  and  convoy  for  noxious 
articles  to  the  ports  of  the  enemy. 

I  am  of  opinion,  then,  that  this  cargo,  consisting  of  some  articles 
contraband  in  their  own  nature,  and  going  to  the  enemy's  port 
under  a  total  absence  of  that  fair  conduct  which  ought  to  have 
been  maintained  in  order  to  entitle  it  to  the  benefit  of  the  more 
favourable  rule,  is  subject  to  condemnation.     With  respect  to  the 

(a)  In  the  Twee  Juffrowen  {post,  Embden  to  Dieppe,  such  cargo  not 
p.  384),  a  cargo  of  pitch,  and  tar  proved  to  be  the  produce  of  Prussia, 
carried  in  a  Prussian  ship,  bound  from      was  condemned.    See  also  nnte,  p.  1 . 
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ship :  if  I  was  satisfied  that  the  ship  and  cargo  belonged  to  the         1799 
same  person,  I  must  condemn  that  also,  upon  the  ordinary  rule     ■'"'"■'"   • 


which  extends  the  penalty  of  contraband  to  all  the  property  of  the    The  Sarah 

same  owner  involved  in  the  same  unlawful  transaction  («).     But  I        

shall  restore  it  under  the  strong  doubt  which  I  entertain,  whether  ' 

the  cargo  is  not,  in  fact,  the  property  of  other  persons,  I  mean 
French  agents,  for  I  suspect  it,  on  the  grounds  mentioned  above, 
to  have  been  a  French  speculation  throughout.  In  giving  the 
owner  of  the  ship  any  benefit  from  these  doubts,  I  am,  perhaps, 
practising  a  lenity  which  would  require  more  apology  than,  upon 
strict  principle,  I  might  find  easy  to  furnish ;  but  I  shall  content 
myself  with  the  restitution  of  the  ship,  withholding,  as  usual  on 
the  carriage  of  contraband,  the  allowance  of  freight  and  expenses  (J). 


THE  ODIN  (No.  1).  [i  o.  Rob. 

248.] 
Capture — Neutral    Ship — De    facto     British—Fraudulent     Transfer — Con- 
demnation. 

A  British.  sMp,  ostensibly  transferred  to  a  Dane,  captured  wHlo 
trading  with  the  enemy,  condemned  with  her  cargo,  involved  in  the 
same  claim.   ., 

This  was  a  case  of  a  ship  ostensibly  transferred  from  a  British        1799 
subject  to  a  Dane,  and  taken  trading  with  the  enemy.  ""   ^  " 


Sir  W.  Scott. — This  is  a  case  of  very  considerable  property,  the 
ship  and  cargo,  both  of  which  are  involved,  being  described  to  be 
of  the  value  of  150,000/.  Being  of  this  value,  it  is  of  course  a 
ease  of  proportionable  importance,  and -I  feel  the  caution  with 
which  a  judicial  determination  upon  interests  of  such  an  extent 
ought  to  be  framed  and  delivered.  At  the  same  time  it  is  unneces- 
sary to  observe  that  the  quantum  of  the  property  can  have  no 
influence  upon  the  legal  merits  of  the  questions  which  I  have  to 

(a)  In  the  America,  Sir  W.  Scott  by  the  fraud  of  the  master,  the  Court  [3  0.  Rob.  36.] 

said :  "  It  is  not  a  new  rule  that  if  a  would  in  all  cases  press  the  rule  to 

ship  is  going  with  false  papers  the  the  utmost  rigor  against  him."    The 

owner  shall  lose  his  freight.     I  do  Court  then  held  that  such  a  case  had 

not  say  that  if  an  owner  makes  out  not  been  made  out. 
a  clear  case  that  he  has  been  duped         (i)  See  the  Franklin,  post,  p.  298. 
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1799         examine.     The  same  principles  apply  to  a  case  of  150/.  (all  other 
""      '     circumstances  being  equal),  which  must  be  applied  to  this  case  of 


The  Odiit.     150,000/.,  and  the  same  general  duty  lies  upon  the  Court  to  pro- 
Sir  W.  Scott,   ceed  with  all  the  tenderness  which  is  due  to  property,  however 
small,  and  with  all  the  firmness  which  it  is  bound  to  exercise,  be 
the  property  ever  so  large. 

The  claim  given  is  for  the  ship  and  cargo,  as  the  property  of 
Mr.  Jacob  Krefting,  described  to  be  a  Norwegian  by  birth^  resi- 
dent and  carrying  on  his  business  at  Fredericksnagore,  a  Danish 
establishment  near  Calcutta,  in  which  he  is  second  in  council.  It 
appears  that  the  ship  went  with  a  cargo  from  the  river  Hooghley  to 
Batavia ;  part  of  that  cargo  she  disposed  of  there,  and  took  another 
cargo  destined  to  Copenhagen,  and  in  the  prosecution  of  her  voyage 
was  seized  and  taken  by  a  British  ship  of  war.  And  if  this  had 
been  the  whole  of  the  case  the  consequence  must  have  been  an 
immediate  restitution,  because  this  Court  has  not  taken  upon  itself 
to  lay  down  that  a  Danish  merchant  at  Fredericksnagore,  a  Danish 
settlement,  may  not  send  a  cargo  of  his  own  in  his  own  ship  to 
Batavia,  there  dispose  of  that  cargo  and  purchase  another,  and 
bring  it  to  his  own  country  in  Europe.  But  a  fact  appears  in  the 
case,  a  fundamental  fact,  which  gives  rise  to  the  whole  of  the  present 
inquiry,  namely,  that  this  ship  had  been,  a  very  short  time  before 
this  voyage,  the  property  of  Messrs.  Lambert  &  Ross,  British 
subjects,  residing  at  Calcutta.  This  fact  leads  to  the  question 
whether  this  ship  had  been  actually  and  bona  fide  transferred  from 
them  to  this  Danish  merchant?  For  if  not,  if  she  continued  the 
property  of  these  British  merchants,  going  on  their  commercial 
eiTands  to  Batavia,  then  a  port  of  the  public  enemies  of  his 
Majesty,  she  is  going  illegally,  and  illegally  so  as  to  subject  her  to 
confiscation,  there  being  no  maxim  better  or  more  firmly  established 
in  the  maritime  law  of  this  country  than  this,  that  no  subject  of 
the  King  can  trade  directly  with  the  public  enemy  but  under  a 
licence  authorising  him  so  to  do,  and  that  if  he  does  presume  to 
trade  otherwise  his  property  so  employed  is  liable  to  confiscation. 
If  this  should  tui-n  out  to  be  the  case  respecting  the  ship  it  will 
dispose  of  all  British  interests  in  her.  The  cargo,  it  is  to  be 
observed,  is  claimed  for  the  same  person  and  in  the  same  claim. 
If  the  claim  is  deemed  fraudulent,  as  it  respects  the  property  of 
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the  ship,  it  will,  I  think,  be  entitled  to  little  regard,  as  it  respects         1799 
the  property  of  the  cargo  claimed  for  the  same  proprietor,  and  appear-        "''''  * 


ing  evidently  to  be  concerned  in  one  and  the  same  original  adven-  The  Odin. 
ture.  I  am  not  aware  of  the  obligation  that  lies  upon  the  Court,  in  the  sir  W.  Scott, 
case  of  such  a  claim,  to  separate  its  sound  from  its  diseased  parts 
for  the  benefit  of  a  claimant  detected  in  the  falsehood  of  a  con- 
siderable portion  of  his  claim.  He  has  no  right  to  insist  that  a 
discrimination  shall  be  made  in  the  property  which,  if  any  part  be 
his  own,  he  has  fraudulently  and  with  corrupt  views  mixed  up  with 
the  property  of  others.  But  in  this  particular  case  it  does  not  rest 
upon  that  general  principle,  because  much  of  the  evidence  (at  least 
arising  from  general  circumstances)  which  applies  to  the  property 
of  the  ship  applies  with  equal  force  to  that  of  the  cargo. 

It  is  not  to  be  denied  that  the  ship  had  been  very  recently  the 
property  of  these  British  merchants,  navigated  by  John  Elmore ; 
but  here  is  a  bill  of  sale  regularly  executed  under  their  hands,  by 
which  she  is  transferred  to  Mr.  Kreftiug ;  and  the  benefit  of  the 
general  presumption  has  been  claimed  for  this  transfer,  that  every 
act  must  be  presumed  a  bond  fide  and  a  real  act,  to  which  may  be 
added  the  other  general  presumption  that  the  acts  of  men  must 
be  taken  prima  facie  to  be  innocent ;  whereas  if  this  transfer  is 
fictitious,  here  is  a  criminal  transaction  of  a  direct  trading  with 
the  enemy.  Other  more  particular  presumptions  have  been  called 
in  aid.  It  was  said  that  it  was  highly  improbable  that  British 
merchants  should  send  their  property  of  immense  value  to  an 
enemy's  port,  where  it  would  run  the  hazard  of  confiscation. 

[The  Court  then  examined  the  evidence  at  great  length  and 
condemned  ship  and  cargo,  on  the  ground  that,  on  the  evidence, 
the  claimant  was  not  the  real  owner  of  the  ship.] 


K. 
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Becapture — British  Sailors  on  Foreign  Ship — Eight  to  claim  in  British  Prize 
Court — Lien  on  Becaptured  Goods  landed. 

An  American  ship  -with  a  crew  partly  British  was  captured  by  the 
Prench,  between  whom  and  the  Americans  there  were  de  facto  hostilities, 
and  was  recaptured  by  her  crew.  Proceedings  were  brought  by  the 
British  seamen  in  England  in  respect  of  such  recapture.  Part  of  the 
salved  cargo  had  been  landed  before  the  institution  of  the  suit.  Held, 
that  the  Ooiirt  had  jurisdiction  in  respect  of  the  recapture  of  a  ship 
belonging  to  a  friendly  power  between  whom  and  France  there  were  de 
facto  hostilities.  Seld  also,  that  the  salved  goods  when  landed  could  be 
followed  by  the  process  of  the  Oourt. 

1799  This  was  a  case  of  salvage  on  recapture  of  an  American  ship  by 

March  19.  ^}^q  crew,  part  of  whom  being  British  seamen,  and  praying  to  be 
rewarded,  the  cause  now  came  on  to  be  heard  on  protest  against 
the  jurisdiction  of  the  Oourt  over  an  American  ship. 

In  support  of  the  protest,  the  King's  Advocate  and  Seioell. 

Against  the  protest,  Lawrence  and  Bwabey. 

SiK  W.  Scott. — This  is  a  case  of  an  American  ship  taken  by  the 
French  on  a  voyage  from  Philadelphia  to  London,  and  afterwards 
rescued  by  her  crew. 

It  is  allowed  to  have  been  a  rescue  very  much  to  the  advantage 
of  the  owners,  as  a  considerable  reward  has  been  already  paid  to 
the  master  by  the  underwriters.  I  shall  not  now,  however,  enter 
into  a  discussion  of  the  facts  for  the  purpose  of  settling  the  total  of 
the  reward,  or  the  proportions  to  be  assigned  to  the  particular 
actors  in  the  service,  because  a  previous  question  has  been  started 
respecting  the  jurisdiction  of  the  Ooui't.  It  appears  that  there 
has  been  an  arrest,  by  process,  of  the  ship  and  of  such  goods  as 
had  not  been  delivered  on  shore ;  but  that  some  goods  had  been 
landed  and  delivered  whilst  a  negotiation  was  going  on  between 
the  parties  to  settle  the  reward.  An  appearance  has  been  given 
under  protest  as  to  the  goods  landed,  but  that  cannot  by  any 
possibility  legally  avail,  except  as  to  those  goods  so  landed  on 
shore,  so  far  as  it  is  founded  on  the  mere  circumstance  of  locality. 
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For  tTie  rest  an  appearance  has  been  given  generally.     Eut  still  I        1799 
am -willing  to  say  that  if  there  was  a  well  founded  objection  to  tlie 


jurisdiction  of  the  Conrt  in  general,  I  should  not  think  it  right  to     The  Two 

hold  the  parties  either  to  their  general  appearance  or  to  the  mere        

grounds  of  their  partial  protest.  ir     .   co  . 

It  has  been  slightly  questioned  in  the  act  of  Court  (which 
contains  the  exposition  of  facts  given  in  by  both  parties),  whether 
there  was  such  a  state  of  hostilities  between  America  and  France 
as  to  raise  a  title  to  salvage  for  American  goods  retaken  from  the 
French.  But  this  point  has  not  been  pursued  in  argument ;  and, 
indeed,  I  should  wonder  if  it  had,  after  the  determinations  of  this 
Court,  which  have,  in  various  instances,  decreed  salvage  in  similar 
cases.  It  is  not  for  me  to  say  whether  America  is  at  war  with 
France  or  not ;  but  the  conduct  of  France  towards  America  has 
been  such  de  facto,  as  to  induce  American  owners  to  acknowledge 
the  services  by  which  they  have  recovered  their  ships  and  cargoes 
out  of  the  hands  of  French  cruisers  by  force  of  arms.  In  this  very 
instance  it  seems  to  have  been  so  understood,  for  the  underwriters, 
representiug  the  owners,  have  rewarded  the  master  of  this  vessel 
for  an  act  which  would,  on  any  other  supposition  than  that  of  sub- 
sisting hostiUties,  have  been  reprehensible.  For  although  it  is 
meritorious  to  rescue  by  force  of  arms  from  an  enemy,  it  is  quite 
the  reverse  to  rescue  from  a  neutral,  from  whom  the  owner  would 
have  a  right  to  claim  costs  and  damages  for  an  unjust  seizure  and 
detention.  If,  instead  of  this,  a  rescue  by  force  is  attempted,  and 
the  party  takes  the  law  into  his  own  hands,  it  becomes  a  breach  of 
the  law  of  nations,  which  would  endanger  the  ship  and  cargo  if 
that  attempt  should  be  disappointed;  if,  therefore,  the  French 
seizors  were  to  be  considered  as  neutrals,  the  owners  would  have 
reason  to  complain  that  this  rescue  had  exposed  their  property  to 
unnecessary  hazard  instead  of  preserving  it.  These  owners  are 
therefore  barred  by  their  own  act  from  objecting  against  the 
necessity  and  the  legality  of  salvage,  whatever  may  be  the  present 
situation  of  affairs  between  America  and  France. 

This  being  disposed  of,  I  come  now  to  a  second  position,  that 
every  person  assisting  in  rescue  has  a  lien  on  the  thing  saved.  He 
has,  as  it  has  been  argued,  an  action  in  personam  also ;  but  his  first 
and  his  proper  remedy  is  in  rem,  and  his  haA'ing  the  one  is  no 
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argument  against  his  title  to  the  other.  Then  where  is  this  lien  to 
he  demanded?  It  should  seem  that  that  was  an  unnecessary 
question  to  he  proposed,  when  the  goods  were  admitted  to  he  in 
England ;  hut,  strange  as  it  may  appear,  it  is  argued  that  this 
claim  is  to  be  enforced  in  America,  hecause  the  ship  is  an  American 
ship,  and  the  parties  are  American  sailors.  In  the  first  place,  I  am 
satisfied  that  these  persons  are  not  to  he  considered  as  American 
sailors — they  are  British-horn  subjects  returning  to  their  own 
country,  without  any  engagement  or  intention  to  go  back  to 
America,  and  without  having  any  domicile  there,  and  merely 
working  theii'  passage  homeward  on  board  this  ship.  They  are, 
then,  not  at  all  in  the  condition  of  American  subjects,  neither  are 
they  so  to  be  considered  in  this  act,  even  if  hired  as  mariners  on 
board  this  American  vessel ;  for  this  act  was  no  part  of  their 
general  duty  as  seamen  :  they  were  not  bound  by  their  general 
duty  as  mariners  to  attempt  a  rescue,  nor  would  they  have  been 
guilty  of  a  desertion  of  their  duty  in  that  capacity  if  they  had 
declined  it.  It  is  a  meritorious  act  to  join  in  such  attempts,  and  if 
there  are  persons  who  entertain  any  doubts  whether  it  ought  to  be 
so  regarded,  I  desire  not  to  be  considered  as  one  of  the  persons 
who  entertain  any  such  doubts.  But  it  is  an  act  perfectly  volun- 
tary, in  which  each  individual  is  a  volunteer,  and  is  not  acting  as 
a  part  of  the  crew  of  the  ship  in  discharge  of  any  official  duty, 
either  ordinary  or  extraordinary.  The  opposition,  therefore,  to  the 
jurisdiction  of  the  Court  fails  in  its  foundation  of  fact  that  these 
are  American  seamen.  But  it  is  asked,  if  they  were  American 
seamen,  would  this  Court  hold  plea  of  their  demands  ?  It  may  be 
time  enough  to  answer  this  question  whenever  the  fact  occurs.  In 
the  meantime  I  will  say  without  scruple  that  I  can  see  no  incon- 
venience that  would  arise  if  a  British  Court  of  Justice  was  to  hold 
plea  in  such  a  case,  or  conversely,  if  American  Courts  were  to  hold 
pleas  of  this  nature  respecting  the  merits  of  British  seamen  on  such 
occasions ;  for  salvage  is  a  question  of  the  jus  genUum,  and  mate- 
rially different  from  the  question  of  a  mariner's  contract,  which  is 
a  creature  of  the  particular  institutions  of  each  country,  to  be 
applied,  and  construed,  and  explained  by  its  own  particular  rules. 
There  might  be  good  reason,  therefore,  for  this  Court  to  decline  to 
interfere  in  such  cases,  and  to  remit  them  to  their  own  domestic 
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forum ;  but  this  is  a  general  claim  upon  the  general  ground  of        1799 
quantum  meruit,  to  he  governed  hy  a  sound  discretion,  acting  on     ^''""'  ^^- 
general  principles;    and  I  can  see  no  reason  why  one  country     TheTvo 

should  he  afraid  to  trust  to  the  equity  of  the  Courts  of  another  on        

such  a  question,  of  such  a  nature,  so  to  he  determined.  ^"^^^  ^''°*'- 

It  is  said  different  countries  may  have  different  proportions  of 
salvage,  and,  therefore,  an  inconvenience  may  arise  from  such  inter- 
ference. But  I  do  not  know  that  there  exists  any  rule  on  this 
matter  heyond  that  which  subjects  such  matters  to  a  sound  dis- 
cretion, distributing  the  reward  according  to  the  value  of  the 
services  that  have  been  performed.  There  is  no  rule  prescribed  in 
the  EngUsh  law,  nor  do  I  know  of  any  in  the  codes  of  France  or 
Spain,  applying  to  the  cases  of  foreign  property  rescued.  In  cases 
of  rescue  between  English  subjects  this  Court  usually  adopts  the 
proportion  of  recapture ;  but  it  is  not  bound  to  do  so,  and  in  respect 
to  foreigners  there  is  no  rule  but  that  of  the  quantum  meruit. 
Indeed,  I  believe  this  is,  perhaps,  the  first  case  in  which  a  foreign 
rescue  has  been  made  by  British  assistance.  As  to  the  case  which 
has  been  put,  of  a  rescue  by  a  crew,  of  which  nineteen  should  be 
English  and  one  a  Spaniard,  I  cannot  see  that  any  great  difficulty 
would  ensue.  The  case  of  recapture  is  provided  for  by  the  regu- 
lations of  Spain,  but  I  do  not  recollect  that  the  case  of  rescue  is  so  ; 
but  supposing  that  it  is,  and  that  it  gives  the  entire  benefit  of  the 
rescued  property  to  the  rescuers,  and  that  it  was  necessary,  or  at  all 
proper,  to "  decide  such  a  mixed  case  with  any  attention  to  that 
rule,  the  whole  effect,  and,  therefore,  the  whole  inconvenience 
would  be,  that  one-twentieth  part  of  the  property  would  be  con- 
demned to  that  Spaniard ;  for  there  is  no  pretence  to  say  that  the 
nineteen  Englishmen  would  be  entitled  to  any  benefit  from  such  a 
rule. 

These  considerations,  therefore,  found  no  solid  objections  against 
the  exercise  of  the  jurisdiction ;  but  I  go  fui'ther  and  say  that  I 
think  there  is  great  reason  for  it,  because  it  is  the  only  way  of 
enforcing  the  best  security — that  of  the  lien  on  the  property  itself. 
Between  parties  who  were  all  Americans,  if  there  was  the  slightest 
disinclination  to  submit  to  the  jurisdiction  of  this  Court,  I  should 
certainly  not  incline  to  interfere ;  for  this  Court  is  not  hungry 
after  jurisdiction,  where  the  exercise  of  it  is  not  felt  to  be  beneficial 


134  THE  TWO  FRIENDg. 

1799         to  the  parties  between  wliom  it  is  to  operate.     At  the  same  time, 
March  19.     j  ^ggj^g  ^q  ])e  iinderstood  to  deliver  no  decided  opinion,  whether 


The  Two      American  seamen  rescuing  an  American  ship  and  cargo  brought  into 

this  country  might  not  maintain  an  action  in  rem  in  this  Court  of  the 

^  •  °°  •  law  of  nations.  But  if  there  was  British  property  on  board,  and 
American  seamen  were  to  proceed  here  against  that,  I  should 
think  it  a  criminal  desertion  of  my  duty  if  I  did  not  support  their 
claim. 

In  the  present  case  no  American  seaman  has  appeared,  nor  is  it 
proved  that  there  was  any  British  property  on  board.  But  as  to 
these  British  seamen  holding  no  connection  with  America,  and 
having  rescued  foreign  property,  I  have  no  doubt  that  they  are 
entitled  to  have  their  services  rewarded  here;  for  it  would  be  but  a 
mere  mockery,  and  a  derision  of  their  claims,  to  send  them  back  to 
America  to  hunt  out  their  redress  against  each  individual  owner  of 
separate  bales  of  goods.  It  were  better  to  inform  them  that  they 
were  entitled  to  nothing  than  to  remit  them  on  such  a  wild  pursuit. 
I  should  therefore  think  it  a  reproach  to  the  Courts  of  this  country 
if  they  were  not  open  to  lend  their  assistance  in  such  a  case. 

I  must  do  the  owners  themselves  the  justice  to  observe  that  they 
seem  to  have  been  so  sensible  of  the  impropriety  of  such  a  proceeding 
that  they  have  referred  the  matter  to  the  insurers  here  in  this 
country;  and  it  has  been  said  that  the  insurers  are  the  proper 
persons  to  distribute  the  reward.  It  might  happen  that  property 
was  not  insured.  What  is  to  be  done  in  such  a  case  ?  I  know  of 
no  necessity  that  exists  for  an  arbitration  on  such  a  matter.  If 
the  parties  agree  and  the  arbitrators  offer  such  terms,  from  equity 
and  liberality,  as  induce  them  to  abide  by  their  arbitration,  there 
can  be  no  objection  to  that.  But  to  say  that  the  claimants  are  of 
right  to  abide  by  any  arbitration,  and  that  they  are  compelled  to 
an  arbitration  when  they  have  a  legal  right  to  a  legal  decision,  is 
not  a  very  reasonable  expectation. 

I  think  I  might  say  without  just  offence  that  insurers,  if  arbi- 
trations were  necessary,  are  not  the  fittest  persons  to  be  resorted  to 
as  arbiters,  for  this  simple  reason :  that  they,  being  generally  the 
persons  who  are  to  pay,  are  not  exactly  the  persons  whom  a 
considerate  man  would  select  to  determine  the  quantum  of  pay- 
ment.    On  a  question  between  those  who  are  to  pay  and  those 
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who  are  to  receive,  either  of  those  classes  of  men  are  but  ill         1V99 

prepared  to  decide.     It  will  not  be  understood  to  be  any  reflection  !!! L 

on  the  known  liberality  of  British  insurers  when  I  observe  that  one  J^^  '^^° 
great  end  of  the  institution  of  civil  society  is  to  prevent  men  from 
being  judges  in  cases  wherein  they  are  concerned,  and  to  remit  the 
decision  of  adverse  interests  to  those  who  can  have  no  interest 
whatever  in  the  determination  of  any  such  cases.  I  am  of  opinion, 
therefore,  that  the  jurisdiction  of  the  Coui't  is  well  founded,  and 
that  the  parties  had  a  right  to  resort  to  it ;  that  the  circumstance 
of  the  ship  and  cargo  being  American  property  will  not  exclude 
the  jurisdiction  where  there  are  any  British  subjects  concerned, 
and  where  the  goods  are  within  its  jurisdiction. 

But  another  question  arises,  whether  the  jurisdiction  is  ousted 
by  the  landing  of  the  goods,  so  far  as  relates  to  that  quantity 
landed.  I  confess  I  see  no  great  advantage  likely  to  accrue  to  the 
American  owners  from  this  objection,  because  if  they  take  the  case 
from  this  Court  on  such  a  ground  they  must  go  to  another ;  and 
if  their  objection  is  to  a  British  judicature,  as  I  collect  from  the 
argument,  much  is  not  gained  from  going  to  a  British  Court  of 
common  law ;  it  would  be  but  to  change  postures  on  an  uneasy 
bed.  But  let  us  see  how  far  this  objection  can  avail.  It  is  said 
that  the  goods  being  on  shore  are  out  of  the  jurisdiction  of  the 
Court  of  Admiralty.  With  regard  to  the  Instance  Court,  that 
may  be  true.  In  cases  of  wreck  and  derelict  I  have  known  many 
instances  of  great  hardship,  and  I  will  add,  of  crying  injustice ; 
where  salvors  have  been  amused  with  negotiations  till  the  goods 
were  landed,  and  then  the  authority  of  this  Court  has  been  defied, 
and  the  just  demands  of  the  claimants  laughed  to  scorn.  How  far 
such  a  proceeding  would  be  sustained  by  a  Court  of  common  law  is 
more  than  it  would  be  proper  for  me  to  conjecture  ;  further  than 
that  it  seems  matter  of  reasonable  doubt  how  far  a  change  of 
locality  so  effected  would  be  permitted  to  defeat  the  claims  of 
substantial  justice. 

There  is  no  reason  to  surmise  such  an  intention  in  these  parties, 
although  it  does  not  appear  that  the  goods  were  landed  after  notice 
that  proceedings  had  been  instituted  here.    ' 

But  whatever  may  be  the  law  as  to  wreck  and  derelict,  I  con- 
ceive it  does  not  apply  to  these  goods,  which  I  consider  to  be  goods 
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of  prize ;  for  I  know  no  other  definition  of  prize-goods  than  that  they 
are  goods  taken  on  the  high  seas,  jure  helK,  out  of  the  hands  of  the 
enemy ;  and  there  is  no  axiom  more  clear  than  that  such  goods,  when 
they  come  on  shore,  may  be  followed  by  the  process  of  this  Court. 
In  such  cases  the  common  law  courts  hold  they  have  no  jurisdic- 
tion, and  are  even  anxious  to  disclaim  it.  The  case  of  the  Oostcr 
Hems,  which  has  been  alluded  to,  was  very  different  from  this.  In 
that  case  there  was  a  .material  distinction  as  to  the  origin  of  the 
subject-matter,  for  it  was  there  expressly  said  by  the  great  person 
who  then  presided,  "  that  those  goods  had  never  been  taken  on  the 
high  seas,  they  had  only  passed  in  the  way  of  civil  bailment  on 
delivery  into  civil  hands,  and  were  afterwards  arrested  on  shore 
as  prize.  It  was  held,  that  there  was  no  act  of  capture  on  the 
high  seas,  and  therefore  that  they  were  not  to  be  considered  as 
prize  (a). 

But  the  present  case  is  radically  bottomed  in  prize  ;  and  if  so, 
all  the  consequences  of  prize  will  follow.  If  the  goods  are  removed 
before  proceedings  are  commenced  they  are  still  liable  to  be  called 
in  by  a  monition.  A  different  way  has  been  taken  in  this  case  by 
a  personal  monition,  as  more  convenient  to  the  parties  proceeded 
against.  On  the  whole,  I  am  of  opinion  that  the  English  seamen 
are  entitled  to  redress  here  ;  that  these  goods  being  matter  of  prize, 
even  that  part  which  had  been  landed,  are  subject  to  the  juris- 
diction of  this  Court,  and  I  shall  therefore  overrule  the  protest. 
That  is  all  that  I  can  do  at  present. 


(a)  The  Ooster  Eems  was  the  case 
of  a  ship  stranded  on  the  Goodwin 
Sands,  on  a  voyage  from  the  Texel  to 
the  East  Indies.  The  cargo  was  sent 
on  shore,  and  amongst  the  rest  some 
boxes  of  silver  were  deposited  with 
the  Prussian  Consul.  The  warden  of 
the  Cinque  Ports  claimed  the  cargo 
as  the  property  of  enemies,  being 
become  a  perquisite  of  Admiralty 
■within  that  jurisdiction.  The  master 
obtained  a  monition  from  the  High 
Court  of  Admiralty  to  arrest  the 
goods  and  remove  the  cause  from  the 
Cinque  Ports   to  the    Prize  Court, 


where  he  gave  a  claim  for  the  cargo 
as  Prussian  property.  The  cargo 
•was  condemned,  but  on  appeal  that 
sentence  -was  reversed ;  and  the  Lords 
pronounced,  "that  the  High  Court 
of  Admiralty  had  not  a  jurisdiction 
over  the  goods  seized  and  proceeded 
against ;  and  they  reversed  the  decree 
appealed  from  for  want  of  jurisdic- 
tion :  "  Lords,  July  14th,  1784. 

Present,  Lord  Thurlow,  Lord  High 
Chancellor  of  Great  Britain;  Earl 
Gower,  Lord  President  of  the  Coun- 
cil; Marquis  of  Caermarthen;  Sir 
Lloyd  Kenyon,  Master  of  the  EoUs. 


THE  CORIEK  MAEITIMO. 
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On  the  16tli  of  May  the  cause  came  on  to  he  heard  as  to  the 
merits  of  the  parties. 

Note. — lOth.  May,  1799. — In  tlie  Good  Intent,  HumpMes,  an  English  vessel 
recaptured  from  the  French,  by  an  American  armed  ship,  the  American 
salvors  appeared  praying  salvage.  Court :  This  is  an  amioahle  case ;  there 
is  no  opposition  to  the  jurisdiction  of  this  Court.  There  seems  to  have  been 
no  extraordinary  merit,  as  the  American  ship  was  a  ship  of  force,  and  no 
resistance  was  made.     I  shall  therefore  direct  the  usual  salvage  of  a  sixth. 
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Practice —  Capture — Delay  in  Proceedings — Demurrage. 

A  vessel  was  captured  on  November  13th,  and  a  claim  for  its  restora- 
tion was  made  by  the  owners  on  December  23rd,  but  no  appearance  was 
entered  by  the  captors  tiU  Febmary  26th  following.  Held,  that  the 
claimants  were  entitled  to  recover  demurrage  from  the  captors,  to  bo 
assessed  by  the  registrar  and  merchants. 

This  was  a  case  of  a  ship  captured  on  the  13th  of  November, 
1796,  and  carried  into  Shields. 

The  claim  was  given  on  the  23rd  of  December,  and  no  proceed- 
ings having  been  instituted  by  the  captors,  the  claimants  took  out 
a  monition  against  the  captors  to  proceed  to  adjudication,  on 
suggestion  that  there  was  an  intention  of  removing  the  vessel  from 
Shields  to  Scotland. 

No  appearance  was  given  for  the  captors  till  the  26th  of 
February,  when  they  consented  to  restitution.  An  application 
was  now  made  that  the  claimants  might  be  allowed  demurrage. 

Court :  Demurrage  is  clearly  due.  The  captor  has  not  only 
neglected  his  duty,  but  there  appears  to  have  been  an  intention  of 
violating  it  still  further  by  carrying  the  vessel  into  another  port 
out  of  the  jurisdiction  of  this  Court.  On  the  part  of  the  claimants 
there  has  been  no  precipitation,  nor  any  attempt  to  throw  odium 
on  the  captor.  They  waited  nearly  two  months ;  and  I  must  not 
suffer  them  to  be  prejudiced  by  that  forbearance. 

No  appearance  is  now  given  for  the  captors.  There  has  been 
some  misconduct  for  which  they  are  responsible,  and  perhaps  it 
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1799         ought  to  call  for  more  than  a  mere  reparation  in  damage.     I  shnll 

.^^"^  ^-       grant  demurrage,  referring  it  to  the  registrar  and  merchants  to  fix 

The  Coeieb    the  proportion. 
Maeitimo. 

Demurrage  assessed  on  180  tons  for  three  months  and  twenty 
days — 330/. 


[1  c.  Rot.  THE  COPENHAGEN. 

288.] 

Oajiture — Interruption  of  Voyage — Transhipment  of  Caryo — Bight  of  Bhip- 
owner  to  Freight. 

A  neutral  ship,  driven  in  by  stress  of  weather,  and  in  need  of  repairs, 
■was  seized  with  her  cargo  in  a  British  port.  The  cargo  was  restored 
and  transhipped.  Afterwards  the  ship  was  restored.  Held,  in  the 
circumstances,  that  pro  rata  fi'eight  was  due  to  the  shipowner  from  the 
owners  of  cargo.  Capture  being  considered  as  delivery,  the  captors  of 
enemy's  goods  in  a  neutral  ship  are  generally  liable  for  the  freight,  pro- 
vided that  the  voyage  has  been  interrupted  solely  by  the  capture. 

1799  Petition  to  the  Court  for  the  settlement  of  freight  for  tranship- 


AprilQ,  12, 


ment  of  prize  goods,  hetween  the  ship,  cargo,  and  transhippers. 

Sir  W.  Scott. — This  is  a  ship  not  captured  at  sea,  but  seized  in 
a  British  port,  into  which  she  had  been  driven  by  stress  of  weather, 
as  it  has  been  asserted  "  merely  on  account  of  the  cargo,  the  ship 
being  duly  documented."  Duly  documented  is  altogether  a  relative 
term,  for  a  vessel  may  be  duly  documented  in  one  case  by  papers 
which  would  not  be  sufficient  documents  in  another.  Thus  in 
ordinary  eases  a  Danish  ship  would  be  duly  documented  by  a 
Danish  pass  and  other  papers ;  but  if  she  appeared  to  have  been 
bought  in  the  enemy's  country  during  the  war  a  bill  of  sale  would 
be  necessary,  and  that  duly  verified  and  supported.  In  the  present 
case  the  Court  ordered  further  proof  as  well  of  the  ship  as  of  the 
cargo.  The  latter  was  restored  on  the  1st  of  August,  1797,  but 
the  original  hearing  of  the  ship  not  coming  on  till  the  20th  of 
August,  1797,  the  ship  was  not  restored  on  further  proof  till  the 
28th  of  May,  1798.  The  ship  having  come  in  originally  in  distress 
and  wanting  repairs,  it  became  necessary  to  take  out  the  cargo,  and 
there  being  no  warehouses  at  hand  it  was  put  on  board  three  other 
vessels,  which  very  reluctantly  engaged  in  the  service,  and  were 
finally  induced  to  do  so  by  a  written  contract  with  the  master;  and 
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as  the  cargo  consisted  of  commodities  brouglit  from  Smyrna  these        1799 


April  9,  12. 
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ships  were  obliged  to  submit  to  perform  quarantine,  and  the  com 

modities  being  damaged  these  vessels  sustained  some  actual  injury   ^™j^°^^^" 

by  having  them  on  board.     As  the  Copenhagen  was  still  further 

detained  after  the  cargo  was  restored,  and  was  therefore  unable  to 

prosecute  her  original  voyage,  part  of  the  cargo  was  sent  to  London 

and  part  was  put  on  board  other  ships  to  go  on  to  the  original 

destination. 

On  these  facts  four  questions  have  arisen :  1st,  Whether  demur- 
rage is  due  for  the  detention  of  the  ship  ?  and  this  question  lies 
between  the  owners  of  the  ship  and  the  owners  of  the  cargo,  for 
there  is  no  application  for  demurrage  against  the  seizors  nor  any 
ground  for  it ;  2ndly,  Whether  freight  is  due  for  the  whole  voyage 
or  only^ro  rata  ?  for  that  some  freight  is  due  is  not  denied,  and  this 
also  is  a  question  between  the  owners  of  the  ship  and  the  owners  of 
the  cargo  ;  3rdly,  What  sum  of  money  is  due  to  the  owners  of  the 
three  ships  ?  4thly,  the  last  question  arises  in  some  measure  out  of 
the  preceding  one :  Whether  the  owners  of  the  Copenhagen  or  the 
owners  of  the  cargo  are  responsible  for  this  sum  of  money,  and  also 
for  the  expenses  of  the  repairs  of  the  ship  and  other  charges  ? 

The  proprietors  of  the  ship  assert  that  the  whole  is  a  matter  of 
simple  or  particular  average  on  the  cargo  only,  and  the  owners  of 
the  cargo  contend  that  the  expenses  of  transhipment  are  a  matter 
of  general  average,  falling  on  all  parties,  and  affecting  the  ship  in 
common  with  the  cargo,  but  that  the  ship  alone  must  bear  the 
expenses  of  her  own  repairs. 

In  the  first  place  the  ship  was  not  brought  in  by  seizure ;  there 
was  no  bringing  into  port  by  capture.  I  think  it  is  perfectly  clear 
that  she  wanted  repair ;  and  that  she  stayed  in  Milford  Haven  for 
that  purpose,  as  well  as  for  the  purpose  of  proving  her  neutral 
character.  It  appears  also  that  the  proof  of  the  character  of  the 
ship  took  up  more  time  than  that  of  the  cargo.  Under  these 
circumstances  there  cannot  be  the  slightest  pretence  for  a  claim  of 
demurrage  against  the  cargo  on  any  ground  whatever. 

Secondly.  With  respect  to  the  freight,  some  is  admitted  to  be  due; 
as  the  ship  has  brought  her  cargo  from  Smjrrna  through  much  the 
most  considerable  part  of  the  voyage.  But  it  is  said  that,  in 
matters  of  prize,  the  whole  freight  is  always  given ;  and  for  this 


HAUBN. 

SirW.  Scott. 


140  THE  COPENHAGEN. 

1799  reason,  because  capture  is  considered  as  delivery,  and  a  captured 
Apni  9,  12.  ygggg]  earns  her  whole  freight.  I  have  already  said  that  this  is  not 
The  Copen-  merely  or  originally  a  matter  of  prize ;  the  ship  was  not  brought  in 
as  such ;  she  came  in  first  from  distress,  and  was  afterwards  put 
uj)on  the  proof  of  her  character ;  it  is  a  case  of  a  mixed  nature  ; 
and  the  maxim  that  capture  is  delivery  is  not  to  be  taken  in  the 
general  way  in  which  it  has  been  laid  down.  It  is  by  no  means 
true,  except  where  the  captor  succeeds  fully  to  the  rights  of  the 
enemy,  and  represents  him  as  to  those  rights.  If  a  neutral  vessel, 
having  enemy's  goods,  is  taken,  the  captor  pays  the  whole  freight 
because  he  represents  the  enemy  by  possessing  himself  of  the 
enemy's  goods  Jure  belli;  and  although  the  whole  freight  has  not 
been  earned  by  the  completion  of  the  voyage,  yet,  as  the  captor  by 
his  act  of  seizure  has  prevented  its  completion,  his  seizure  shall 
operate  to  the  same  effect  as  an  actual  delivery  of  the  goods  to  the 
consignee,  and  shall  subject  him  to  the  payment  of  the  full  freight. 
But  if  ship  and  cargo  being  both  neutral  are  restored,  the  con- 
sequence is  only  that  the  ship  must  proceed  on  and  complete  her 
voyage  before  she  can  demand  her  freight.  If  the  cargo  is  restored 
whilst  the  ship  continues  under  detention,  still  less  reason  is  there 
to  contend  that  she  has  earned  her  whole  freight.  Such  is  the 
present  case  in  which  the  ship  has  failed  in  her  contract,  and  this 
not  owing  to  the  cargo  in  any  manner,  but  to  her  own  state 
of  distress  originally,  and  afterwards  to  her  dubious  character. 
Under  these  circumstances  it  is  impossible  to  say  that  she  has 
earned  more  than  a  freight  pro  rata  itineris,  which  therefore  the 
registrar  and  merchants  must  ascertain  in  the  usual  manner. 


"O' 


[The  Court  then  dealt  with  the  quantum  of  the  demand  of  the 
owners  of  the  three  vessels,  and  with  the  rights  of  the  owners 
of  ship  and  cargo  inter  se  for  repair's  to  the  ship,  and  the  cost  of  the 
transhipment  of  the  cargo.] 
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296.] 
Capture — Enemy  Goods — Neutral  Ship — Bight  to  Freight. 

The  general  principle  is  that  when  enemy  goods  are  captured  on  a 
neutral  ship,  the  owner  of  such  ship  has  the  same  right  against  the 
captors  for  freight  as  against  the  enemy.  But  held  not  to  apply  where 
a  neutral  ship  was  engaged  in  the  coasting  trade  of  an  enemy. 

This  was  a  case  respecting  the  allowance  of  freight  and  expenses        1799 
to  a  neutral  ship  taken   carrying  on  the   coasting  trade  of  the      -^^"^  ^- 
enemy. 

SiK  W.  Scott. — This  is  the  case  of  a  ship  sailing  under  Danish 
colours,  and  taken  with  a  cargo  of  salt  on  a  voyage  from  Cadiz  to 
Castropel,  in  Galieia.  The  ship  has  been  restored,  reserving  the 
question  of  freight  and  expenses.  The  cargo  has  been  condemned 
as  the  property  of  the  King  of  Spain,  and  the  question  now  is, 
under  these  circumstances,  whether  freight  and  expenses  shall  be 
allowed  in  this  case  ? 

I  shall  first  consider  this  case  upon  principle;  and,  secondly, 
upon  the  foundation  of  authorities. 

First,  where  a  capture  is  made  of  a  cargo  the  property  of  an 
enemy  carried  in  a  neutral  ship,  the  neutral  shipowner  obtains 
against  the  captor  those  rights  which  he  had  against  the  enemy 
At  the  same  time  this  principle  is  not  so  universal  as  not  to  be 
liable  to  some  exceptions,  as,  for  instance,  in  the  known  case  of 
contraband  goods.  If  an  enemy  puts  on  board  a  neutral  vessel  a 
cargo  belonging  to  himself,  which  is  a  contraband  cargo,  and  that 
cargo  is  taken,  it  is  condemnable  to  the  captor ;  but  the  Court  will 
not  consider  itself  as  bound  to  enforce  the  payment  of  freight 
against  the  captors,  although  at  the  same  time  the  neutral  ship- 
owner might  have  just  reason  to  demand  it  from  the  enemy,  with 
respect  to  whom  his  contract  has  been  performed,  as  far  as  he  had 
not  been  disabled  from  fulfilling  it  by  the  very  circumstance  of  the 
other  contracting  party  having  put  a  cargo  of  that  species  on  board, 
and  consequently  exposed  the  vessel  to  hostile  seizure.  And  the 
Court  may,  in  like  manner,  not  conceive  itself  under  any  obligation 
to  say,  in  other  instances,  that  the  captors  are  liable  to  the  charge 
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1799         of  freight,  although  it  may  be  a  good  and  valid  demand  against 
^■^"^  ^'      the  owner,  which  the  parties  must  settle  elsewhere. 
The  Now  the  ground  upon  which  it  is  contended  that  the  freight  is 

not  due  to  the  proprietors  of  this  vessel  is  that  she  is  a  Danish  ship 
employed  in  the  transmission  of  Spanish  goods  from  one  Spanish 
port  to  another,  and  so  carrying  on  the  coasting- trade  of  that 
country.  In  our  own  country  it  has  long  been  the  system  that  the 
coasting-trade  shall  only  be  carried  on  by  our  own  navigation.  I 
observe,  that  in  all  the  rage  of  novel  experiment  that  has  dictated 
the  commercial  regulations  of  France  in  its  new  condition,  this 
policy  is  held  sacred.  It  stands  enacted  by  a  decree,  21st  Sep- 
tember, 1793,  that  no  goods,  the  growth  or  manufacture  of  France, 
shall  be  carried  from  one  French  port  to  another  in  foreign  ships 
under  pain  of  confiscation.  The  same  policy  has  directed  the  com- 
mercial system  of  other  European  countries.  In  the  ordinary  state 
of  affairs  no  indulgence  is  generally  permitted  to  the  ships  of  most 
other  countries  to  carry  on  the  coasting-trade.  I  think,  therefore 
the  onus  prohandi  does  at  least  lie  on  that  side,  and  always  makes  it 
necessary  to  be  shown  by  the  claimants  that  such  a  trade  was  not  a 
mere  indulgence  and  a  temporary  relaxation  of  the  coasting  system 
of  the  state  in  question,  but  that  it  was  a  common  and  ordinary 
trade,  open  to  the  ships  of  any  country  whatever. 

Applying  that  principle  to  the  present  case  (if  I  am  right  in  the 
presumption),  I  am  to  infer  that  this  vessel  is  carrying  on  a  com- 
merce which,  according  to  the  general  trading  system  of  Spain,  she 
could  not  pursue,  in  consequence  of  the  pressure  to  which  the 
commerce  of  Spain  has  been  reduced  by  the  arms  of  this  country. 
If  so,  upon  what  ground  is  it  that  she  claims  freight  against  the 
captor  on  a  voyage  undertaken  for  the  peculiar  accommodation  and 
relief  of  the  enemy,  under  the  distress  to  which  the  successful 
hostilities  of  the  captor's  country  had  reduced  him  ?  Is  there 
nothing  like  a  departure  from  the  strict  duties  imposed  by  a  neutral 
character  and  situation,  in  stepping  in  to  the  aid  of  the  depressed 
party  and  taking  up  a  commerce  which  so  peculiarly  belonged  to 
himself,  and  to  extinguish  which  was  one  of  the  principal  objects 
and  proposed  fruits  of  victory  P  Is  not  this,  by  a  new  act  and  by 
an  interposition  neither  known  nor  permitted  by  that  enemy  in  the 
ordinary  state  of  his  affaire,  to  give  a  direct  opposition  to  the 
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efforts  of  the  conqueror,  and  to  take  off  thai  pressure  which  it  is         1799 
the  very  purpose  of  war  to  inflict,  in  order  to  compel  the  conquered         ^'"' 


to  a  due  sense  and  observance  of  justice  ?    Is  this  so  clearly  within         The 

the  limits  of  impartial  and  indifferent  conduct,  that  if  a  neutral  ship         

is  taken  in  an  office  of  this  kind  she  is  entitled  to  claim  against  the    "^     •    "o  . 
captor,  whom  she  is  thus  counteracting  and  almost  defrauding,  the 
very  same  rights  which  she  possessed  against  the  claimant,  to  whom 
she  is  giving  this  extraordinary  and  irregular  assistance  ? 

It  is  said  in  argument  that  this  principle,  which  applied  likewise 
to  the  colonial  trade  between  the  mother  countries  and  their  planta- 
tions in  the  West  Indies  (that  being  equally  a  trade  guarded  by  a 
monopoly  in  time  of  peace,  and  having  been  likewise  occasionally 
relaxed  under  the  pressure  of  a  war),  has  been  in  a  good  measure 
abandoned  in  the  decisions  of  the  Lords  Commissioners  of  Appeal. 
I  am  not  acquainted  with  any  decision  to  that  effect,  and  I  doubt 
very  much  whether  any  decision  yet  made  has  given  even  an 
indirect  countenance  to  this  supposed  dereliction  of  a  principle 
apparently  rational  in  itself,  and  conformable  to  all  general 
reasoning  on  the  subject.  It  is  certainly  true  that  in  the  last  war 
many  decisions  took  place  which  then  pronounced  that  such  a 
trade  between  France  and  her  colonies  was  not  considered  as  an 
unneutral  commerce ;  but  under  what  circumstances  ?  It  was 
understood  that  France,  in  opening  her  colonies  during  the  war, 
declared  that  this  was  not  done  with  a  temporary  view  relative  to 
the  war,  but  on  a  general  and  permanent  purpose  of  altering  her 
colonial  system,  and  of  admitting  foreign  vessels  universally  and 
at  all  times  to  a  participation  of  that  commerce.  Taking  that  to  be 
the  fact  (however  suspicious  its  commencement  might  be  during 
the  actual  existence  of  a  war),  there  was  no  ground  to  say  that 
neutrals  were  not  carrying  on  a  commerce  as  ordinary  as  any  other 
in  which  they  could  be  engaged ;  and  therefore,  in  the  case  of  the 
Verwagtig  {a)  and  in  many  other  succeeding  cases,  the  Lords 
decreed  payment  of  freight  to  the  neutral  shipowner.  It  is  fit  to 
be  remembered  on  this  occasion  that  the  conduct  of  France  evinced 

(a)  This  was  a  Danish,  vessel  bound  Court  of    Antigua   had   given  half 

from.  Marseilles  to  Martinique,  and  freight;  on  appeal,  the  Lords  gave 

back  to  Europe,  and  taken  on  the  the  whole, 
outward  voyage;  the  Vice-Admiralty 


Emanuel, 
SirW.  Soott, 
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1799  how  little  dependence  can  be  placed  upon  explanations  of  measures 
^P"^  ^-  adopted  during  the  pressure  of  a  war,  for  hardly  was  the  ratifica- 
The  tion  of  the  peace  signed,  when  she  returned  to  her  ancient  system 
of  colonial  monopoly.  In  the  present  war  I  am  not  aware  that  any 
judgments  of  the  Supreme  Court  yet  pronounced  have  receded 
from  the  principle,  except  in  cases,  and  under  circumstances  in 
which  a  respect  to  public  stipulations  and  treaties  required  that  the 
application  should  be  Hmited ;  the  general  principle  I  take  to  be 
entire  and  untouched,  as  far  as  it  relates  to  that  trade  of  the 
colonies. 

As  to  the  coasting  trade  (supposing  it  to  be  a  trade  not  usually 
opened  to  foreign  vessels),  can  there  be  described  a  more  effective 
accommodation  that  can  be  given  to  an  enemy  during  a  war  than 
to  undertake  it  for  him  during  his  own  disability  ?  Is  it  nothing 
that  the  commodities  of  an  extensive  empire  are  conveyed  from  the 
parts  where  they  grow  and  are  manufactured  to  other  parts  where 
they  are  wanted  for  use  ?  It  is  said  that  this  is  not  importing  any 
thing  new  into  the  country,  and  it  certainly  is  not ;  but  has  it  not 
all  the  effects  of  such  an  importation  ?  Supposing  that  the  French 
navy  had  a  decided  ascendant,  and  had  cut  off  all  British  communica- 
tion between  the  northern  and  southern  parts  of  this  island,  and  that 
neutrals  interposed  to  bring  the  coals  of  the  north  for  the  supply  of 
the  manufactures  and  for  the  necessities  of  domestic  life  in  this 
metropolis ;  is  it  possible  to  describe  a  more  direct  and  a  more 
effectual  opposition  to  the  success  of  French  hostility  short  of  an 
actual  military  assistance  in  the  war  ?  What  is  the  present  case  ? 
It  is  still  more ;  it  is  the  direct  conveyance  of  a  commodity  belong- 
ing immediately  to  the  King  of  Spain  for  the  purpose  of  public 
revenue ;  the  vessel  is  employed  not  merely  in  the  private  traflic  of 
individuals,  but  in  the  revenue  service  of  the  state.  The  Kiug  of 
Spain,  disabled  from  employing  Spanish  vessels  in  the  collection  of 
his  revenues,  enlists  foreign  vessels  under  this  necessity.  Salt  is  a 
royal  monopoly  in  Spain,  as  it  formerly  was  in  France,  and  it  is 
distributed  on  the  Q-overnment  account  to  the  various  provinces. 
This  foreign  ship  is  employed  in  the  distribution,  and  by  the 
employment  becomes  an  actual  revenue  cutter  of  the  King  of 
Spain.     It  should  seem  to  be  no  very  harsh  treatment  of  such  a 
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vessel  if,  on  the  capture,  she  is  restored,  and  is  only  left  to  pursue        1799 

her  demand  of  freight  against  her  original  employers.  ■^" ! 

With  respect  to  authorities,  it  has  been  much  urged  that  in  three         The 

°                                      Emamijei. 
eases  this  war  the  Court  of  Admiralty  has  decreed  payment  of        

freight  to  vessels  so  employed,  and  I  believe  that  such  cases  did 
pass  under  an  intimation  of  the  opinion  of  the  very  learned  person 
who  preceded  me,  in  which  the  parties  acquiesced  without  resorting 
to  the  authority  of  a  higher  tribunal.  But  a  case  before  the  Lords 
seems  to  convey  a  different  opinion  upon  this  subject  of  the  coast- 
ing trade  of  the  enemy — the  case  of  the  Mercurius  (a),  in  which 
freight  was  refused.  The  cargo  was  lawful  under  the  Danish 
treaty,  to  the  benefit  of  which  the  party  was  entitled  as  hoiicifide 
domiciled  in  Denmark,  although  a  native  subject  of  Great  Britain. 
I  am  not  able  to  say  precisely  how  far  the  circumstance  of  his 
birth  was  an  ingredient  in  the  determination  of  the  case,  but  the 
general  rule  is  that  a  person  living  bond  fide  in  a  neutral  country  is 
fully  entitled  to  carry  on  a  trade  to  the  same  extent  as  the  native 
merchants  of  the  country  in  which  he  resides,  provided  it  is  not 
inconsistent  with  his  native  allegiance.  It  is  conformable  to  more 
ancient  judgments  upon  the  subject,  which  have  pronounced  that 
"  Neutrals  are  not  to  trade  on  freight  between  the  ports  of  the 
enemy  "  {b) .  To  this  principle  I  shall  adhere  in  the  present  case, 
leaving  the  party  to  such  remedy  for  his  demand  of  freight  as  he 
may  think  fit  to  pursue,  either  against  the  captor  by  appeal  in  this 
country,  or  against  his  freighter  in  the  country  where  he  was 
employed. 

(a)  THs  was  a  Danisli  vessel  carry-  tlie  sentence  of  the  Court  of  Admiralty 

ing  a  cargo  of  wteat  from  Dunkirk  refusing  freight  was  aflBrmed. 
to  Bordeaux,  and  restored  by  consent, 

reserving  the  question   of    freight;  (J)  See  the /TOmara«eZ,  ^Joei,  p.  218. 
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329.] 

Contraband — Tar — Interest  of  Cargo  Owner  in  Ship — Liahility  to  Condemnation. 

Tar  is  liable  to  condemnation  as  contraband.  If  the  owner  of  a  contra- 
band cargo  has  an  interest  in  the  ship,  such  interest  is  liable  to  con- 
demnation. When  the  shipowner  has  no  interest,  freight  only  is  liable 
to  forfeiture. 

1799  This  was  a  case  of  a  ship  taken  on  a  voyage  from  Bremen  to 

"^  •  Rochelle  laden  with  tar.  The  ship  was  claimed  for  Mr.  Sohroeder 
and  others ;  the  tar  remained  unclaimed.  The  King's  Advocate 
and  Croke  contended  that  the  cargo  was  undoubtedly  subject  to 
condemnation  as  contraband ;  that  the  ship's  papers  all  described 
the  cargo  to  be  the  property  of  Mr.  Schroeder,  the  principal 
claimant  of  the  ship  ;  that  the  master  stated  "  Mr.  Schroeder  to  be 
the  lader  and  the  owner ;  "  and  that  there  was  a  bill  of  lading  and 
certificate  of  property  on  oath  to  the  same  effect ;  that  on  these 
grounds  there  was  sufficient  proof  of  the  projDerty  of  Mr.  Schroeder, 
although  he  had  withheld  his  claim,  knowing  it  would  affect  the 
ship ;  that  notwithstanding  this  artifice  the  same  consequence 
would  follow,  as  there  was  sufficient  proof  of  property ;  and  that 
the  whole  was  liable  to  condemnation — ^his  own  share  as  being  con- 
nected with  his  other  property  employed  in  contraband  trade,  and 
the  shares  of  his  co-partners  as  affected  by  the  act  of  their  partner 
and  agent;  the  passport  particularly  purporting  to  have  been 
obtained  by  Mr.  Schroeder  on  oath  that  the  cargo  contained  no 
contraband  goods. 

Sir  W.  Scott. — There  can  be  no  doubt  in  this  case  but  that  the 
tar  is  liable  to  condemnation  as  unclaimed,  and  also  as  contraband, 
being  taken  going  from  a  port  of  the  country  of  which  it  could 
not  be  the  produce.  Formerly,  according  to  the  old  practice,  this 
cargo  would  have  carried  with  it  the  condemnation  of  the  ship, 
but  ia  later  times  this  practice  has  been  relaxed,  and  an  alteration 
has  been  introduced  which  allows  the  ship  to  go  free,  but  subject 
to  the  forfeiture  of  freight  on  the  part  of  the  neutral  owner.  This 
applies  only  to  cases  where  the  owners  of  the  ship  and  cargo  are 
different  persons.  Where  the  owner  of  the  cargo  has  any  interest 
in  the  ship  the  whole  of  his  property  will  be  involved  in  the  same 
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sentence  of  condemnation ;   for  where  a  man  is  concerned  in  an        1799 
illegal  transaction  the  whole  of  his  property  embarked  in  that      •'^"^  ^"" 
transaction  is  liable  to  confiscation.     The  proofs  are  very  strong    The  Jonoe 

that  Mr.  Schrceder  is  the  owner  of  the  cargo,  although  it  is  not        ' 

claimed :  there  is  the  sworn  certificate  of  the  man  himself ;  and  all  °"^-  "°  ■ 
that  is  said  on  the  other  side  is  that  there  is  no  claim.  There  may 
be  eases  in  which  the  conduct  of  a  man  may  prevail  against  the 
evidence  of  the  ship's  papers  ;  but  there  is  here  only  a  continuance 
of  the  same  fraudulent  discretion  which  has  guided  his  conduct 
throughout,  as  he  must  be  aware  that  an  acknowledgment  of  the 
fact  by  claiming  would  involve  the  ship.  His  share  must  be 
subject  to  condemnation. 

The  only  question  is,  whether  there  is  proof  that  there  are  more 
owners  of  the  ship  than  one.  I  think  it  does  appear  that  there  are 
other  persons  concerned  in  the  ship,  although  they  do  not  appear 
to  be  affected  with  a  knowledge  of  the  cargo ;  the  presumption  is 
against  them  certainly,  but  that  is  not  sufficient  to  induce  me  to  go 
the  length  of  condemning  their  shares.  What  I  shall  do  will  be 
to  condemn  Mr.  Schroeder's  share ;  and  require  an  attestation  of 
the  other  part-owners  that  they  had  no  knowledge  of  the  contra- 
band goods,  for  being  only  part-owners  of  the  ship,  and  not  general 
partners  with  Mr.  Schrceder,  I  shall  not  hold  them  to  be  necessarily 
affected  by  his  criminal  acts. 


THE  BETSEY  (No.  2).  [i  c.  Eob. 

332.] 
Blockade — Neutral — Inquiry. 

A  Bhipowner  who,  when  his  ship  sails,  is  not  in  a  position  to  know  if 
a  blockade  previously  notified  still  exists,  may  send  her  to  the  proximity 
of  the  blockaded  port  in  order  to  inquire  if  the  blockade  still  exists. 

This  was  a  case  of  an  American  ship  taken  by  the  French  on  a        1799 
voyage  from  America  to  Amsterdam,  retaken  by  the  English,  and      -^"^  ^^- 
proceeded  against  for  an  intentional  breach  of  the  blockade  of 
Amsterdam. 

For  the  captors,  the  King's  Advocate. 

For  the  claimants,  Laurence. 

l2 
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1799  Sir  W.  Scott. — I  hardly  think  that  there  is  suflficient  evidence 

^'^y  ^^-       in  this  ease  to  affect  the  parties  with  an  intention  of  fraud.     The 

The  Betsey    ghip  sailed  in  January  last,  when  the  owners  were  certainly  in- 
—  '       formed  of  the  blockade,  hut  the  distance  of  their  country  is  a 

Sir  w.  Scott.  jjjg^^gj,ia^i  circumstance  in  their  favour.  I  certainly  cannot  admit 
that  Americans  are  to  he  exempted  from  the  common  effect  of  a 
notification  of  a  blockade  existing  in  Europe.  But  I  think  it  is 
not  unfair  to  say  that,  lying  at  such  a  distance,  where  they  cannot 
liave  constant  information. of  the  state  of  the  blockade,  whether  it 
continues  or  is  relaxed,  it  is  not  unnatural  that  they  should  send 
their  ships  conjecturally,  upon  the  expectation  of  finding  the 
blockade  broken  up  after  it  had  existed  for  a  considerable  time.  A 
very  great  disadvantage  indeed  would  be  imposed  upon  them  if 
they  were  bound  rigidly  by  the  rule  which  justly  obtains  in  Europe, 
that  the  blockade  must  be  conceived  to  exist  till  the  revocation  of 
it  is  actually  notified.  For  if  this  rule  is  rigidly  applied,  the  effect 
of  the  blockade  could  last  two  months  longer  upon  them  than  on 
the  trading  nations  of  Europe,  by  whom  intelligence  is  received 
almost  as  soon  as  it  is  issued.  That  the  Americans  should  there- 
fore send  their  ships  upon  a  fair  conjecture  that  the  blockade  had, 
after  a  long  continuance,  determined,  and  for  the  pm-pose  of 
making  fair  inquiry  whether  it  had  so  determined  or  not,  is,  I 
think,  not  exceptionable ;  though  I  certainly  agree  that  this  inquiry 
should  be  made  not  in  the  very  mouth  of  the  river  or  estuary  from 
the  blockading  vessels,  but  in  the  ports  that  lie  in  the  way,  and 
which  can  furnish  information  without  furnishing  opportunities  of 
fraud.  In  the  present  case  the  blockade  had  been  understood  in 
America  to  have  existed  the  whole  winter,  and  therefore  it  was 
not  unreasonable  to  suppose  that  by  that  time  it  had  ceased. 

The  papers  all  bear  an  avowed  destination  to  Amsterdam,  which 
I  think  a  favourable  circumstance,  and,  in  some  degree,  destroys 
the  suspicion  of  fraud.  If  there  had  been  a  fraudulent  intention 
Amsterdam  would  not  have  stood  so  prominent  to  observation. 
The  directions  certainly  contain  some  expressions  which  are  rather 
awkward :  "  If  you  should  not  be  so  fortunate  as  to  get  into 
Amsterdam."  This  is  rather  an  alarming  expression,  but  perhaps 
it  may  he  a  criterion  of  a  fair  case  :  a  designing  man  would  have 
been  more  cautious  in  the  choice  of  his  expression.     The  master 
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was  directed  to  inquire  of  tlie  Uockading  frigates — I  have  already 
said  that  he  ought  to  have  been  directed  to  inquire  elsewhere — in 
the  ports  of  the  Channel.  But,  on  the  whole,  as  the  property  is 
not  disputed,  and  as  the  papers  all  speak  openly,  I  do  not  think 
there  is  anything  to  affect  the  owners  with  a  fraudulent  intention, 
and  therefore  I  shall  restore  (a) . 


1799 
May  2J. 

The  Betsey 
(No.  2). 

SirW.  Soott. 


THE  VEOW  MAEGAEETHA. 

Capture- — Cargo — Transfer  in  transitu — War  not  Imminent. 

The  rule  of  the  Prize  Coiu-t  that  property  in  goods  is  considered  to 
be  in  the  shipper  until  delivery,  and  that  a  transfer  in  transitu,  is 
invalid,  does  not  apply  unless  at  the  time  of  such  transfer  war  is  exist- 
ing or  is  imminent. 

This  was  a  case  of  a  cargo  of  brandies,  shipped  by  Spanish 
merchants  in  Spain  in  May,  1794,  before  Spanish  hostilities,  and 
transferred  to  Mr.  Berkeymyer  at  Hamburg,  during  their  voyage 
to  Holland. 

For  the  captors,  the  King's  Advocate  and  Setvel  contended  that 
the  property  of  these  goods  was  to  be  considered  under  the  original 
shipment  as  belonging  either  to  the  shippers  in  Spain  or  to  the 
consignees  in  Holland  ;  that  in  either  ease,  in  consequence  of  what 
had  taken  place  between  the  two  countries  subsequent  to  hostilities, 
they  would  be  subject  to  condemnation ;  that  it  had  been  the 
invariable  practice  of  the  Prize  Court  to  look  only  to  the  time  of 
shipment,  and  that  there  was  no  instance  of  a  claim  being  sustained 
for  goods  purchased  of  the  enemy  in  transitu. 

For  the  claimants,  the  Advocate  of  the  Admiralty  and  Laurence 
contended  that  the  rule  relied  on  might  be  true  in  shipments  made 


[1  C.  Rob. 
336.] 


1799 
June  G. 


(a)  In  a  later  case,  the  Posten, 
8th  August,  1799,  a  Danish  ship 
from  Drontheim  to  '  Amsterdam, 
taken  off  the  Texel,  and  proceeded 
against  for  a  breach  of  the  blockade 
of  Amsterdam.  The  same  excuse  was 
made  that  they  expected  to  receive 


information  on  the  spot;    and  the 
Betsey  was  cited.     The   Court  said, 

"  Ships    must    call  somewhere    to 

obtain   information,  for   the    Court 

will  not    allow  the  information  to 

be   obtained  at   the  mouth   of   the 
blockaded  port." 


150 


THE  VEOW  MAEGARETHA. 


1799         in  an  enemy's  country  in  time  of  war,  but  that  it  could  not  apply 
""^   •       to  a  case  like  this,  in  which  shipment,  being  previous  to  hostilities 


The  Veow     (and  before  they  could  be  in  any  way  foreseen),  furnished  a  iust 

Maesaketha.  .  1  . 

exception  to  the  rule;  and  was  also  a  sufficient  answer  to  any 
suspicion  of  a  fraudulent  or  collusive  transfer, 

SiE  W.  Scott. — This  is  a  claim  of  Mr.  Berkeymyer,  of 
Hamburg,  for  some  parcels  of  wine  which  were  seized  on  board 
three  Dutch  vessels  detained  by  order  of  government  in  1795. 
The  ships  have  been  since  condemned ;  the  cargoes  were  described 
in  the  ship's  papers,  as  far  as  the  property  was  expressed,  as 
belonging  to  Spanish  merchants.  It  is  material,  in  this  case,  to 
consider  the  relative  situation  of  the  countries  from  which  and  to 
which  these  cargoes  were  going.  Spain  and  Holland  were  then  in 
alliance  with  this  country,  and  at  war  with  France;  it  might, 
therefore,  be  an  inducement  with  a  Spanish  merchant  to  conceal 
the  property  of  his  goods,  although  it  does  not  appear  to  have  existed 
in  any  great  degree,  as  the  goods  were  coming  under  an  English 
convoy,  and  as  they  were  shipped  "  as  Spanish  wines,"  and 
destined,  avowedly,  to  Holland ;  there  was,  therefore,  nothing  in 
this  part  of  the  case  to  mislead  our  cruisers.  Mr.  Berkeymyer  is 
allowed  to  be  an  inhabitant  of  Hamburg,  although  he  had  made  a 
journey,  a  short  time  previous  to  the  shipment  of  these  cargoes,  to 
Spain  (where  he  had  resided  some  years  before),  to  settle  his 
affairs,  and  bring  off  the  property  which  he  had  left  behind  him. 
He  had  quitted  Spain,  however,  previous  to  the  breaking  out  of 
Spanish  hostilities,  and  had  resumed  his  original  character  of  a 
merchant  of  Hamburg.  The  account  which  he  gives  of  his  trans- 
actions in  Spain,  as  far  as  they  regard  this  case,  is  that  he  entered 
into  a  contract  with  two  Spanish  houses  for  some  wines  which 
were  at  the  time  actually  shipped  and  in  itinere  towards  Holland. 
The  first  objection  that  has  been  taken  is  that  such  a  transfer  is 
invalid,  and  cannot  be  set  up  in  a  Prize  Court,  where  the  property 
is  always  considered  to  remain  in  the  same  character  in  which  it 
was  shipped  till  the  delivery.  If  that  could  be  maintained,  there 
would  be  an  end  of  the  question,  because  it  has  been  admitted  that 
these  wines  were  shipped  as  Spanish  property,  and  that  Spanish 
property  is  now  become  liable  to  condemnation.     But  I  apprehend 
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it  is  a  position  wKich  cannot  he  maintained  in  that  extent.     In  the         i<90 
ordinary  course  of  things  in  time  of  peace — for  it  is  not  denied       "^""^  ''■ 
that  such  a  contract  may  he  made,  and  effectually  made  (according    The  Vbo-w 

to  the  usage  of  merchants) — such  a  transfer  in  transitu  might 

certainly  be  made.  It  has  even  been  contended  that  a  mere  ^^'^'^-  ^°°*'- 
delivering  of  the  bill  of  lading  is  a  transfer  of  the  property.  But 
it  might  be  more  correctly  expressed,  perhaps,  if  said  that  it  trans- 
fers only  the  right  of  deliYcry ;  but  that  a  transfer  of  the  hill  of 
lading,  with  a  contract  of  sale  accompanying  it,  may  transfer  the 
property  in  the  ordinary  course  of  things,  so  as  effectually  to  biad 
the  parties,  and  all  others,  cannot  well  be  doubted.  When  war 
intervenes,  another  rule  is  set  up  by  Courts  of  Admiralty  which 
interferes  with  the  ordinary  practice.  In  a  state  of  war,  existing 
or  imminent,  it  is  held  that  the  property  shall  be  deemed  to  con- 
tinue as  it  was  at  the  time  of  shipment  till  the  actual  delivery ; 
this  arises  out  of  the  state  of  war  which  gives  a  belligerent  a  right  to 
stop  the  goods  of  his  enemy.  If  such  a  rule  did  not  exist,  all  goods 
shipped  in-  the  enemy's  country  would  be  protected  by  transfers 
which  it  would  be  impossible  to  detect.  It  is  on  that  principle 
held,  I  believe,  as  a  general  rule,  that  property  cannot  be  converted 
in  transitu,  and  in  that  sense  I  recognize  it  as  the  rule  of  this 
Court.  But  this  arises,  as  I  have  said,  out  of  a  state  of  war,  which 
creates  new  rights  in  other  parties,  and  cannot  be  applied  to  trans- 
actions originating,  like  this,  in  a  time  of  peace.  The  transfer, 
therefore,  must  be  considered  as  not  invalid  in  point  of  law  at  the 
time  of  the  contract,  and  being  made  before  the  war  it  mtist  be 
judged  according  to  the  ordinary  rules  of  commerce. 

It  has  been  further  objected  to  the  validity  of  this  contract  that 
a  part  of  the  wines  did  actually  reach  Holland,  where  they  were 
sold,  and  the  money  was  detained  by  the  consignees  in  payment  of 
the  advances  which  they  had  made.  It  is  said  that  this  annuls  the 
contract;  to  the  extent  of  that  part  it  may  do  so,  and  the  deficiency 
must  be  made  up  to  the  purchaser  by  other  means ;  but  it  appears 
that  it  has  been  actually  supplied  by  bills  of  exchange  and  an 
assignment  of  other  wines  sent  to  Petersburg.  It  is  not  for  me  to 
set  aside  the  whole  contract  on  that  partial  ground,  or  to  constme 
the  defect  in  the  execution  of  the  contract  so  rigorously  as  to 
extend  it  to  those  wines  which  never  went  to  Holland,  and  which 
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never  became  de  facto  subject  to  be  detained  by  the  consignees. 
.  They  are  free  for  the  contract  to  act  upon ;  and  if  the  parties  are 
desirous  of  adhering  to  their  contract  in  its  whole  extent  it  does 
not  fcecome  other  persons  to  obstruct  them. 

It  comes  then  to  a  question  of  fact,  whether  it  was  a  bona  fide 
transfer  or  not.  I  think  the  time  is  a  strong  circumstance  to 
prove  the  fairness  of  the  transaction.  Had  it  happened  three 
months  later  there  might  have  been  reason  to  alarm  the  prudence 
of  Spanish  merchants  and  induce  them  to  resort  to  the  expedient 
of  covering  their  property.  But  at  the  time  of  the  contract  there 
seems  to  have  been  no  reason  for  apprehension,  and  therefore  there 
is  nothing  to  raise  any  suspicion  on  that  point. 

The  instruments  of  sale  have  been  produced,  and  no  observation 
has  been  made  upon  them.  The  correspondence  has  been  exhibited, 
aud  there  is  certainly  some  confusion  in  the  dates.  Explanations 
have  been  given  which  are  probable  enough ;  still  they  are  but  con- 
jectural. If  the  counsel  for  the  captors  require  it  I  will  order  the 
original  documents  in  proof  of  these  explanations  to  be  produced, 
although  I  must  say,  at  the  same  time,  that  the  impression  upon 
my  mind  is  that  it  is  a  fair  transaction. 

The  originals  decreed  to  be  produced. 

Jan.  15th,  1800.  The  captors  being  satisfied  with  the  further 
proof  produced,  Mr.  Berkeymyer's  claims  were  restored  without 
opposition. 


[1  C.  Bob. 
340.] 


THE  MAEIA  (No.  1). 

Search — Neutral  Ship — Bight  of  Belligerent — Contraband — Tar,  Pitch,  Hemp. 

A  belligerent  cruiser  has  the  right  to  search  neutral  vessels  even  if 
convoyed  by  a  ship  of  war  of  a  neutral  State,  and  a  deliberate  and  con- 
tinued refusal  of  a  neutral  ship  to  permit  a  search  by  a  duly  com- 
missioned cruiser  causes  such  neutral  ship  to  be  liable  to  condem.nation. 

Tar,  pitch  and  hemp  destined  for  a  hostile  port  are  contraband,  unless 
they  are  the  produce  of  the  shipper's  own  country,  but  in  such  case 
they  are  subject  to  pre-emption. 


This  was  the  leading  case  of  a  fleet  of  Swedish  merchantmen, 
carrying  pitch,  tar,  hemp,  deals,  and  iron,  to   several  ports   of 
July  2, 1802.   Prance,  Portugal,  and  the  Mediterranean,  and  taken,  January,  1798, 
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June  11. 
The  Mama. 


sailing  under  convoy  of  a  ship  of  war;  and  proceeded  against  for        1799 
resistance  of  visitation  and  search  by  British  cruisers. 

In  December,  1798,  this  case  coming  on  to  be  argued  on  the 
original  evidence,  the  Court  directed  further  information  by  both 
parties. 

On  a  subsequent  day  this  information  being  produced,  it  was 
again  argued  at  much  length. 

For  the  captors,  the  King's  Advocate  and  Arnold. 
For  the  claimants,  Laurence  and  Swabey. 

Sir  W.  Scott. — This  ship  was  taken  in  the  British  Channel  in 
company  with  several  other  Swedish  vessels  sailing  under  convoy 
of  a  Swedish  frigate,  having  cargoes  of  naval  stores  and  other 
produce  of  Sweden  on  board,  by  a  British  squadron  under  the 
command  of  Commodore  Lawford. 

The  facts  attending  the  capture  did  not  sufficiently  appear  to  the 
Court  upon  the  original  evidence;  it  therefore  directed  further 
information  to  be  supplied,  and  by  both  parties. 

The  additional  information  now  brought  in  consists  of  several 
attestations  made  on  the  part  of  the  captors,  and  of  a  copy  of  the 
instructions  under  which  the  Swedish  frigate  sailed,  transmitted  to 
the  King's  Proctor  from  the  office  of  the  British  Secretary  of  State 
for  the  Foreign  Department.  On  the  part  of  the  Swedes  some 
attestations  and  certificates  have  been  introduced,  but  all  of  them 
applying  to  collateral  matter,  none  relating  immediately  to  the 
facts  of  the  capture.  On  this  evidence  the  Court  has  to  determine 
this  most  important  question  ;  for  its  importance  is  very  sensibly 
felt  by  the  Court. 

In  forming  that  judgment,  I  trust  that  it  has  not  escaped  my 
anxious  recollection  for  one  moment  what  it  is  that  the  duty  of  my 
station  calls  for  from  me — namely,  to  consider  myself  as  stationed 
here,  not  to  deliver  occasional  and  shifting  opinions  to  serve  present 
purposes  of  particular  national  interest,  but  to  administer  with 
indifference  that  justice  which  the  law  of  nations  holds  out  without 
distinction  to  independent  States,  some  happening  to  be  neutral 
and  some  to  be  belligerent.     The  seat  of  judicial  authority  is, 
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1_  known  law  and  practice  of  nations,  but  the  law  itself  has  no  locality. 

The  Maeia.    Jt  is  the  duty  of  the  person  who  sits  here  to  determine  this  question 
Sir  W.  Scott,    exactly  as  he  would  determine  the  same  question  if  sitting  at 
Stockholm :  to  assert  no  pretensions  on  the  part  of  Great  Britain 
which  he  would  not  allow  to  Sweden  in  the  same  circumstances,  and 
to  impose  no  duties  on  Sweden,  as  a  neutral  country,  which  he 
would  not  admit  to  belong  to  Grreat  Britain  in  the  same  character. 
If,  therefore,  I  mistake  the  law  in  this  matter,  I  mistake  that 
which  I  consider,  and  which  I  mean  should  be  considered,  as  the 
universal  law  upon  the  question — a  question  regarding  one  of  the 
most  important  rights  of  belligerent  nations  relatively  to  neutrals. 
The  only  special  consideration  which  I  shall  notice  in  favour  of 
Great  Britain  (and  which  I  am  entirely  desirous  of  allowing  to 
Sweden  in  the  same  or  similar  circumstances)  is,  that  the  nature  of 
the  present  war  does  give  this  country  the  rights  of  war,  relatively 
to  neutral  States,  in  as  large  a  measure  as  they  have  been  regularly 
and  legally  exercised  at  any  period  of  modern  and  civilized  times. 
Whether  I  estimate  the  nature  of  the  war  justly,  I  leave  to  the 
judgment  of  Europe,  when  I  declare  that  I  consider  this  as  a  war 
in  which  neutral  States  themselves  have  an  interest  much  more 
dii-ect  and  substantial  than  they  have  in  the  ordinary,  limited,  and 
private  quarrels  (if  I  may  so  call  them)  of  Great  Britain  and  its 
great  public  enemy.     That  I  have  a  right  to  advert  to  such  con- 
siderations, provided  it  be  done  with  sobriety  and  truth,  cannot,  I 
think,  reasonably  be  doubted — and  if  authority  is  required,  I  have 
authority — and  not  the  less  weighty  in  this  question  for  being 
Swedish  authority — I  mean  the  opinion  of  that  distinguished 
person,  one  of  the  most  distinguished  which  that  country  (fertile 
as  it  has  been  of  eminent  men)  has  ever  produced,  I  mean  Baron 
Pufiendorff.     The  passage  to  which  I  allude  is  to  be  found  in 
a  note  of  Barbeyrao's,  on  his  larger  work,  L.  viii.  e.  6,  s.  8. 
PufEendorfE  had  been  consulted  in  the  beginning  of  the  present 
century,  when  England  and  other  States  were  engaged  in  the 
confederacy  against  Louis  XIV.,  by  a  lawyer  upon  the  Continent, 
Groningius,  who  was  desirous  of  supporting  the  claims  of  neutral 
commerce  in  a  treatise  which  he  was  then  projecting.     Puffendorff 
concludes  his  answer  to  him  in  these  words : — 

"  I  am  not  surprised  that  the  northern  Powers  should  consult 
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the  general  interests  of  all  Europe  •without  regard  to  the  complaints         1799 

of  some  greedy  merchants,  who  care  not  how  things  go,  provided  "^ '__ 

they  can  but  satisfy  their  thirst  of  gain.     Those  princes  wisely    The  Mabia. 

judge  that  it  would  not  become  them  to  take  precipitate  measures  gir  "W.  Scott. 

whilst  other  nations  are  combining  their  whole  force  to  reduce 

within  bounds  an  insolent  and  exorbitant  Power  which  threatens 

Europe  with  slavery  and  the  Protestant  religion  with  destruction. 

This  being  the  interest  of  the  northern  Crowns  themselves,  it  is 

neither  just  nor  necessary  that,  for  the  present  advantage,  they 

should  interrupt  so  salutary  a  design,  especially  as  they  are  at 

no  expense  in  the  affair,  and  run  no  hazard."     In  the  opinion, 

then,  of  this  wise  and  virtuous  Swede,  the  nature  and  purpose  of  a 

war  was  not  entirely  to  be  omitted  in  the  consideration  of  the 

warrantable  exercise  of  its  rights  relatively  to  neutral  States.     His 

words  are  memorable :  I  do  not  over-rate  their  importance  when 

I  pronounce  them  to   be  well   entitled  to  the  attention  of  his 

country. 

It  might  likewise  be  improper  for  me  to  pass  entirely  without 
notice,  as  another  prehmiaary  observation  (though  without  mean- 
ing to  lay  any  particular  stress  upon  it),  that  the  transaction  in 
question  took  place  in  the  British  Channel,  close  upon  the  British 
coast,  a  station  over  which  the  Crown  of  England  has  from  pretty 
remote  antiquity  always  asserted  something  of  that  special  juris- 
diction which  the  sovereigns  of  other  countries  have  claimed  and 
exercised  over  certain  parts  of  the  seas  adjoining  to  their  coasts. 

In  considering  the  case,  I  think  it  will  be  advisable  for  me,  first, 
to  state  the  facts  as  they  appear  in  the  evidence ;  secondly,  to  lay 
down  the  principles  of  law  which  apply  generally  to  such  a  state  of 
facts;  thirdly,  to  examine  whether  any  special  circumstances 
attended  the  transaction  in  any  part  of  it  which  ought  in  any 
manner  or  degree  to  affect  the  application  of  these  principles. 

[Sir  "W.  Scott  having  referred  to  the  facts  at  length,  then  sum- 
marized them.] 

That  a  large  number  of  vessels,  connected  all  together  with  each 
other,  and  with  a  frigate  which  convoyed  them,  being  bound  to 
different  ports  in  the  Mediterranean,  some  declared  to  be  enemy's 
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1799         ports  and  others  not,  with  cargoes  consisting,  amongst  other  things, 
'"^  "•      of  naval  stores,  were  met  with,  close  upon  the  British  coast,  by  his 


The  Maeia.  Britannic  Majesty's  cruisers ;  that  a  continued  resistance  was  given 
Sir  "W.  Soott.  by  the  frigate  to  the  act  of  boarding  any  of  these  vessels  by  the 
British  cruisers,  and  that  extreme  violence  was  threatened  in  order 
to  prevent  it,  and  that  the  violence  was  prevented  from  proceeding 
to  extremities  only  by  the  superior  British  force  which  overawed 
it ;  that  the  act  being  effected  in  the  night,  by  the  prudence  of  the 
British  commander,  the  purpose  of  hostile  resistance,  so  far  from 
being  disavowed,  was  maintained  to  the  last,  and  complaint  made 
that  it  had  been  eluded  by  a  stratagem  of  the  night;  that  a 
forcible  recapture  of  one  vessel  took  place,  and  a  forcible  capture 
and  detention  of  one  British  officer  who  was  on  board  her,  and 
who,  as  I  understand  the  evidence,  was  not  released  till  the 
superiority  of  the  British  force  had  awed  this  Swedish  frigate  into 
something  of  a  stipulated  submission. 

This  being  the  actual  state  of  the  facts,  it  is  proper  for  me  to 
examine,  secondly,  what  is  their  legal  state,  or,  in  other  words,  to 
what  considerations  they  are  justly  subject  according  to  the  law  of 
nations ;  for  which  purpose  I  state  a  few  principles  of  that  system 
of  law  which  I  take  to  be  incontrovertible. 

First,  that  the  right  of  visiting  and  searching  merchant  ships  upon 
the  high  seas,  whatever  be  the  ships,  whatever  be  the  cargoes, 
whatever  be  the  destinations,  is  an  incontestible  right  of  the  law- 
fully commissioned  cruisers  of  a  belligerent  nation.  I  say,  be  the 
ships,  the  cargoes,  and  the  destinations  what  they  may  because,  till 
they  are  visited  and  searched,  it  does  not  appear  what  the  ships,  ot 
the  cargoes,  or  the  destinations  are;  and  it  is  for  the  purpose  of 
ascertaining  these  points  that  the  necessity  of  this  right  of  visitation 
and  search  exists.  This  right  is  so  clear  in  principle  that  no  man 
can  deny  it  who  admits  the  legality  of  maritime  capture ;  because 
if  you  are  not  at  liberty  to  ascertain  by  sufficient  inquiry  whether 
there  is  property  that  can  legally  be  captured  it  is  impossible  to 
capture.  Even  those  who  contend  for  the  inadmissible  rule,  that 
free  sJiips  make  free  goods,  must  admit  the  exercise  of  this  right  at 
least  for  the  purpose  of  ascertaining  whether  the  ships  are  free 
ships  or  not.  The  right  is  equally  clear  in  practice,  for  practice  is 
uniform  and  universal  upon  the  subject.     The  many  European 
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treaties  which  refer  to  this  right  refer  to  it  as  pre-existing,  and        1799 

merely  regulate  the  exercise  of  it.     All  writers  upon  the  law  of      -^""^ "' 

nations  unanimously  acknowledge  it,  without  the  exception  even  The  Mama. 

of  Hubner  himself,  the  great  champion  of  neutral  privileges.     In  sir  W.  Soott. 

short,  no  man  in  the  least  degree  conversant  in  subjects  of  this 

kind  has  ever,  that  I  know  of,  breathed  a  doubt  upon  it.     The 

right  must  unquestionably  be  exercised  with  as  little  of  personal 

harshness  and  of  vexation  in  the  mode  as  possible ;  but  soften  it  as 

much  as  you  can,  it  is  still  a  right  of  force,  though  of  lawful  force 

— something  in  the  nature  of  civil  process  where  force  is  employed, 

but  a  lawful  force  which  cannot  lawfully  be  resisted.     For  it  is  a 

wild  conceit  that  wherever  force  is  used  it  may  be  forcibly  resisted; 

a  lawful  force  cannot  lawfully  be  resisted.     The  only  case  where 

it  can  be  so  in  matters  of  this  nature  is  in  the  state  of  war  and 

conflict  between  two  countries,  where  one  party  has  a  perfect  right 

to  attack  by  force  and  the  other  has  an  equally  perfect  right  to 

repel  by  force.     But  in  the  relative  situation  of  two  countries 

at  peace  with  each  other  no  such  conflicting  rights  can  possibly 

co-exist. 

Secondly,  that  the  authority  of  the  sovereign  of  the  neutral 
country  being  interposed  in  any  manner  of  mere  force  cannot 
legally  vary  the  rights  of  a  lawfully  commissioned  belligerent 
cruiser.  I  say  legally,  because  what  may  be  given,  or  be  fit  to  be 
given,  in  the  administration  of  this  species  of  law  to  considerations 
of  comity  or  of  national  policy  are  views  of  the  matter  which, 
sitting  in  this  Court,  I  have  no  right  to  entertain.  AU  that  I 
assert  is  that  legally  it  cannot  be  maintained ;  that  if  a  Swedish 
commissioned  cruiser,  during  the  wars  of  his  own  country,  has  a 
right  by  the  law  of  nations  to  visit  and  examine  neutral  ships,  the 
King  of  England,  being  neutral  to  Sweden,  is  not  authorized  by 
that  law  to  obstruct  the  exercise  of  that  right  with  respect  to  the 
merchant  ships  of  his  country.  I  add  this,  that  I  cannot  but  think 
that  if  he  obstructed  it  by  force  it  would  very  much  resemble  (with 
all  due  reverence  be  it  spoken)  an  opposition  of  illegal  violence  to 
legal  right.  Two  sovereigns  may  unquestionably  agree,  if  they 
think  fit  (as  in  some  late  instances  they  have  agreed)  (a),  by  special 

-  (a)  It  is  made  an  article  ol  treaty      1782:  Article  10,  Mart.  Tr.  vol.  ii. 
between  America  and  Holland,  an,      p.  255. 
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•^""^  ^^'      their  merchant  ships  shall  be  mutually  understood  to  imply  that 


The  Maeia.  nothing  is  to  be  found  in  that  convoy  of  merchant  ships  incon- 
Sir  w.  Scott,  sistent  with  amity  or  neutrality ;  and  if  they  consent  to  accept  this 
pledge,  no  third  party  has  a  right  to  quarrel  with  it  any  more  than 
with  any  other  pledge  which  they  may  agree  mutually  to  accept. 
But  surely  no  sovereign  can  legally  compel  the  acceptance  of  such 
a  security  by  mere  force.  The  only  security  known  to  the  law  of 
nations  upon  this  subject,  independent  of  all  special  covenant,  is 
the  right  of  personal  visitation  and  search,  to  be  exercised  by  those 
who  have  the  interest  in  making  it.  I  am  not  ignorant  that 
amongst  the  loose  doctrines  which  modern  fancy,  under  the 
various  denominations  of  philosophy  and  philanthropy,  and  I 
know  not  what,  have  thrown  upon  the  world,  it  has  been  within 
these  few  years  advanced,  or,  rather,  insinuated,  that  it  might 
possibly  be  well  if  such  a  security  were  accepted.  Upon 
such  unauthorized  speculations  it  is  not  necessary  for  me  to 
descant.  The  law  and  practice  of  nations  (I  include  particularly 
the  practice  of  Sweden  when  it  happens  to  be  belligerent)  give 
them  no  sort  of  countenance,  and  until  that  law  and  practice 
are  new-modelled  in  such  a  way  as  may  surrender  the  known  and 
ancient  rights  of  some  nations  to  the  present  convenience  of  other 
nations  (which  nations  may  perhaps  remember  to  forget  them  when 
they  happen  to  be  themselves  belligerent),  no  reverence  is  due  to 
them ;  they  are  the  elements  of  that  system  which,  if  it  is  consistent, 
has  for  its  real  purpose  an  entire  abolition  of  capture  in  war — ^that 
is,  in  other  words,  to  change  the  nature  of  hostility  as  it  has  ever 
existed  amongst  mankind,  and  to  introduce  a  state  of  things  not 
yet  seen  in  the  world,  that  of  a  military  war  and  a  commercial 
peace.  If  it  were  fit  that  such  a  state  shoidd  be  introduced,  it  is 
at  least  necessary  that  it  should  be  introduced  in  an  avowed  and 
intelligible  manner,  and  not  in  a  way  which,  professing  gravely  to 
adhere  to  that  system  which  has  for  centuries  prevailed  among 
civilized  States,  and  urging  at  the  same  time  a  pretension  utterly 
inconsistent  with  all  its  known  principles,  delivers  over  the  whole 
matter  at  once  to  eternal  controversy  and  conflict,  at  the  expense  of 
the  constant  hazard  of  the  harmony  of  States  and  of  the  lives  and 
safeties  of  innocent  individuals. 
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Thirdly,  that  the  penalty  for  the  violent  contraTention  of  this         1799 
right  is  the  confiscation  of  the  property  so  withheld  from  visitation      "^""^  ^^' 


and  search.  For  the  proof  of  this  I  need  only  refer  to  Yattel,  one  The  Mabia. 
of  the  most  correct  and  certainly  not  the  least  indulgent  of  modern  gir  -w.  Scott. 
professors  of  puhlic  law.  In  Book  III.  c.  vii.  sect.  114,  he 
expresses  himself  thus :  "  On  ne  peut  empecher  le  transport  des 
effets  de  contrebande,  si  I'on  ne  visite  pas  les  vaisseaux  neutres  que 
Ton  rencontre  en  mer.  On  est  done  en  droit  de  les  visiter. 
Quelques  nations  puissantes  ont  refus6  en  differents  tems  de  se 
soumettre  a  cette  visite ;  aujourd'hui  im  vaisseau  neutre,  qui  refiiseroit 
de  souffrir  la  visite,  seferoit  condamner  par  cela  seul,  comme  etant  de 
bonne  prise."  Yattel  is  here  to  be  considered  not  as  a  lawyer 
merely  delivering  an  opinion,  but  as  a  witness  asserting  the  fact — 
the  fact  that  such  is  the  existing  practice  of  modern  Europe.  And 
to  be  sure,  the  only  marvel  in  the  case  is  that  he  should  mention  it 
as  a  law  merely  modern,  when  it  is  remembered  that  it  is  a  prin- 
ciple not  only  of  the  civil  law  (on  which  great  part  of  the  law  of 
nations  is  founded),  but  of  the  jirivate  jurisprudence  of  most 
countries  in  Europe,  that  a  contumacious  refusal  to  submit  to  fair 
inquiry  infers  all  the  penalties  of  convicted  guilt.  Conformably  to 
this  principle,  we  find  in  the  celebrated  French  Ordinance  of  1681, 
now  in  force.  Article  12,  "  That  every  vessel  shall  he  good  prize  in 
case  of  resistance  and  combat ; "  and  Valin,  in  his  smaller  Com- 
mentary, p.  81,  says  expressly  that  although  the  expression  is  in 
the  conjunctive,  yet  that  the  resistance  alone  is  sufficient.  He 
refers  to  the  Spanish  Ordinance,  1718,  evidently  copied  from  it, 
in  which  it  is  expressed  in  the  disjunctive,  "in  case  of  resistance 
or  combat."  And  recent  instances  are  at  hand  and  within 
view,  in  which  it  appears  that  Spain  continues  to  act  upon 
this  principle.  The  first  time  in  which  it  occurs  to  my  notice 
on  the  inquiries  I  have  been  able  to  make  in  the  Institutes  of  our, 
own  country  respecting  matters  of  this  nature,  excepting  what 
occurs  in  the  Black  Book  of  the  Admiralty  (a),  is  in  the  Order  of 
Council,  1664,  Article  12,  which  directs,  "  That  when  any  ship, 
met  withal  by  the  Eoyal  Navy  or  other  ship  commissionated,  shall 

[(a)  No.B. :  "InstructionswliattlLe      Book  of  the  Admiralty  (EoUs  Series), 
Lord  Admiral  is  to  doe  at  sea  and  on      vol.  i.  p.  28.] 
land  in  tyme  of  warr :  "  sec,  7,  Black 
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1799         fight  or  make  resistance,  the  said  ship  and  goods  shall  be  adjudged 

L—  lawful  prize."     A  similar  article  occurs  in  the  Proclamation  of  1672. 

The  Maeia.  I  am  aware  that  in  those  orders  and  proclamations  are  to  be  found 
Sir  w.  Soott.  some  articles  not  very  consistent  with  the  law  of  nations  as  under- 
stood now,  or  indeed  at  that  time,  for  they  are  expressly  censured 
by  Lord  Clarendon  (a).  But  the  article  I  refer  to  is  not  of  those 
he  reprehends;  and  it  is  observable  that  Sir  Robert  Wiseman, 
then  the  King's  Advocate  General,  who  reported  upon  the  Articles 
in  1673,  and  expresses  a  disapprobation  of  some  of  them  as  harsh 
and  novel,  does  not  mark  this  article  with  any  observation  of 
censure.  I  am  therefore  warranted  in  saying  that  it  was  the  rule, 
and  the  undisputed  rule,  of  the  British  Admiralty.  I  will  not  say 
that  that  rule  may  not  have  been  broken  in  upon  in  some  instances 
by  considerations  of  comity  or  of  poKcy,  by  which  it  may  be  fit 
that  the  administration  of  this  species  of  law  should  be  tempered 
in  the  hands  of  those  tribunals  which  have  a  right  to  entertain  and 
apply  them ;  for  no  man  can  deny  that  a  State  may  recede  from 
its  extreme  rights,  and  that  its  supreme  councils  are  authorized  to 
determine  in  what  oases  it  may  be  fit  to  do  so,  the  particular  captor 
having  in  no  case  any  other  right  and  title  than  what  the  State 
itself  would  possess  under  the  same  facts  of  capture.  But  I  stand 
with  confidence  upon  all  fair  principles  of  reason — upon  the  distinct 
authority  of  Vattel;  upon  the  Institutes  of  other  great  maritime 
countries,  as  well  as  those  of  our  own  country — when  I  venture  to 
lay  it  down,  that  by  the  law  of  nations,  as  now  understood,  a 
deliberate  and  continued  resistance  to  search  on  the  part  of  a  neutral 
vessel  to  a  lawful  cruiser  is  followed  by  the  legal  consequence  of 
confiscation. 

3.  The  third  proposed  inquiry  was,  whether  any  special  circum- 
stances preceded,  accompanied,  or  followed  the  transaction  which 
ought  in  any  manner  or  degree  to  affect  the  application  of  the 
general  principles  ? 

The  first  ground  of  exemption  stated  on  the  part  of  the  claimants 
is  the  treaty  with  Sweden,  1661,  Article  12 ;  and  it  was  insisted  by 
Dr.  Laurence  that  although  the  belligerent  country  is  authorized 
by  the  treaty  to  exercise  rights  of  inquiry  in  the  first  instance,  yet 

(rt)  Lord  Clarendon's  Life,  p.  242. 
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that  these  rights  were  not  exercised  in  the  manner  therein  pre-        1799 

scribed.     It  is  an  obvious  answer  to  that  observation  that  this  ___^ ; 

treaty  never  had  in  its  contemplation  the  extraordinary  case  of  an  ^^^  Maeia. 
armed  vessel  sent  in  company  with  merchantmen  for  the  very  Sir  W.  Scott. 
purpose  of  beatiag  off  all  inquiry  and  search.  On  the  contrary,  it 
supposes  an  inquiry  for  certain  papers,  and  if  they  are  not  exhibited, 
or  "  there  is  any  other  just  and  strong  cause  of  suspicion,"  then  the 
ship  is  to  undergo  search.  The  treaty,  therefore,  recognizes  the 
rights  of  inquiry  and  search,  and  the  violation  of  those  rights  is 
not  less  a  violation  of  the  treaty  than  it  is  of  the  general  law  of 
nations.  It  is  said  that  the  demand  ought  first  to  have  been  made 
upon  the  frigate.  I  know  of  no  other  rule  but  that  of  mere  cour- 
tesy which  requires  this  ;  for  this  extraordiaary  case  of  an  armed 
ship  travelling  along  with  merchant  ships  is  not  a  casus  foederis  that 
is  at  all  so  provided  for  in  the  treaty.  However,  if  it  is  a  rule,  it 
was  complied  with  in  the  present  instance,  and  the  answer  returned 
was,  that  "  they  were  Swedish  ships  bound  to  various  ports  in  the 
Mediterranean,  laden  with  iron,  hemp,  pitch,  and  tar."  The  ques- 
tion then  comes,  What  rights  accrued  upon  the  receipt  of  this 
answer  ?  I  say,  first,  that  a  right  accrued  of  sending  on  board 
each  particular  ship  for  their  several  papers ;  for  each  particular 
ship,  without  doubt,  had  its  own  papers.  The  frigate  could  not 
have  them  ;  and  the  captors  had  a  right  to  send  on  board  them  to 
demand  those  papers,  as  well  under  the  treaty  as  under  the  general 
law.  A  second  right  that  accrued  upon  the  receiving  of  this 
answer  was  a  right  of  detaining  such  vessels  as  were  carrying 
cargoes  so  composed,  either  wholly  or  in  part,  to  any  ports  of  the 
enemies  of  this  country ;  for  that  tar,  pitch  (a),  and  hemp  going 
to  the  enemy's  use  are  liable  to  be  seized  as  contraband  in  their 
own  nature  cannot,  I  conceive,  be  doubted  under  the  modern  law 
of  nations,  though  formerly,  when  the  hostilities  of  Europe  were 
less  naval  than  they  have  since  become,  they  were  of  a  disputable 
nature,  and  perhaps  continued  so  at  the  time  of  making  that  treaty, 
or  at  least  at  the  time  of  making  that  treaty  which  is  the  basis  of 
it — I  mean  the  treaty  in  which  Whitlock  was  employed  in  the 
year  1656  ;  for  I  conceive  that  Yalin  expresses  the  truth  of  this 

(ct)  The  Sarah  Christina,  mite,  p.  125. 
R.  M 
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1799  matter  when  he  says  (p.  68),  "Be  droit  ces  choses"  (speaking  of 
•^""^  ^^'      naval  stores)  "  sont  de  contrebande  aujourd'hui  et  depnis  le'  com- 

The  Mabia.    mencement  de  ce  sidcle,  ce  qni  n'^toit  pas  autrefois  n^anmoins  "  ; 

Sir  "W.  Scott,  and  Vattel,  the  best  recent  writer  upon  these  matters,  explicitly 
admits  amongst  positive  contraband  "  les  bois  et  tout  ce  qui  sert 
a  la  construction  et  eI  I'armement  de  vaisseaux  de  guerre."  Upon 
this  principle  was  founded  the  modern  explanatory  article  of  the 
Danish  treaty,  entered  into  in  1780,  on  the  part  of  Great  Britain, 
by  a  noble  lord  (a),  then  Secretary  of  State,  whose  attention  had 
been  peculiarly  turned  to  subjects  of  this  nature.  I  am  therefore 
of  opiaion,  that  although  it  might  be  shown  that  the  nature  of 
these  commodities  had  been  subject  to  some  controversy  in 
the  time  of  Whitlock,  when  the  fundamental  treaty  was  con- 
structed, and  that  therefore  a  discreet  silence  was  observed  re- 
specting them  in  the  composition  of  that  treaty  and  of  the  latter 
treaty  derived  from  it,  yet  that  the  exposition  which  the  later 
judgment  and  practice  of  Europe  has  given  upon  this  subject 
would  in  some  degree  affect  and  apply  what  the  treaties  had  been 
content  to  leave  on  that  indefinite  and  disputable  footing  on  which 
the  notions  then  more  generally  prevailing  in  Europe  had  placed 
it.  Certain  it  is,  that  in  the  year  1750  the  Lords  of  Appeal  in 
this  country  declared  pitch  and  tar,  the  produce  of  Sweden,  and 
on  board  a  Swedish  ship  bound  to  a  French  port,  to  be  contraband, 
and  subject  to  confiscation,  in  the  memorable  case  of  the  Med 
Ouds  Hielpe  (b) .  In  the  more  modern  understanding  of  this  matter, 
goods  of  this  nature  being  the  produce  of  Sweden,  and  the  actual 
property  of  Swedes,  and  conveyed  by  their  own  navigation,  have 
been  deemed,  in  British  Courts  of  Admiralty,  upon  a  principle  of 
indulgence  to  the  native  products  and  ordinary  commerce  of  that 
country,  subject  only  to  the  milder  rights  of  pre-occupancy  and 
pre-emption ;  or  to  the  rights  of  preventing  the  goods  from  being 
carried  to  the  enemy,  and  of  applying  them  to  your  own  use, 
making  a  just  pecuniary  compensation  for  them.  But  to  these 
rights,  being  bound  to  an  enemy's  port,  they  are  clearly  subject, 
and  may  be  detained  without  any  violation  of  national  or  indi- 
vidual justice.     Thirdly  :  another  right  accrued,  that  of  bringing 

(a)  The  Earl  of  Mansfield.  (J)  Ante,  p.  1. 
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in  for  a  more  deliberate  inquiry  ttan  could  possibly  be  conducted.       1799 
at  sea  upon  sucb  a  number  of  vessels,  even  tbose  wMch  professed        ™^  ^  ' 
to  cany  cargoes  witb  a  neutral  destination.     "Was  tliere  or  was  The  Mabia. 
there  not  the  just  and  grave  suspicion  which  the  treaty  refers  to,  SirW.  Soott. 
excited  by  the  circumstances  of  such  a  number  of  vessels  with  such 
cargoes  iatended  to  saiL  all  along  the  extended  coasts  of  the  several 
public  enemies  of  this  kingdom,  under  the  protection  of  an  armed 
frigate  associated  with  them  for  the  very  purpose  of  beating  off  by 
force  all  particular  inquiry  ?    But  supposing  even  that  there  was 
not,  is  this  the  manner  in  which  the  observance  of  the  treaty  or  of 
the  law  of  nations  is  to  be  enforced  P    Certaialy  not  by  the  treaty 
itself ;  for  the  remedy  for  infraction  is  provided  in  compensations 
to  be  levied,  and  punishments  to  be  inflicted  upon  delinquents  by 
their  own  respective  sovereigns :  Article  12.     How  stands  it  by 
the  general  law  ?    I  don't  say  that  cases  may  not  occur  in  which  a 
ship  may  be  authorized  by  the  natural  rights  of  self-preservation 
to  defend  itself  against  extreme  violence  threatened  by  a  cruiser 
grossly  abusing  his  commission;  but  where  the  utmost  injury 
threatened  is  the  being  carried  in  for  inquiry  into  the  nearest  port, 
subject  to  a  full  responsibility  in  costs  and  damages  if  this  is  done 
vexatiously  and  without  just  cause,  a  merchant  vessel  has  not  a 
right  to  say  for  itself  (and  an  armed  vessel  has  not  a  right  to  say 
for  it),  "I  will  submit  to  no  such  inquiry,  but  I  wUl  take  the  law 
into  my  own  hands  by  force."     What  is  to  be  the  issue  if  each 
neutral  vessel  has  a  right  to  judge  for  itself  in  the  first  instance, 
whether  it  is  rightly  detained,  and  to  act  upon  that  judgment  to 
the  extent  of  using  force  ? — surely  nothing  but  battle  and  blood- 
shed as  often  as  there  is  anything  like  an  equality  of  force  or  an 
equality  of  spirit.     For  how  often  wUl  the  case  occur  in  which  a 
neutral  vessel  will  judge  itself  to  be  rightly  detaiaed  ?    How  far 
the  peace  of  the  world  wiQ  be  benefited  by  taking  the  matter  from 
off  its  present  footing  and  putting  it  upon  this  is  for  the  advocates 
of  such  a  measure  to  explain.     I  take  the  rule  of  law  to  be  that 
the  vessel  shall  submit  to  the  inquiry  proposed,  looking  with  con- 
fidence to  those  tribunals  whose  noblest  oflSce  (and  I  hope  not  the 
least  acceptable  to  them)  is  to  relieve  by  compensation  incon- 
veniences of  this  kind  where' they  have  happened  through  accident 
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1799  or  error,  and  to  redress  by  compensation  and  punisliment  injuries 
'  that  have  been  committed  by  design. 
The  Mabia.  The  second  special  ground  taken  on  the  part  of  the  claimants 
Sir  W.  Soott.  was  that  the  intention  was  never  carried  into  act.  And  I  agree 
with  Dr.  Laurence  that  if  the  intention  was  voluntarily  and 
clearly  abandoned,  an  intention  so  abandoned,  or  even  a  slight 
hesitation  about  it,  would  not  constitute  a  violation  of  right.  But 
how  stands  the  fact  in  the  present  case  ?  The  intention  gives  way, 
so  far  as  it  does  give  way,  only  to  a  superior  force.  It  is  for  those 
who  give  such  instructions  to  recollect  that  the  averment  of  an 
abandonment  of  intention  cannot  possibly  be  set  up,  because  the 
instructions  are  delivered  to  persons  who  are  bound  to  obey  them, 
and  who  have  no  authority  to  vary.  The  intention  is  necessarily 
unchangeable,  and  being  so,  I  do  not  see  the  person  who  could 
fairly  contradict  me  if  I  was  to  assert  that  the  delivery  and  accept- 
ance of  such  instructions,  and  the  sailing  under  them,  were 
sufficient  to  complete  the  act  of  hostility.  However  that  might  be, 
the  present  fact  is  that  the  commander  sails  with  instructions  to 
prevent  inquiry  and  search  by  force,  which  instructions  he  is  bound 
to  obey,  and  which  he  is  prevented  from  acting  upon  to  their 
utmost  extent  only  by  an  irresistible  force.  Under  such  circum- 
stances how  does  the  presumption  of  abandonment  arise  ?  If  it 
does,  mark  the  consequences.  If  he  meets  with  a  superior  force  he 
abandons  his  hostile  purpose ;  if  he  meets  with  an  inferior  force  he 
carries  it  into  complete  effect.  How  much  is  this  short  of  the 
ordinary  state  of  actual  hostility?  What  is  hostility?  It  is 
violence  where  you  can  use  violence  with  success ;  and  where  you 
cannot  it  is  submission  and  striking  your  colours.  Nothing  can  be 
more  clear,  upon  the  perusal  of  these  attestations,  than  that  this 
gentleman  abandoned  his  purpose  merely  as  a  subdued  person  in 
an  unequal  contest.  The  resistance  is  carried  on  as  far  as  it  can  be, 
and  when  it  can  maintain  itself  no  longer,  fugit  indignata. 

3.  It  is  said  that  the  papers  were  not  immediately  taken  posses*- 
sion  of,  nor  proceedings  instituted  till  long  after  the  arrival  in  port. 
These  are  unquestionably  irregularities ;  but  I  agree  with  the 
King's  Advocate  in  maintaining  that  they  are  not  such  irregu- 
larities as  wiU  destroy  the  captor's  right  of  proceeding,  for  the 
claimant  had  his  remedy  in  the  way  of  a  monition.      How  these 
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delays  were  occasioned,  whetlier  in  consequence  of  pending  nego-         1799 
tiations  (as  has  been  repeatedly  asserted  in  the  course  of  the      "'""*  ^' 


argument),  I  am  not  judicially  informed.  If  such  negotiations  ever  The  Maeia. 
existed,  I  may  have  reason  personally  to  lament  that  they  have  sirW.  Soott. 
proved  ineffectual.      But  the  legal  consequence  of  that  inefficiency 
undouhtedly  is  that  the  question  of  law  remains  the  same  as  if  no 
such  negotiation  had  ever  been  thought  of. 

4.  It  is  lastly  said  that  they  have  proceeded  only  against  the 
merchant  vessels,  and  not  against  the  frigate,  the  principal  wrong- 
doer. On  what  grounds  this  was  done — whether  on  that  sort  of 
comity  and  respect  which  is  not  unusually  shown  to  the  immediate 
property  oi  great  and  august  sovereigns,  or  how  otherwise — I  am 
again  not  judicially  informed ;  but  it  can  be  no  legal  bar  to  the 
right  of  a  plaiatiEE  to  proceed  that  he  has,  for  some  reason  or  other, 
declined  to  proceed  against  another  party  against  whom  he  had  an 
equal  or  possibly  a  superior  title.  And  as  to  the  particular  case  of 
one  vessel  which  had  obtained  her  release  and  a  re-delivery  of  her 
papers,  the  act  of  the  captors  may  perhaps  furnish  a  reasonable 
ground  of  distinction  with  respect  to  her  own  special  case ;  but  its 
effect,  be  it  what  it  may,  is  confined  to  herself,  and  can  be  extended 
no  further. 

I  am  of  opinion,  therefore,  that  special  circumstances  do  not 
exist  which  can  take  the  case  out  of  the  rule  which  is  generally 
applicable  to  such  a  state  of  facts ;  and  I  have  already  stated  that 
rule  to  be  the  confiscation  of  all  the  property  forcibly  withheld 
from  inquiry  and  search.  It  may  be  fitting  (for  anything  that  I 
know)  that  other  considerations  should  be  interposed  to  soften  the 
severity  of  the  rale,  if  the  rule  can  be  justly  taxed  with  severity ; 
but  I  have  neither  the  knowledge  of  any  such  considerations  nor 
authority  to  apply  them.  If  any  negotiations  have  pledged  (as 
has  been  intimated)  the  honour  and  good  faith  of  the  country,  I 
can  only  say  that  it  has  been  much  the  habit  of  this  country  to 
redeem  pledges  of  so  sacred  a  nature.  But  my  business  is  merely 
to  decide  whether,  in  a  Court  of  the  law  of  nations,  a  pretension 
can  be  legally  maintained  which  has  for  its  purpose  neither  more 
nor  less  than  to  extinguish  the  right  of  maritime  capture  in  war ; 
and  to  do  this,  how  ? — by  the  direct  use  of  hostile  force  on  the  part 
of  a  neutral  State.     It  is  high  time  that  the  legal  merit  of  such  a 
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1799        pretension  should  be  disposed  of  one  way  or  other.    It  has  been 
"  ^  •      for  some  few  years  past  preparing  in  Europe.     It  is  extremely  fit 


Thb  Maeia.  that  it  should  be  brought  to  the  test  of  a  judicial  decision,  for  a 
Sir  W.  Soott.  worse  state  of  things  cannot  exist  than  that  of  an  undetermined 
conflict  between  the  ancient  law  of  nations,  as  understood  and 
practised  for  centuries  by  civilized  nations,  and  a  modem  project 
of  innovation  utterly  iaconsistent  with  it ;  and  in  my  apprehension 
not  more  inconsistent  with  it  than  with  the  amity  of  neighbouring 
States  and  the  personal  safety  of  their  respective  subjects. 

The  only  remainiag  question  which  I  have  to  consider  is  the 
matter  of  expenses,  and  this  I  think  myself  bound  to  dispose  of 
with  as  much  tenderness  as  I  can  use  in  favour  of  individuals.  It 
is  to  be  observed  that  the  question  itself  was  of  an  importance  and 
delicacy  somewhat  beyond  the  powers  of  decision  belonging  to 
such  persons.  The  authority  of  their  cotmtry  has  been  in  some 
degree  surprised  in  this  matter.  The  captors  have  been  extremely 
tardy  in  proceeding  to  adjudication.  Attending  to  all  these  con- 
siderations I  think  the  claimants  are  clearly  entitled  to  have  their 
expenses  charged  upon  the  value  of  the  property  up  to  the  time 
of  the  order  for  further  proof.  From  that  time  the  property  might 
have  been  withdrawn  upon  bail,  and  it  is  no  answer  to  the  Court 
to  say  that  this  gentleman  or  another  gentleman  did  not  think  it 
advisable  to  commit  their  private  fortunes  in  the  extent  of  the 
security  required.  It  is  the  business  of  foreign  owners  who  have 
brought  their  ships  and  cargoes  into  such  situations  of  difliculty  to 
find  the  means  of  relieving  them  when  the  opportunity  can  be  used. 
I  go  sufBcient  lengths  in  aUowing  expenses  for  the  further  time  iu 
which  orders  could  have  been  obtained  from  Sweden,  and  I  fix  this 
at  the  distance  of  two  months  from  the  order  of  further  proof ; 
and,  condemning  the  ship  and  cargo,  I  direct  all  private  adventures 
to  be  restored. 

This  is  the  substance  of  what  I  have  to  pronounce  judicially  on 
this  case,  after  weighing  with  the  most  anxious  care  the  several 
facts  and  the  learned  arguments  which  have  been  applied  to  them. 
I  deliver  it  to  my  country,  and  to  foreign  countries,  vnth  Kttle 
diffidence  in  the  rectitude  of  the  judgment  itself.  I  have  still  more 
satisfaction  in  feeling  an  entire  confidence  in  the  rectitude  of  the 
considerations  under  which  it  has  been  formed. 
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4Uo.J 

Sir  W.  Scott  thus  referred  to  tlie  judgment  of  the  Court  of        isos 
Appeal  in  the  Maria : —  November  28. 

"  How  far  the  appellate  judgment  has  confirmed  all  the  prin- 
ciples that  are  there  laid  down  has  heen  questioned  in  argument. 
It  is  a  question,  however,  into  which  I  do  not  feel  myself  disposed, 
or  called  upon,  to  enter  very  minutely,  for  the  reason  already 
given,  that  if  they  are  not  positively  disclaimed  hy  the  Court  above 
they  continue  to  hind  the  legal  conscience  of  the  Court  helow.  At 
the  same  time,  I  thint  it  hardly  possible  to  avoid  two  observa- 
tions. First,  that  if  the  principles  had  been  such  as  that  Court 
disapproved  it  could  not  but  have  felt  the  obligation  of  disclaiming 
them.  They  are  principles  of  considerable  extent — operating  on 
great  subjects — and  leading  to  great  consequences ;  they  are  not 
indifferent  in  their  nature,  and  if  erroneous,  it  should  rather  seem 
that  public  interests  called  forcibly  for  a  public  disavowal  of  them. 
Secondly,  that  although  it  is  not  to  be  supposed  that  every  iaci- 
dental  expression  of  opinion  is  confirmed  by  that  judgment  (for 
this  Court  is  not  wUd  enough  to  attribute  such  effect  to  any 
appellate  judgment,  or  even  to  conceive  itself  bound  by  such 
ohiter  intimations),  it  seems,  ex  vi  necessitatis,  that  the  leading 
and  fundamental  positions  must  be  considered  as  affirmed.  For 
instance,  it  must  be  taken  to  be  affirmed  that  the  Court  of  Prize 
has  cognizance  of  such  a  matter ;  that  it  is  competent  to  entertain 
the  question;  that  it  is  not  bound  to  leave  it  to  the  chance  of  force 
in  this  particular  instance,  or  to  the  chance  of  negotiations  after- 
wards, between  two  countries,  neutral  in  law,  but  hostile  in 
disposition  in  consequence  of  such  an  unnatural  occurrence  of 
hostility,  to  the  chance  of  negotiations,  I  say,  which  might  con- 
tinue, whilst  the  same  occurrence  takes  place  again,  as  it  would 
have  done  in  this  very  instance.  In  the  next  place,  it  must,  I 
think,  be  taken,  ex  vi  necessitatis,  as  affirmed  that  resistance  to 
search  is  penal,  and  that  the  penalty  is  confiscation  ;  thirdly,  that 
that  resistance,  being  directed  to  be  given  by  the  sovereign  of  the 
State,  affords  no  protection ;  fourthly,  that  the  resistance  of  the 
convoying  ship  is  the  resistance  of  the  whole  convoy ;  and  fifthly, 
that  the  resistance  given  in  that  particular  case  was  the  criminal 
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1803         act  which  led  to  the  penal  consequence.    All  these  positions  are 

""""^  ^     •   not  only  unshaken,  hut  they  are,  in  my  apprehension,  bound  up  in 

TheElsabe.   the  judgment  of  the  Court  of  Appeal,  and  substantially  affirmed 

Sir  TV.  Soott.   by  it ;  and  if  there  are  any  persons  who  dispute  the  affirmance  on 

these  grounds,  they  are  at  least  called  upon  to  show  on  what  other 

grounds  it  was  or  could  he  affirmed;  or  how  it  was  possible  to 

arrive  at  the  same  conclusion,  on  any  other  principles,  than  those 

laid  down  as  the  foundation  of  that  sentence  in  the  Court  below. 

On  the  fundamental  positions  of  that  sentence,  then,  by  which  the 

justice  of  the  decision  must  be  tried,  I  do  not  feel  myself  disposed 

to  doubt,  either  from  anything  that  I  have  heard  or  from  anything 

which  further  reflection  has  suggested  to  me,  or  from  the  manner 

in  which  the  opinion  of  the  Superior  Court  has  been  expressed 

upon  it." 

[The  Court  then  proceeded  to  apply  the  principles  of  the  Maria 
to  the  facts  before  it.] 


[2  0.  Rob.  1.]  THE  EENEOM. 

Gargo — Property  of  Neutral— Property  of  Enemy — Liability  of  Neutral. 

When  a  cargo  on  a  neutral  vessel  consisted  partly  of  goods  tlie  pro- 
perty of  a  neutral,  and  partly  of  goods  the  property  of  an  enemy,  and 
tlie  whole  cargo  was  described  as  belonging  to  a  neutral,  this  will  excuse 
the  condemnation  of  the  entire  cargo. 

1799  This  was  a  case  of  a  ship  and  cargo  taken  on  a  voyage  from 

affirmed      Batavia  to  Copenhagen,  December  27th,  1798,  by  his  Majesty's 
^'1802!^'     s^iP  *^®  Brilliant. 


Sir  W.  Scott. — In  this  case  the  ship  is  claimed  as  the  entire 
property  of  Messrs.  Fabritius  and  Wever,  of  Copenhagen,  and  half 
the  cargo  also  is  claimed  as  belonging  to  them  by  Mr.  Fabritius, 
the  son,  being  employed  as  supercargo  on  board  this  vessel. 

The  Court  directed  that  this  gentleman  should  give  some  account 
of  the  property  of  the  remainder  of  the  cargo ;  it  being  claimed  "  as 
the  undivided  property  of  Fabritius  and  others,"  he  was  called 
upon  to  specify  who  were  the  co-partners.     The  Court  was  more 
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particularly  induced  to  make  this  order  by  the  special  application        1799 
which  had  been  made  on  the  part  of  the  claimant  to  allow  this 


very  gentleman  to  be  examined,  as  a  person  who  was  acquainted  The  Eenbom. 
with  every  particle  of  the  transaction,  and  who  could  give  the  Sir  W.  Scott. 
Court  the  most  satisfactory  information  upon  every  circumstance 
belonging  to  it.  To  the  surprise  of  the  Court,  this  gentleman  has 
now  said  in  his  affidavit  "that  he  cannot  set  forth  the  specific 
interests,  except  as  hereafter  mentioned,  as  he  was  sick  and  confined 
at  Batavia,  and  obliged  to  intrust  the  actual  shipment  of  the  cargo 
to  Mr.  Inglehart,  with  whom  he  had  not  come  to  any  final  settle- 
ment before  he  left  that  place."  It  is  worthy  of  notice  that, 
although  Mr.  Inglehart  was  the  actual  shipper,  his  name  does  not 
appear  in  any  one  of  the  ship's  papers,  although  it  has  happened 
to  peep  out  since  in  several  other  cases.  It  is,  I  think,  on  the  face 
of  this  excuse,  an  extraordinary  circumstance  that  a  person  em- 
ployed as  supercargo  in  a  foreign  country  (who  must  necessarily 
be  required  to  give  an  account  of  all  his  transactions  to  his  prin- 
cipals), falling,  from  illness,  under  the  necessity  of  executing  his 
trust  by  an  agent,  should  not,  immediately  on  his  recovery,  put 
himself  in  possession  of  everything  that  had  been  done  for  him  by 
his  substituted  agent  during  his  confinement.  This  is  surely  no 
more  than  what  every  agent,  in  such  a  situation,  would  naturally 
have  done.  Mr.  Fabritius  says  "he  did  not,"  "but,  knowing 
that  the  funds  arising  from  the  outward  cargo  of  this  vessel, 
and  from  the  profits  of  her  voyage  to  China,  as  far  as  they  were 
applied  to  the  present  cargo,  were  not  equal  to  more  than  a  moiety, 
and  also  learning  in  England  that  Messrs.  Fabritius  and  Wever 
had  caused  iasurance  to  be  made  here  to  the  amount  of  about  half 
of  this  cargo,  he  is  led  to  believe  that  not  more  than  a  moiety 
belongs  to  these  gentlemen.".  The  Court  cannot  forget  that  in  a 
very  late  case,  the  Denmark,  this  very  outward  cargo  of  the  Eenrom 
was  represented  as  overflowing  the  capacity  of  her  return,  and  as 
being  employed  in  purchasing  a  large  ship  over  and  above  that 
returned  cargo.  It  now,  however,  appears  that  it  was  not  equal  to 
a  moiety  of  the  returned  cargo ;  the  other  moiety,  Mr.  Fabritius 
says,  "  he  supposes  to  have  belonged  to  Mr.  Inglehart,  or  to  some 
person  for  whom  he  acted."  He  says,  iadeed,  that  Mr.  Inglehart 
told  him  it  belonged  to  him,  but  whether  in  his  own  right  or  as 
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1799         agent  he  cannot  say ;  "  but  from  hearing  on  his  return  to  England 
^"^^  ^^'      that  Marshall  Blueker  had  caused  an  insurance  to  be  made  here  on 

The  Eenbom.  a  part  distinct  from  Messrs.  Fabritius  and  Wever,  he  is  induced  to 

Sir  w.  Scott,   think  that  some  part  belongs  to  him." 

This  leads  me  to  dispose  of  this  part  of  the  case,  the  interest  of 
Mr.  Blucker,  first.  Mr.  Cowie  states  in  his  affidavit  "  that  he 
received  orders  (he  does  not  say  from  whom)  in  May,  1798,  to 
insure  for  Marshall  Blucker,  in  the  Eenrom,  one  thousand  two 
hundred  pounds  on  ship  and  cargo,  and  that  he  believes  him  to  be 
interested  to  that  amount."  It  appeared  to  the  Court  to  be  an 
extraordinary  circumstance  that  the  insurance  should  be  made 
in  these  terms,  on  ship  and  cargo,  for  a  person  who  was  not  sug- 
gested to  have  any  interest  in  the  ship,  and  the  explanation  was 
that  Marshall  Blucker,  not  being  a  mercantile  man,  might  have 
fallen  into  this  error  inadvertently.  I  should  rather  have  thought 
that  such  an  expression,  deviating  from  common  speech,  was  more 
like  the  phrase  of  a  person  speaking  in  technical  language  than  of 
a  person  ignorant  of  trade  and  writing  simply  from  his  own  appre- 
hension of  his  own  concerns ;  and  more  especially  since  I  learn,  on 
reference  to  the  merchants,  that  it  is  mercantile  language,  and  that 
such  an  insurance,  though  including  ship  and  cargo,  is  allowed  to 
apply  solely  to  an  interest  of  that  amount  in  the  cargo,  if  the 
party  had  an  interest  in  the  cargo  to  that  amount  and  no  interest 
in  the  ship.  Mr.  Cowie  states  further,  "  that  he  has  vrritten  for 
instructions,"  but  does  not  say  when.  This  ship  was  brought  in, 
in  January,  1799.  As  a  careful  and  diligent  agent  he  must  have 
taken  the  first  opportunity  of  giving  intelligence  of  the  capture. 
But  it  is  not  said  what  answer  was  received,  nor  is  it  even  said  that 
Mr.  Cowie  expects  directions  to  claim ;  no  paper  on  board  expresses 
the  name  of  Mr.  Blucker,  and  he  is  perfectly  quiescent  and,  as  far 
as  appears,  ignorant  of  the  matter ;  therefore,  on  the  whole,  I  think 
this  is  not  such  a  claim  as  I  can  admit  under  the  circumstances  in 
which  it  is  introduced.  If  Marshall  Blucker  has  any  real  interest 
in  this  cargo  he  may  still  claim  it  elsewhere,  in  the  Court  of 
Appeal. 

There  is  another  claim  that  I  wiH  also  dispose  of  before  I  come 
to  the  consideration  of  the  ship  and  cargo.  It  is  a  claim  of 
Mr.  Eabritius,  the  supercargo,  for  some  bills  of  exchange  asserted 
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"to  have  been  given  for  money  borrowed  for  the  repairs  of  the  ship,  1799 
and  purchased  afterwards  on  his  own  account  from  the  person  in  "^  ' 
whose  favour  he  had  originally  drawn  them ;  these  are  pressed  as  The  Ebneom. 
regular  bottomry  bonds.  It  is  not  a  little  extraordinary  that  Mr.  Sir  W.  Scott. 
Fabritius,  having  such  full  power  over  the  whole  concern  as  super- 
cargo, should  resort  to  this  mode  of  raising  money ;  but  it  is  only 
necessary  to  look  at  the  papers  produced  to  see  whether  they  are 
of  that  species  of  instruments  which,  in  maritime  law,  will  consti- 
tute a  lien  on  the  ship.  If  I  should  think  that  they  are  not  of 
that  description  it  wUl  not  be  necessary  to  enter  into  the  question 
whether  a  claim  can  be  given  on  account  of  a  mere  Ken  on  a 
captured  ship,  though  I  am  of  opinion,  for  the  moment,  that  it  is 
not  such  an  interest  as  is  regarded  and  protected  by  the  prize  law. 
Now,  looking  at  these  bUls,  I  am  rather  inclined  to  think  that 
they  are  not  of  that  kind  which  the  maritime  law  supports  as 
hypothecation  bonds ;  there  is  no  binding  of  the  vessel,  no  hypothe- 
cation whatever;  they  are  mere  bills  of  exchange,  stating  some- 
thing about  repairs,  indeed,  but  in  no  sense  bearing  the  binding 
force  of  bottomry  bonds.  In  the  most  liberal  way  in  which  they 
can  be  considered,  and  with  the  least  scrupulous  adherence  to  form 
that  is  consistent  with  substantial  reasoning,  I  cannot  hold  them 
to  be  maritime  bottomry  bonds,  and  I  reject  the  claim  founded  on 
them. 

I  come  now  to  the  consideration  of  the  ship  and  cargo;  or 
rather,  I  shall  invert  the  order,  and  consider  the  cargo  first.  The 
outward  cargo  of  this  voyage  consisted  of  tar,  sheathing  copper, 
sail  cloth,  and  other  articles,  which  by  treaty  this  country  and 
Denmark  are  expressly  forbidden  to  carry  to  the  enemy  of  the 
other ;  it  sets  out  therefore  with  a  violation  of  public  treaties,  and 
of  the  private  law  of  Denmark,  because  every  treaty  is  a  part  of 
the  private  law  of  the  country  which  has  entered  into  that  treaty, 
and  is  as  binding  on  the  subjects  as  any  part  of  their  municipal  laws. 
The  clearance  was  general  to  the  East  Indies,  though  in  some 
papers  a  destination  to  Fredericksnagore  is  held  out ;  with  respect 
to  these  general  clearances  to  the  East  or  West  Indies,  I  cannot 
say  that  they  are  absolutely  and  necessarily  illegal,  although  they 
are  certainly  inconvenient  to  all  parties,  by  throwing  a  great 
uncertainty  on  the  nature  of  the  intended  voyage.     If  neutral 
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1799  governments  permit  these  indefinite  clearances  wliioli  seem  to  allow 
"^  '  a  destination  to  the  ports  of  a  belligerent  (if  such  helligerent  has 
The  Eeneom.  any  ports  in  the  East  or  West  Indies),  it  seems  proper  at  least 
Sir  W.  Soott.  that  the  nature  of  the  cargo  should  correspond,  and  care  should  he 
taken  that  the  cargo  should  he  such  as  their  subjects  are  allowed 
to  carry  to  an  enemy's  port;  there  should  be  an  affidavit,  as  in 
voyages  to  an  enemy's  port,  that  the  cargo  eontaias  no  prohibited 
goods ;  for  without  some  precaution  of  this  kind  great  frauds  may 
be  committed  against  the  public  treaties  of  the  country,  and  the 
country  may  be  involved  in  the  consequences  of  such  frauds. 
There  seems  to  have  been  no  such  security  taken  in  this  case,  and 
therefore  I  am  inclined  to  thiak  that  there  must  have  been  some 
understanding  on  this  subject  at  Copenhagen,  that  the  voyage  was 
to  be  to  their  own  ports,  or  to  neutral  ports  only ;  for  it  is  not  to 
be  imagined  that  such  a  general  clearance  could  have  been  obtained 
for  articles  of  this  description,  being  understood  to  have  a  liberty 
of  going  to  an  enemy's  port;  such  a  thing  cannot  be  supposed, 
without  imputing  to  the  Danish  Government  such  a  connivance  at 
the  irregular  and  illegal  conduct  of  its  subjects,  as  I  am  in  no 
degree  disposed  to  surmise.  The  fact,  however,  is  asserted  to  be 
that  this  vessel  left  Copenhagen  with  these  noxious  articles  on 
board,  and  with  full  liberty  of  going  to  any  port ;  that  there  was 
any  other  destination  than  to  Batavia  is  not  suggested  by  any  one 
circumstance  in  the  cause;  therefore  we  may  describe  it  to  have 
been  a  voyage  not  contingent,  nor  left  optional,  but  clear  and 
certain,  and  definite,  in  direct  violation  of  public  treaties,  and  of 
the  law  of  Denmark  founded  on  those  treaties. 

These  axe  circumstances  in  limine,  and,  this  is  the  manner  in 
which  the  voyage  sets  out.  The  next  circumstance  on  which  I 
shall  observe  is,  that  the  management  of  this  whole  affair  seems  to 
have  been  committeti  to  Mr.  Pabritius,  jun.,  and  that  he  acted 
with  unlimited  control,"  although  he  is  scarcely  mentioned  in  the 
papers  ;  only  in  a  corner  of  the  instructions  given  to  the  master, 
who  was  to  conduct  everything :  Mt.  Ponsaing,  who  was  master  of 
the  outward  voyage,  is  directed  to  go  to  Fredericksnagore  and 
manage  everything ;  but  in  a  note,  "  Ponsaing  and  the  supercargo 
are  directed  to  dispose  of  the  cargo  and  to  invest  another  in  the 
best  manner  they  might  be  able."     This  is  the  only  manner  in 
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whicli  Mr.  Fabritius  is  mentioned,  in  a  character  merely  assistendo,        1799 
although  he  now  appears  to  have  heen  intrusted  with  unlimited      ^'^'^^- 
power  over  the  whole  business.  The  Eenbom. 

The  instructions  further  direct,  "that  if  the  cargo  should  not  Sir  "W.  Scott. 
be  sufficient  for  the  returned  voyage,  other  goods  might  be  taken 
on  freight,  with  a  condition  that  they  should  be  consigned  to 
Messrs.  Fabritius  and  Wever."  This  is  not  like  an  authority  to 
buy  a  cargo  in  undivided  moieties  for  these  gentlemen  and  other 
persons ;  there  are  no  directions  for  a  partnership.  When  I  see 
how  these  instructions  are  executed  and  by  whom,  in  a  manner 
totally  difEerent  from  what  they  purport,  I  am  strongly  induced  to 
suspect  that  they  are  merely  colourable  instructions,  and  that  the 
real  history  of  this  transaction  is  connected  with  previous  arrange- 
ments in  Batavia  between  Messrs.  Fabritius  and  "Wever  and  Mr. 
Inglehart,  the  person  actually  employed  in  putting  this  cargo  on 
board. 

The  cargo  is  put  on  board  by  him,  and  it  is  a  very  material 
question  on  which  the  fate  of  the  cargo  and  of  the  ship  likewise  may 
depend  :  Whether  it  was  the  intention  of  the  supercargo,  in  this 
part  of  the  transaction,  to  mislead  the  British  Courts  of  Justice, 
and  British  cruisers,  as  to  the  property  of  the  cargo  ?  For  I  am  of 
opinion  that,  if  such  an  intention  can  be  proved  in  the  agent,  let 
the  interests  of  his  employers  in  Denmark  be  what  they  may, 
they  must  be  affected  by  his  conduct,  and  the  consequence  will 
attach  on  them  to  confiscate  their  property  so  engaged.  This  is 
no  ordinary  supercargo;  he  is  the  son  of  his  employer,  and  appears 
to  have  been  delegated  with  greater  powers  than  supercargoes 
usually  enjoy ;  his  conduct  must  in  point  of  law  and  conscience, 
and  under  the  most  lenient  considerations  of  equity,  be  held  to 
bind  his  principal  with  peculiar  force.  In  strict  law  every  super- 
cargo will  biad  his  employer ;  and  although  where  law  is  adminis- 
tered with  great  indulgence,  cases  may  arise  in  which  the  Court 
will  not  implicate  the  owner,  as  in  some  cases  where  supercargoes 
have  appeared,  taking  in  small  parcels  of  goods  in  contradiction 
to  the  orders  of  their  employers,  the  Court  has  thought  it  hard  to 
involve  the  interests  of  the  owners,  though  perhaps  strictly  respon-. 
sible.  Tet  this  is  not  a  case  entitled  to  any  such  favourable  treat- 
ment :  this  is  not  the  case  of  a  small  portion  of  a  cargo  taken  in 


174  THE  EENROM. 

1799         from  false  compassion  to  others,  or  from  corrupt  views  of  private 
y  ^^"      interest :   the  fraud,  if  any,  in  this  instance  must  be  that  of  a 
Thk  Eenbom.  deliberate  interfering  in  the  war,  to  mask  and  withdraw  from  the 
Sir  W.  Scott,   rights  of  a  belligerent  the  property  of  his  enemy,  to  the  amount  of 
one-half  of  a  most  valuable  cargo.     It  is  not  the  case  of  an  ordi- 
nary supercargo  :  the  person  delegated  is  intrusted  with  the  fullest 
powers,  and  if  he  has  abused  his  powers  so  largely  conferred,  it  is 
to  him  that  the  owners  must  look  for  redress. 

The  regular  penalty  of  such  a  proceeding  must  be  confiscation ; 
for  it  is  a  rule  of  this  Court,  which  I  shall  ever  hold  till  I  am 
better  instructed  by  the  Superior  Court,  that  if  a  neutral  will 
weave  a  web  of  fraud  of  this  sort,  this  Court  will  not  take  the 
trouble  of  picking  out  the  threads  for  him  in  order  to  distinguish 
the  sound  from  the  unsound ;  if  he  is  detected  in  fraud  he  wiU  be 
involved  in  toto.  A  neutral  surely  cannot  be  permitted  to  say,  "  I 
have  endeavoured  to  protect  the  whole,  but  this  part  is  really  my 
property  ;  take  the  rest,  and  let  me  go  with  my  own."  If  he  will 
engage  in  fraudulent  concerns  with  other  persons,  they  must  all 
stand  or  fall  together.  Let  us  see,  then,  if  there  is  not  reason  not 
only  to  suspect,  but  to  conclude,  that  there  was  a  design  to  represent 
the  cargo,  which  appears  to  have  belonged  in  great  part  to  Ingle- 
hart,  the  Dutchman,  as  the  entire  property  of  Fabritius  and  Wever. 
In  the  first  place,  Mr.  Inglehart  was  the  shipper,  yet  his  name  is 
not  once  mentioned  in  the  papers.  In  no  one  place  does  his  name 
occur,  which  cannot  be  an  accidental  omission,  since  it  is  according 
to  the  most  ordinary  course  of  business  that  the  name  of  the  shipper 
should  be  specified.  I  must  therefore  consider  this  suppression  as 
a  studied  contrivance  to  withdraw  from  the  notice  of  the  Court 
every  connection  that  Mr.  Inglehart  has  had  with  this  transaction. 
The  master  and  the  mate  describe  Fabritius  and  "Wever  as  the 
entu'e  proprietors,  and  Mr.  Fabritius,  jun.,  as  the  shipper.  They 
were  examined  as  soon  as  the  ship  was  brought  in,  and,  as  we  may 
presume,  before  they  were  apprised  of  the  existence  of  other 
papers ;  they  agree  with  the  formal  papers  in  keeping  out  of  sight 
the  name  of  Inglehart,  and  never  once  make  mention  of  him.  This 
is  an  extraordinary  circumstance,  for  the  master  is  in  this  case  not 
a  common  carrier-master :  he  is  a  confidential  manager  of  the 
business,  according  to  the  instructions,  yet  so  much  is  he  kept  in 
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the  dark,  or  keeps  himself  so,  that  he  represents  Fahritius  and  1799 
Wever  as  the  entire  proprietors  of  the  cargo.  It  is  said,  as  an  -^"^  ^^- 
excuse  for  this  man,  that  he  was  affected  with  an  almost  total  The  Eeneom. 
derangement  of  mind  whilst  he  was  at  Batavia,  owing  to  the  sir  -w.  Soott. 
climate,  and  that  he  came  home  perfectly  ignorant  of  the  trans- 
action ;  but  there  is  no  mention  of  this  malady  in  his  deposi- 
tion, nor  are  there  any  signs  of  it;  he  gives  a  cool  and 
rational  recital  of  facts,  and  shows  at  least  a  method  in  Ms 
madness  in  every  part  of  his  conduct  that  presents  itself  to 
our  view.  He  was  appointed  joint  agent  with  Fahritius,  yet 
he  was  left  under  the  delusion  that  the  whole  cargo,  of  which 
only  half  is  now  claimed,  belonged  to  Messrs.  Fahritius  and 
Wever.  If  he  was  deceived,  it  serves  to  establish  the  imposition 
on  the  part  of  others ;  if  he  joined  in  the  deceit,  it  still  further 
fortifies  the  suspicion  of  a  general  combination  of  fraud.  Mr. 
Fronier,  who  was  the  master  substituted  in  his  place  for  the 
return  voyage,  lies  under  the  same  mistake;  he  describes  the 
cargo  as  the  entire  property  of  Fahritius  and  "Wever.  I  do  not 
say  that  this  Court  will  lay  down  a  rule  so  harsh  as  to  require  that 
every  carrier-master  should  know  the  property  of  every  part  of  her 
cargo  ;  yet  in  time  of  war  it  cannot  be  unknown  to  neutrals  that 
the  master  is  expected  to  speak  to  the  property  of  his  cargo ;  more 
especially  in  a  case  like  this,  where  the  property  is  so  great  as  one- 
half,  and  where  the  master  is  a  confidential  person,  and  where 
there  is  a  son  of  his  employer  in  the  character  of  a  supercargo  on 
board,  total  ignorance  can  scarcely  happen  to  such  a  master ;  and 
where  it  is  pretended,  it  strongly  rivets  on  the  mind  of  the  Court  a 
suspicion  (by  which  I  always  mean  a  legal  suspicion)  that  there  is 
something  behind  which  it  is  for  the  interest  of  the  parties  to 
conceal.  But  the  matter  does  not  end  here  :  there  is  no  mention 
of  any  distinction  of  property  in  the  papers.  The  invoice  describes 
the  whole  cargo  as  the  property  of  Fahritius  and  Wever ;  and 
this  paper  is  signed  not  by  the  master  but  by  the  supercargo.  It 
is  said  that  the  invoice  is  not  a  paper  of  consequence,  that  the  bill 
of  lading  is  the  document  to  which  reference  is  usually  made  ;  but 
this  is  both  :  it  is  a  bill  of  lading  as  weU  as  an  iuvoice.  Then  how 
came  this  on  board  ?  It  is  said  that  Mr.  Fahritius  was  iU,  that 
the  lading  was  conducted  for  him,  and  that  he  signed  the  paper 
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1799         witliout  attention  to  its  contents.     How  can  I  accede  to  such  an 
'^'^^^'      explanation  ?    Is  it    credible    that  a  man,   intrusted  with    the 
The  Beneom.  management  of  so  large  a  concern,  should  fall  into  such  a  mis- 
Sir  w.  Soott.   apprehension  as  to  sign  a  solemn  paper  asserting  the  whole  property 
to  belong  to  his  employer,  when  he  well  knew  that  it  did  not  ?  or 
can  it  be  believed  that  on  his  recovery  he  should  not  have  made 
himself  acquainted  with  everything  that  had  been  done  for  him  ? 
To  act  otherwise  would  be  so  monstrous,  that  no  pretence  of  illness 
is  sufficient  to  apologise  for  it. 

But  it  is  said  Mr.  Pabritius  has  since  his  arrival  in  England 
disclosed  the  truth  and  given  in  his  claim  for  only  one-half,  and 
much  credit  is  assumed  for  this  instance  of  fair  and  ingenuous  con- 
duct. Allowing  all  the  merit  that  is  due  to  such  a  recantation,  I 
do  not  know  that  it  can  be  of  any  avail  to  protect  this  case  from 
the  penalties  attaching  on  the  former  part  of  the  transaction ;  for 
if  the  Court  is  satisfied  that  the  intention  was  to  hold  out  to  British 
cruisers  a  noli  me  tangere  as  to  the  whole  on  an  appearance  of  its 
being  Danish  property — although  a  locus  penifentioB  is  to  be  allowed 
to  all  men,  I  cannot  but  think  that  it  comes  a  Kttle  too  late,  under 
the  circumstances  of  the  present  case.  Shall  a  deceit  be  allowed 
during  the  whole  of  such  a  voyage  ;  and  after  it  has  had  a  great 
part  of  its  effect  in  deceiving  our  cruisers,  shall  it  be  done  away 
by  this  late  confession  ?  If  the  representation  of  the  papers,  and 
the  master,  and  the  substituted  master  had  been  believed,  the  whole 
of  this  cargo  would  have  been  long  ago  safe  in  Copenhagen  or 
America.  But  what  is  more  material,  it  is  to  be  remembered 
that,  before  the  present  claim  was  given,  a  disclosure  of  evidence 
had  been  obtained  from  the  papers  of  some  other  eases.  In  the 
Nancy,  which  was  a  ship  under  the  management  of  the  same 
parties,  it  had  come  to  light  that  Mr.  Inglehart  was  concerned  in 
the  cargo  of  the  Eenrom,  and  in  the  exact  proportion  which  squares 
with  Mr.  Fabritius's  amended  claim.  This  circumstance  very 
much  detracts  from  the  merit  of  the  confession,  there  being  every 
reason  to  presume  that  no  such  claim  would  have  been  given  if  the 
evidence  already  exhibited  in  that  case  had  not  shown  that  a  claim, 
for  the  whole  would  be  completely  falsified.  If  so,  the  purpose  of 
fraud  is  abandoned,  merely  because  it  can  no  longer  be  main- 
tained. 
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Is  the  Court,  then,  to  believe  that  Mr.  Fabritius  came  into  this         1799 
country  with  an  intention  of  making  this  disclosure,  and  of  making         *^ 


the  claim  as  it  now  stands,  or  that  he  meant  to  hold  out  the  pro-  Tbe  Eenbom. 
perty  to  be  as  the  formal  papers  represent  ?  When  I  look  to  the  Sir  W.  Scott. 
other  steps  leading  to  this  fraud,  when  I  find  all  the  papers  on 
board  in  this  tenor,  and  see  the  master  and  the  displaced  master 
using  the  same  language  ia  their  depositions,  even  after  their 
arrival  in  this  country,  it  would  be  a  strain  of  charity  much 
beyond  what  is  consistent  with  justice  if  I  did  not  say  that  it  was 
an  intention,  carried  into  effect,  to  cover  the  whole  cargo  as  the 
property  of  Fabritius  and  Wever  by  persons  knowing  the  contrary, 
and  whose  acts  will  legally  affect  their  employers.  What,  in  my 
judgment,  decisively  proves  that  such  was  the  determined  purpose 
of  the  parties  is  the  fact  that  appears,  that  this  ship  was  first 
carried  into  Lisbon,  and  that  an  iuquiry  was  there  instituted 
respectiag  the  property  of  this  ship  and  cargo.  It  has  been  pressed 
upon  the  Court  by  the  captors  to  receive  the  depositions  there  made 
by  Mr.  Fabritius  and  others,  but  the  Court  has  declined  to  receive 
those  depositions  as  irregularly  taken,  and  therefore  cannot  advert 
to  them.  How  Mr.  Fabritius  swore  upon  that  occasion  with 
respect  to  this  cargo  I  cannot  say,  but  I  cannot  think  it  otherwise 
than  highly  probable  that  he  represented  the  property  as  entirely 
belonging  to  the  house  of  Fabritius  and  Wever,  because  I  think  it 
impossible  that  after  such  an  iaquiry  had  been  pursued  at  Lisbon 
the  master  and  the  displaced  master  should  have  contiaued  in  the 
error  (if  it  is  a  mere  error)  that  has  led  them  to  depose  here  to  the 
same  effect,  unless  he  had  so  held  it  out,  as  well  in  those  depositions 
as  in  the  conversations  which  he  must  since  have  had  with  them 
prior  to  their  examinations  here.  And  when  I  recollect  his  extreme 
eagerness  to  be  examined  here  upon  his  arrival,  I  cannot  but  thiak 
that  he  was  at  that  time  fully  prepared  to  support  upon  oath  the 
same  representation,  and  that  nothing  but  the  subsequent  informa- 
tion he  received,  that  the  secrets  had  already  been  betrayed  by  the 
papers  of  the  Nancy,  prevented  him  from  so  doing. 

With  respect  to  the  ship,  is  the  property  in  that  so  proved  as  to 
support  a  claim  for  restitution  without  further  proof?  If  that 
could  be  maintained,  I  might  perhaps  allow  it  to  be  distinguished 
from  the  other  part  of  the  case.     But  if  further  proof  is  necessary, 

K.  N 
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1799  it  comes  to  this  question :  Axe  persons  so  convicted  of  an  attempt  to 
-^"y  ^^-  impose  on  the  Court  entitled  to  the  privilege  of  giving  further 
The  Eeneom.  proof  ?  The  ship  was  built  at  Batavia,  and  has  been  constantly 
Sir  W.  Scott,  trading  from  Batavia.  It  must  have  been  the  property  of  Dutch- 
men, and  therefore  under  any  circumstances  a  bill  of  sale  would  be 
necessary,  and  under  the  particular  circumstances  which  I  have 
pointed  out  a  bill  of  sale  could  hardly  be  deemed  sufficient.  But  a 
thicker  cloud  is  raised  over  this  part  of  the  case  from  what  appears 
from  a  paper  in  the  Nancy,  which  is  signed  by  Inglehart,  and 
states,  "  I  shall  accompany  this  with  the  accounts  of  the  Eenrom, 
of  which  Messrs.  Pabritius  and  Wever  are  sharers."  It  is  said 
that  this  applies  to  the  cargo  only ;  it  may  be  so,  it  is  a  possible 
explanation ;  but  how  can  this  be  proved  ?  It  can  be  only  by 
further  proof.  Again,  there  are  many  passages  in  which  Mr.  Ingle- 
hart seems  to  assume  great  authority  over  the  conduct  of  the  vessel. 
It  is  said  that  this  was  in  consequence  of  a  charter-party,  by  which 
he  had  chartered  the  vessel.  It  may  be  so  ;  but  this  is  matter  of 
explanation  only  and  of  further  proof,  as  it  is  left  at  present,  on 
the  face  of  it,  very  ambiguous.  There  being  the  necessity  of 
further  proof,  have  the  parties  placed  themselves  in  a  situation  in 
which  they  are  entitled  to  a  privilege  of  this  kind  ?  It  is  a  rule 
that  I  shall  uniformly  adhere  to,  till  I  am  better  instructed,  that 
where  a  party  has  been  convicted  of  an  attempt  to  impose  on  the 
Court  in  the  same  transaction,  the  privilege  of  further  proof  shall 
be  denied  him  as  a  privilege  which  is  justly  forfeited  by  deception 
and  fraud.  I  shall  therefore  pronounce  both  the  ship  and  cargo 
subject  to  condemnation. 
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THE  VRYHEID  (No.  2).  [2C.Rot.i6.] 

Capture — RigM  to  share  Prize — Common  Enterprise — Contribution  of  Endeavour 
— Sight, 

To  entitle  a  sMp  of  war  to  share  in  the  proceeds  of  a  prize,  it  is  not 
suiEcient  that  such  ship  be  engaged  in  a  common  enterprise  with  other 
vessels  which  have  actually  taken  the  prize,  hut  there  must  be  some 
actual  contribution  of  endeavour  by  such  ship.  Sight  before  a  chase 
begins  is  not  sufficient  ground  to  allow  a  claim  for  joint  capture  (a). 

This  was  a  case  of  an  allegation  of  joint  capture  on  behalf  of  the        ^''^^ 

Vestal  frigate,  in  the  capture  of  the  Dutch  fleet  under  the  command  

of  Admiral  De  Winter,  Octoher  11th,  1798.     The  substance  of  the 
allegation  is  recited  in  the  judgment. 

Against  the  allegation,  the  King's  Advocate  and  Laureme. 

In  support  of  the  allegation,  the  Advocate  of  the  Admiralty  and 
Arnold. 

Sir  W.  Scott. — This  is  a  contest  between  two  bodies  of  persons, 
all  deserving  most  highly  of  the  public,  and  therefore  as  far  as 
individual  merit  can  go  all  equally  entitled  to  every  attention ;  it 
is  a  case  of  joint  capture,  and  the  Court  has  to  lament  that  cases 
of  this  nature  are  in  general  attended  with  much  difficulty,  as  they 
depend  frequently  on  very  minute  facts  on  which  the  Court  has  to 
decide  between  contradictory  representations;  and  it  is  to  be 
regretted  that  the  decisions  of  the  Courts  on  this  subject  have  not 
always  been  so  uniform  as  it  is  highly  desirable  they  should  be. 
It  would  be  a  very  great  satisfaction  to  me,  if,  with  the  assistance 
which  I  may  hope  to  receive  from  the  gentlemen  of  the  Bar,  it 
should  fall  within  my  power  to  establish  a  settled  and  intelligible 
system,  on  principles  that  may  become  in  future  easily  applicable 
to  the  various  cases  that  may  arise. 

The  Act  of  Parliament  and  the  Proclamation  give  the  benefit  of 
prize  "  to  the  takers,"  by  which  term  are  naturally  to  be  understood 
those  who  actually  take  possession,  or  those  affording  an  actual 

(a)  See  the  Forsigheid,  post,  p.  314. 
n2 
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1799         contribution  of  endeavour  to  that  event.     Either  of  these  persons 
■^'"^  ^^-      are  naturally  included  under  the  denomination  of  "  takers ; "  but 
TheVetheid.  the  Courts  of  Law  have  gone  further,  and  have  extended  the  term 
Sir  "W.  Scott,   "taker"  to  another  description  of    persons — ^to  those  who,  not 
having  contributed  actual  service,  are  stUl  supposed  to  have  ren- 
dered a  constructive  assistance,  either  by  conveying  encouragement 
to  the  captor,  or  intimidation  to  the  enemy. 

Capture  has  therefore  been  divided  into  capture  de  facto,  and 
capture  by  construction.  I  need  not  say  that  the  construction 
must  be  such  as  the  Courts  of  Law  have  already  recognized,  and 
not  a  new,  unauthorized  construction ;  for  as  the  word  has  already 
travelled  a  considerable  way  beyond  the  meaning  of  the  Act  of 
Parliament,  the  disposition  of  the  Court  will  lean,  not  to  extend  it 
still  further,  but  to  nan-ow  it,  and  bring  it  nearer  to  the  terms  of 
the  Act  than  has  been  done  in  some  fonner  cases.  The  case  of 
the  Mars  (a)  is  a  strong  authority  on  this  point,  in  which  the  claim 
of  joint  capture  was  disallowed  to  ships  not  in  company,  but 
stationed  at  different  outlets  to  catch  the  enemy,  who  were  known 
to  be  under  the  necessity  of  passing  through  one  of  them ;  and 
it  was  in  that  case  intimated  to  be  the  opinion  of  the  judges  of 
the  Common  Law  (as  I  have  had  means  of  knowing)  that  the 
Court  ought  to  come  nearer  home,  and  conform  more  strictly  to 
the  precise  words  of  the  Act  of  Parliament. 

In  all  cases  the  onus  prohandi  lies  on  those  setting  up  the  con- 
struction, because  they  are  not  persons  strictly  within  the  words 
of  the  Act,  but  let  in  only  by  the  interpretation  of  those  acting 
under  a  competent  authority  to  interpret  it;  it  lies  with  the 
claimants  in  joint  capture,  therefore,  either  to  allege  some  cases  in 
which  their  construction  has  been  admitted  in  former  instances,  or 
to  show  some  principle  in  their  favour  so  clearly  recognized  and 
established  as  to  have  become  almost  a  first  principle  in  cases  of 
this  nature.     The  being  in  sight  generally,  and  with  some  few 

(a)  This  was  a  case  of  a  Prench  cept  tliem.     The  capture  was  made 

ship  taken  by  one  of  three  King's  by  one  ship.     A  claim  was  given  on 

ships ;  which,  being  apprised  of  the  behalf  of  the  other  two  to  share  as 

design  of  the  enemy  to  escape  from  joint  captors,  though  not  present  at 

Port    au.    Prince,    had    taken    their  the  capture;  but  it  was  rejected, 
station  at  different  outlets  to  inter- 
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exceptions,  has  been  so  often  held  to  be  sufficient  to  entitle  parties        1799 
to  be  admitted  joint  captorsi  that  where  that  fact  is  alleged  we  do      "^""^  ^^' 


not  call  for  particular  cases  to  authorize  the  claim ;  but  where  that  TheVbtheid. 
circumstance  is  wanting,  it  is  incumbent  on  the  party  to  make  out  SirW.  Scott. 
his  claim  by  an  appeal  to  decided  cases,  or  at  least  to  principles, 
which  are  fairly  to  be  extracted  from  those  cases. 

The  facts  of  this  case  come  before  the  Court  at  present  on  the 
admission  of  the  allegation — a  very  convenient  mode,  surely,  of 
taking  the  opinion  of  the  Court  in  the  first  instance ;  for,  if  the 
facts  stated  would  not  in  the  judgment  of  the  Court  be  sufficient  to 
sustain  the  claim,  admitting  them  to  be  proved,  it  would  only  be 
attended  with  unnecessary  expense  and  delay  to  the  parties  to 
permit  them  to  enter  into  proof ;  it  would  be  more  convenient  to 
resort  in  the  first  iastance  to  higher  authority.  The  allegation  is 
therefore  very  properly  examinable  on  its  first  admission  ;  it  is  also 
very  desirable  that  all  the  facts  should  be  stated  at  once,  and  that 
the  allegation  should  not  be  sent  to  be  amended  (as  it  was  necessary 
to  do  in  this  instance,  to  show  the  Court  in  what  manner  Mr. 
Trollop  composed  a  part  of  Admiral  Duncan's  fieet),  for  a  repeti- 
tion of  argument  on  these  facts  begets  expense  and  other  conse- 
quences very  incommodious  to  the  parties  and  to  the  Court. 
AH  the  particulars  are,  however,  now  before  the  Court,  and  if  I 
should  be  of  opinion  that  they  are  not  sufficient  to  sustain  the 
claim,  I  cannot  see  what  service  I  should  do  the  parties  by 
admitting  them  to  proof;  and  therefore  I  should  hold  it  better 
in  aU  respects  to  send  them  to  take  the  opinion  of  a  superior 
Court  in  the  first  instance.  The  allegation  states  "that  the 
Vestal  received  orders  from  the  Admiralty  to  join  Admiral  Duncan ; 
that  she  accordingly  did  join  him,  and  formed  one  of  the  fleet  under 
his  command,  and  received  directions  from  him  to  cruise  off  the 
Texel,  to  reconnoitre  and  obtain  intelligence  of  the  Dutch  fleet, 
which  he  did  ;  that  Admiral  Duncan  cruised  till  the  latter  end  of 
September,  and  then  returned  to  Yarmouth,  ordering  Captain 
Trollop  to  sail  with  two  or  three  vessels  to  watch  the  motions  of 
the  enemy,  and  leaving  directions  for  the  Vestal  to  put  herself 
under  the  command  of  Captain  Trollop ;  that  the  Vestal  accord- 
ingly did  join  Captain  Trollop,  and  made  one  of  the  ships  under 
his  command,  being  part  of  Admiral  Duncan's  fleet ;  and  on  falling 
in  with  the  Dutch  fleet  on  the  8th  of  October,  was  sent  by  Captain 
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1799         Trollop  to  reconnoitre  tiiem  ;  that  on  the  next  day  Captain  Trollop 
"^     ■      gave  the  Vestal  a  written  order  to  sail  immediately  for  the  first 


ThbVetheid.  port  in  England,  using  her  utmost  endeaTOurs  to  ■  fall  in  with 
SirW.  Scott.  Admiral  Duncan  on  the  way,  to  send  an  express  to  the  Admiralty, 
and  then  to  use  his  best  endeavour's  immediately  to  fall  in  with 
Admiral  Duncan  wherever  he  was,  and  acquaint  him  with  the 
situation  of  the  Dutch  fleet ;  that  in  pm-suanoe  of  these  orders  she 
sailed  to,  England,  landed  the  despatches,  and  again  returned  and 
actually  joined  Admiral  Duncan  on  the  13th  of  October;  that 
after  the  Vestal  was  so  detached.  Captain  Trollop,  with  his 
Majesty's  ships  cruising  with  him,  joined  Admiral  Duncan,  and 
never  lost  sight  of  the  Dutch  fleet  from  the  time  the  Vestal  was  so 
detached  to  the  time  of  the  capture  of  the  ship  proceeded  against ; 
that  at  the  time  of  capture  the  Vestal  belonged  to  and  composed  a 
part  of  Admiral  Duncan's  fleet,  and  was  aiding  and  assisting  in 
the  capture,  and  afterwards,  with  his  Majesty's  ships  the  Endymion 
and  Ethalion,  assisted  in  bringing  into  the  Humber  two  of  the 
Dutch  fleet  captured  in  that  engagement." 

Now  on  these  facts,  and  having  stated  the  onus  prohandi  to  lie  on 
the  persons  setting  up  the  construction,  I  am  to  inquire  on  what 
authority  this  claim  is  to  be  sustained.  There  are  no  cases  cited  as 
being  directly  in  poiat,  but  the  case  of  the  Signior  San  Joseph  (a)  has 
been  alluded  to  ;  that  is  a  case  which  I  perfectly  recollect,  having 
been  concerned  in  arguing  it,  but  it  was  in  its  principal  eireum- 
stances  entirely  different  from  the  present  case.  That  was  a  ease  of 
two  vessels  detached  from  the  fleet  under  the  command  of  Admiral 
Pigot  in  the  West  Indies,  to  chase  two  strange  ships  appearing  in 
sight,  the  fleet  bearing  up  all  the  time  as  fast  as  possible  to  support 
them ;  the  chasing  vessels  took  the  two  ships  first  appearing,  and 
also  a  third,  on  which  the  dispute  arose.  There  was  much  con- 
trariety of  evidence  whether  the  fleet  (which  was  continuing  to  sail 
in  the  same  direction)  was  not  up  and  in  sight,  and  the  chief  doubt 
arose  owing  to  the  night  coming  on,  for  if  it  had  been  day  the  fleet 
would  clearly  have  been  in  sight,  and  it  was  at  all  events  well 
known  to  be  at  hand  and  ready  to  have  given  any  support  that 
might  be  wanting.  Under  these  circumstances  the  Court  of 
Appeal  affirmed  the  sentence  of  the  Court  below  pronouncing  for 

(a)  Lords,  May  4th,  1784. 
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joint  capture  ;  and  in  that  sentence  it  is,  I  believe,  true,  as  it  has        1799 
been  stated  by  the  counsel,  that  some  mention  was  made  of  the 


■words  "joint  enterprise";  but  taking  the  case  altogether,  it  can  by  TheVeyhbld. 
no  means  be  said  to  go  the  length  of  the  present  claim.  Sir  W.  Soott. 

As  far  as  cases  go,  then,  there  is  an  entire  failure  of  authority 
on  the  part  of  the  Vestal;  but  the  usage  of  the  Navy  has  been 
resorted  to,  and  a  case  has  been  cited  of  the  Audacious,  one  of  the 
fleet  under  the  command  of  Lord  Howe,  being  permitted  to  share 
in  the  victory  of  the  1st  of  June,  1794.  It  is  admitted,  and  it  is 
certainly  true,  that  the  practice  of  the  Navy,  in  opposition  to  the 
words  of  the  Act  of  Parliament,  or  a  Proclamation,  or  to  the 
established  practice  of  law,  cannot  weigh  or  be  of  any  authority ; 
at  the  same  time,  the  Court  would  be  extremely  unwilling  to 
break  in  on  any  settled  and  received  notions  of  the  Navy,  or  to 
disturb  a  practice  generally  prevailing  among  themselves.  But 
I  agree  vsdth  the  King's  Advocate  that  the  case  cited  is  different 
from  the  present.  In  that  case  the  Audacious  had  actually 
engaged  the  enemy's  fleet,  and  had  separated  only  in  chase 
of  one  of  their  ships.  The  Canada,  another  case  which  has  been 
mentioned,  chased  from  the  fleet  by  signal  on  the  prize  coming 
in  sight ;  and  the  Lowestoff,  which  is  another  case,  stated  to 
have  happened  in  the  Mediterranean,  was  not  detached  from  the 
Mediterranean  fleet  till  after  the  chase  had  actually  begun.  These 
circumstances  therefore  materially  distinguish  these  cases  from  the 
present,  and  I  am  at  liberty  to  say  that  no  case  in  point,  no 
authority  has  been  produced.  Is  there,  then,  any  admitted  principle  ? 
The  gentlemen  have  resorted  to  the  general  principle  of  common 
enterprise,  and  it  has  been  contended  that  where  ships  are  asso- 
ciated in  a  common  enterprise  that  circumstance  is  sufficient  to 
entitle  them  to  share  equally  and  alike  in  the  prizes  that  are  made. 
But  certainly  this  cannot  be  maintained  to  the  full  extent  of  these 
terms ;  many  cases  might  be  stated  in  which  ships  so  associated 
would  not  share.  Suppose  a  case  that  ships  going  out  on  the  same 
enterprise,  and  using  all  their  endeavours  to  effectuate  their  pur- 
pose, should  be  separated  by  storm  or  otherwise :  no  one  would 
contend  that  they  should  share  in  each  other's  captures.  There  is 
no  case  in  which  such  persons  have  been  allowed  to  share  after 
separation,  being  not  in  sight  at  the  time  of  chasing.     It  cannot 
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■^""^  ^^-      incommodious  that  it  should ;  nothing  is  more  difficult  than  to  say 


TheVbtheid.  precisely  where  a  common  enterprise  begins.     In  a  more  enlarged 
Sir  W.  Scott,   sense,  the  whole  navy  of  England  may  be  said  to  be  contributing 
in  the  joint  enterprise  of  annoying  the   enemy.     In  particular 
expeditions  every  service  has  its  divisions  and  subdivisions ;  opera- 
tions are  to  be  begun  and  conducted  at  different  places.     In  the 
attack  of  an  island  there  may  be  different  ports,  and  different 
fortresses,  and  different  ships  of  the  enemy  lying  before  them ;  it 
may  be  necessary  to  make  the  attack  on  the  opposite  side  of  the 
island,  or  to  associate  other  neighbouring  islands  as  objects  of  the 
same  attack;  the  difficulty  is  to  say  where  the  joint  enterprise 
actually  begins.     Again,  is  it  every  remote  contribution,  given 
with  intention  or  without  intention,  that  can  be  sufficient  ?   I  appre- 
hend that  is  not  to  be  maintained ;  an  actual  service  may  be  done 
without  intention,  or  there  may  be  a  general  intention  to  assist, 
and  yet  no  actual  assistance  given.     Can  anybody  say  that  a  mere 
intention  to  assist,  without  actual  assistance,  though  acted  upon 
with  the  most  prompt  activity,  would  in  all  cases  be  sufficient  ? 
If  persons  under  such  claims  could  share,  there  would  be  no  end  to 
dispute ;  no  captor  would  know  what  he  was  about,  whether  in 
every  prize  he  made  there  might  not  be  some  one  fifty  leagues 
distant  working  very  hard  to  come  up,  and  even  acting  under  the 
authority  of  the  Admiralty  to  co-operate  with  him ;  in  serving  his 
country  every  captor  would  be  left  in  uncertainty  whether  some 
person  whom  he  never  saw,  and  whom  the  enemy  never  saw,  might 
not  be  entitled  to  share  with  him  in  the  rewards  of  his  labour. 
The  great  intent  of  prize  is  to  stimulate  the  present  contest  and  to 
encourage  men  to  encounter  present  fatigue  and  present  danger, 
an  effect  which  would  be  infinitely  weakened  if  it  were  known  that 
there  might  be  those  not  present,  and  not  concerned  in  the  danger, 
who  could  entitle  themselves  to  share. 

On  these  considerations  I  must  ever  hold  that  the  principle  of 
mere  common  enterprise  alone  wiU.  not  be  sufficient;  it  is  not 
sufficiently  specific :  it  must  be  more  Kmited,  and  a  limitation  is 
here  attempted.  It  is  said  that  the  Vestal  was  detached  on  a  service 
immediately  connected  with  the  object  of  capture.  This  would  have 
been  much  stronger  if  the  primary  intention  on  which  this  ship 
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was  detached  had  heen  absolutely  to  join  Admiral  Duncan;   but        1799 
looking  at  the  letter  of  Captain  Trollop,  I  find  the  directions  were,        ""^  ^^' 


you  are  to  proceed  to  the  first  port  of  England  if  you  do  not  ThbVetheid. 
meet  Admiral  Duncan,  which  you  are  to  use  your  best  endeavours  sir  W.  Soott. 
to  do  on  your  way,  &c."  By  fair  construction,  then,  she  was  not 
to  go  out  of  her  way,  she  was  to  go  to  England,  that  was  the 
mission,  the  other  purpose  was  secondary  and  collateral,  and  I 
cannot  think  that  this  ship  is  to  be  considered  as  so  much  connected 
with  Admiral  Duncan  as  she  would  have  been  if  she  had  been  sent 
immediately  to  join  him.  But  I  would  ask  again,  is  there  any 
authority  from  adjudged  cases,  or  from  principles  sufficiently 
established,  to  show  that  ships  detached  from  the  squadron  on 
views  immediately  connected  with  the  main  enterprise  are  entitled 
to  share  ?  Many  cases  might  be  put  in  which  that  position  could 
not  be  maintained.  Suppose  a  fleet  going  to  besiege  a  place,  and 
one  ship  detached  to  procure  provisions  and  stores,  which  does  not 
come  up  and  join  the  fleet  till  the  place  is  taken  ;  it  would  be  very 
strong  to  maintain  that  such  a  vessel,  neither  present  at  the  com- 
mencement nor  at  the  conclusion  of  the  enterprise,  could  be 
entitled  to  share ;  it  has,  I  apprehend,  been  decided  in  practice 
that  she  would  not ;  and  the  distinction  taken  was  this :  that  if  the 
ship  was  sent  off  for  common  necessaries  after  the  operations  had 
begun,  or  if  she  returned  before  the  object  was  accomplished,  she 
should  be  permitted  to  share,  and  not  otherwise,  though  her 
absence  was  occasioned  splely  for  the  purpose  of  procuring  neces- 
saries for  the  service.  Then  the  limitation  ingrafted  on  the  first 
principle,  namely,  that  the  detachment  is  made  for  an  object 
immediately  connected  with  the  service  is  not  sufficient ;  something 
more  must  be  added,  and  that  must  be  the  being  in  sight. 

Then  the  whole  turns  on  this  question,  whether  the  being  in 
sight  at  the  beginning  of  the  chase,  in  the  manner  in  which  that 
fact  is  alleged  in  this  case,  and  in  addition  to  the  other  circum- 
stance, of  being  detached  on  a  necessary  service,  will  be  sufficient 
to  entitle  the  parties  as  joint  captors  ?  I  must  inquire  then,  what 
being  in  sight  is  necessary  ?  for  it  is  perfectly  clear  that  being  in 
sight  in  all  cases  is  not  sufficient.  What  is  the  real  and  true 
criterion?  The  being  in  sight,  or  seeing  the  enemy's  fleet  acci- 
dentally a  day  or  two  before  will  not  be  sufficient ;  it  must  be  at 
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1799  the  commencement  of  the  engagement,  either  in  the  act  of  chasing  or 
•^'^"^  ^^-  in  preparation  for  chase,  or  afterwards  during  its  continuance.  If 
TheVetheid.  a  ship  was  detached  in  sight  of  the  enemy,  and  under  preparations 
SirW.  Scott,  for  chase,  I  should  have  no  hesitation  in  saying  that  she  ought  to 
share ;  hut  if  she  was  sent  away  after  the  enemy  had  been  descried, 
but  before  any  preparations  for  chase,  or  any  hostile  movements 
had  taken  place,  I  think  it  would  be  otherwise ;  there  must  be 
some  actual  contribution  of  endeavour  as  well  as  a  general  intention. 
Then  the  question  comes  to  this :  was  the  Vestal  in  sight  at  the 
commencement  of  the  chase  before  she  separated  ?  If  so,  it  will 
clearly  do  ;  if  not,  I  thiak  as  clearly  it  will  not  do.  On  this  point, 
I  am  of  opinion  that  it  cannot  be  considered  as  a  chase  till  Admiral 
Duncan's  fleet  came  up ;  Captain  Trollop  dogged  the  enemy  for 
the  purpose  of  reconnoitring,  but  he  is  to  be  considered  rather  as 
the  party  chased,  than  as  the  chaser  ;  with  all  the  gallantry  that  is 
to  be  ascribed  to  him  and  the  other  gentlemen  with  him,  he  could 
not  be  expected  to  cope  with  the  whole  Dutch  fleet  and  engage  in 
such  an  unequal  contest.  When  Admiral  Duncan  came  up  with 
the  body  of  the  British  fleet,  then  the  chase  began,  and  that  is  in 
my  estimation  to  be  considered  as  the  true  point  of  commencement 
of  actual  engagement  in  this  case.  Here,  then,  is  only  a  general 
intention  on  the  part  of  the  Vestal ;  she  conveyed  no  terror  to  the 
enemy,  nor  encom-agement  to  the  friend  at  the  time  when  the  rival 
fleets  must  be  said  to  have  first  met  each  other.  It  is  said  the  Court 
will  not  judge  by  events,  but  I  think  the  events  of  a  case  like  this 
are  the  facts  of  the  case ;  the  facts  of  this  case  in  my  apprehension 
prove  that  the  Vestal  was  not  in  sight  at  the  time  of  the  commence- 
ment of  the  chase,  and  therefore  that  she  is  not  in  law  entitled  to 
share  in  this  capture  («). 

[Acton,  211        {.{")  I^i    ^^    -^^    ■5"''    Adventure,  cliase  in  sight  of  a  fleet,  of  wliioli  she 

(239)'.]        Feb.  24tli,   1810,  the  Court  of  Ap-  had  constituted  a  part  before  she  had 

peal  stated,  on  a  point  raised,  but  been  detached  by  signal  upon  a  former 

which  was  not    that  on  which  the  chase,  and  capturing  the  second  chase 

Court    decided    the    appeal,    which  at  any  distance  from  such  a  fleet, 

was    a    question    of     fact,    "  upon  would  necessarily,  upon  this  prin- 

the    principle  thus   advanced,  it   is  ciple,  be  compelled  to  let  in  the  claim 

necessary  to  inquire,  under  the  cir-  of  a  whole  fleet  to  share  in  a  prize 

cumstances    of    the    preseilt    case,  so  made,  notwithstanding  such  fleet 

whether  avessel  commencing  a  second  aiforded  no  assistance  or  co-operation 
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THE  DOEDEECHT.  [20.Rob.55.] 

Joint  Capture — Army  and  Navy. 

To  entitle  soldiers  to  stare  in  the  proceeds  of  a  prize  directly  captured 
by  the  navy,  there  must  he  evidence  of  actual  co-operation  with  the 
navy  of  a  material  kind. 

This  was  the  flagship    of    a   Dutch   squadron,    captured  hy        1^99 


Admiral  Elphinstone,  in  Saldanah  Bay,  August  17th,  1796.  The 
cause  came  on  to  determine  the  question  of  joint  capture  between 
the  British  fleet  and  the  land  forces  from  the  Oape  of  Good  Hope, 
asserting  to  have  co-operated  in  the  capture. 

[The  Court  dealt  at  great  length  with  the  facts,  hut  in  the 
course  of  the  judgment  laid  down  the  following  principles.] 

Sir  W.  Scott. — I  have  now  heard  the  evidence  in  this  ease,  and 
the  question  is,  whether  such  a  case  has  been  made  out,  on  the 
part  of  the  army,  as  wiU  support  their  claim  to  be  considered  as 
joint  captors  ?  In  the  first  place,  it  is  not  pretended  that  it  is  a 
case  which  comes  within  the  provisions  of  the  Act  of  Parliament  (a) 
which  directs  the  army  to  share,  in  some  cases,  in  conjunction  with 
the  fleet.  There  are,  it  is  well  known,  several  descriptions  of  such 
cases,  which  I  need  not  now  advert  to,  as  it  is  not  pretended  that 
this  case  comes  under  any  one  of  them.  In  the  next  place,  it  is 
not  argued  that  this  is  a  case  of  concerted  operations.  That  the 
army  and  navy  might  have  similar  views  is  not  contested,  but 
whatever  was  done  was  done  separately  and  without  concert  or 
communication.  Thirdly,  it  cannot  be  denied  that  it  lies  upon  the 
army  to  make  out  a  case  of  joint  capture,  and  to  show  a  co-opera- 
tion on  their  part,  assisting  to  produce  the  surrender ;  for  the 
surrender  was  made  to  the  fleet  alone ;  possession  was  taken  by 
the  fleet ;  the  army  could  not  take  it :  therefore  the  onus  probandi 
lies  on  them,  to  prove  that  there  was  an  actual  co-operation  on 

in  the   capture,   hut    actually  hore  cited  {Vryheid  and  Forsigheid)  sup- 
away  from   the   captor   in   another  port  any  such  construction  of  the 
track.     No  such  principle  has  ever  term  'association.'"] 
been  recognized,   nor  do  the  cases  (a)  Prize  Act,  33  Geo.  3,  c.  66,  s.  3. 


July  ! 
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1799         their  part ;  for  it  is,  I  think,  estahlished  hy  decided  authority,  and 

•^"^y  ^-       particularly  in  the  late  case  of  Jaggernaickporam,  before  the  Lords 

The         of  Appeal,  that  much  more  is  necessary  than  a  mere  being  in  sight, 

.     "   to  entitle  an  army  to  share  jointly  with  the  navy  in  the  capture  of 

Sir  w.  Scott.  g^Q  enemy's  fleet.  The  mere  presence,  or  being  in  sight  of  different 
parties  of  naval  forces,  is,  vdth  few  exceptions,  sufficient  to  entitle 
them  to  be  joint  captors ;  because  they  are  always  conceived  to 
have  that  privity  of  purpose  which  may  constitute  a  community  of 
interests ;  but  between  land  and  sea  forces,  acting  independently 
of  each  other,  and  for  different  purposes,  there  can  be  no  such 
privity  presumed ;  and  therefore,  to  establish  a  claim  of  joint 
capture  between  them,  there  must  be  a  contribution  of  actual 
assistance,  and  the  mere  presence,  or  being  in  sight,  will  not  be 
sufficient.  Fourthly,  I  am  strongly  inclined  to  hold  that  when 
there  is  no  pre-concert  it  must  be  not  a  slight  service,  nor  an 
assistance  merely  rendering  the  capture  more  easy  or  convenient,  but 
some  very  material  service,  that  will  be  deemed  necessary  to  entitle 
an  army  to  the  benefit  of  joint  capture.  Where  there  is  pre-concert 
it  is  not  of  so  much  consequence  that  the  service  should  be  material, 
because  then  each  party  performs  the  service  that  is  previously 
assigned  to  him,  and  whether  that  is  important  or  not  it  is  not  so 
material — the  part  is  performed,  and  that  is  all  that  was  expected. 
But  where  there  is  no  such  privity  of  design,  and  where  one  of  the 
parties  is  of  force  equal  to  the  work  and  does  not  ask  assistance,  it  is 
not  the  interposing  of  a  slight  aid,  insignificant  perhaps,  and  not 
necessary,  that  wiE.  entitle  another  party  to  share.  Suppose  an 
engagement  at  sea,  in  which  a  part  of  the  enemy's  crews  being 
disposed  to  fly  to  shore  should  be  prevented  from  landing  by  an 
armed  force,  and  should  therefore  be  induced  to  surrender  with  the 
main  fleet,  or  suppose  this  body  of  armed  men  on  shore  should 
have  prevented  the  fleet  from  obtaining  supplies  two  or  three  days 
previous  to  the  action ;  these  would  be  very  remote  services,  and 
such  as  would  not  induce  me  to  pronounce  for  a  joint  capture. 
The  services  which  I  should  require  must  be  such  as  were  directly 
or  materially  influencing  the  capture,  so  that  the  capture  could  not 
have  been  made  without  such  assistance,  or,  at  least,  not  certainly 
and  without  great  hazard.  It  is  further  expected  that  the  evidence 
by  which  such  a  claim  is  supported  should  be  clear- and  consistent, 
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because  it  lies  on  those  settiag  up  an  iaterest  of  joint  capture  to  1799 

make  out  their  case  ;  the  presumption  is  on  the  side  of  the  actual  "^  ' 

captor.      Their  evidence,  therefore,  must  be  satisfactory,  for  if  not.  The 

or  if  it  is  left  at  all  doubtful,  it  is  the  duty  of  the  Court  to  adhere  

to  the  interests  of  the  actual  captor.  ^^  ^-  ^''°"- 

These  being  the  principles,  let  us  see  what  are  the  facts  of  the 
present  case  and  the  amount  of  the  claim  grounded  upon  them.  .  .  . 


THE  WALSINGHAM  PACKET.  [2  c.  Rob.  77.] 

Prize — Jurisdiction — Municipal  Law. 

The  British.  Prize  Court  is  a  Court  of  the  Law  of  Nations  only, 
but  it  is  bound  to  take  notice  of  the  municipal  law  of  England.  Held, 
therefore,  that  a  British  ship  which  had  been  engaged  in  an  unlawful 
trade  when  captured  by  the  enemy  and  had  been  recaptured,  could  not 
be  restored. 

This  was  a  case  of  a  British  packet,  retaken  from  the  enemy,  in         jjgg 
which  a  claim  was  given  for  the  cargo  as  the  property  of  British      Jih/ 1"- 
and  Portuguese  merchants,  and  resisted  on  the  part  of  the  captors 
on  the  ground  that  the  carriage  of  any  cargo  by  the  packet  was 
illegal  under  the  statute  13  &  14  Ch.  2,  c.  II,  s.  22. 

For  the  captors,  the  King's  Advocate  and  Laurence. 

The  Court  suggesting  that  in  a  question  of  this  nature  it  would 
be  proper  that  some  appearance  should  be  given  for  the  Crown, 

The  King's  Proctor  appeared,  and  prayed  that  the  question  of 
law,  as  to  the  interest  in  the  penalty,  might  be  reserved. 

For  the  claim,  the  Advocate  of  the  Admiralty  and  Seicell ;  for 
other  parties,  Arnold  and  Croke. 

SiK  W.  Scott. — This  is  a  case,  as  it  has  been  truly  observed,  of 
a  very  difEerent  complexion  from  those  which  generally  occupy 
the  attention  of  this  Court ;  it  turns  upon  a  principle  which  the 
Court  of  Appeals  has  sanctioned  in  respect  to  the  power  of  a 
Court  of  this  nature,  to  take  cognizance  indirectly  of  breaches  of 
the  municipal  law  of  this  country.  This  Court  is  properly  and 
directly  a  Court  of  the  law  of  nations,  and  I  am  not  aware  that 
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1799  any  case  had  occurred,  before  the  present  war,  in  which  the  Court 
^^  ^°'  had  acted  on  the  principle  on  which  it  certainly  did  act  in  the  case 
The  alluded  to ;  T  mean  the  case  of  the  Eliza  [a) .  It  was  the  case  of  a  ship 
Packet.  and  cargo,  in  which  the  claimant  being  a  British  subject  appeared 
SirwTsoott.  ^°  ^^^®  \>QQTi  engaged  in  trafficking  with  that  cargo  in  direct 
violation  of  British  Acts  of  Parliament.  It  occurred  to  those 
who  were  entrusted  with  the  concerns  of  the  captor,  that  a  resistance 
to  such  a  claim  might  be  sustained  upon  a  ground  which  had  not 
been  occupied  in  any  other  case  that  had  occurred,  viz. :  That 
although  this  Court  is  properly  and  directly  a  Court  of  the  law  of 
nations  only,  and  not  intended  to  carry  into  effect  the  municipal 
laws  of  this  or  any  other  country,  and  although  it  was  in  the  habit 
of  declining  to  take  notice  of  the  private  laws  of  other  countries; 
yet  it  was  an  inquiry  worth  pursuing :  whether  a  British  Court  of 
Admiralty,  sitting  here,  armed  with  its  power  from  this  country, 
and  carrying  all  its  process  into  effect  by  the  authority  of  the 
British  Parliament,  was  not  so  far  a  British  Court  as  to  be  bound 
to  take  notice  of  British  Acts  of  Parliament  and  the  flagrant 
breach  of  our  municipal  laws  with  respect  to  the  transactions  of 
our  own  subjects  coming  incidentally  before  it.  In  that  case  the 
Court  of  Admiralty  did  not  sustain  the  objection  to  the  extent  in 
which  I  have  now  stated  it.  My  predecessor  condemned  the 
cargo,  but  generally  as  French  property.  The  cause  went  up  to 
the  superior  Court,  where  it  was  most  elaborately  argued ;  perhaps 
no  case  ever  underwent  a  fuller  discussion.  There  the  principle 
was  affirmed  and  established  that  a  British  Court  of  Admiralty 
was  bound  to  take  notice  of  a  violation  of  an  Act  of  Parliament 
appearing  on  the  face  of  the  claim,  and  that  a  British  claimant 
could  not  entitle  himself  in  such  a  Coui't  to  a  restitution  of  that 
property,  happening  to  fall  by  accident  into  the  hands  of  a  British 
captor,  which  by  his  own  showing  appeared  to  have  been  employed 
in  an  illegal  trade. 

That  this  decision  has  removed  all  difficulties  on  this  question  I 
will  not  assert.  It  is  a  good  moral  and  legal  principle,  unquestion- 
ably, that  a  man  must  come  into  a  Court  of  Justice  with  clean 
hands>  and  that  the  law  will  not  lend  its  aid  to  persons  setting  up 
a  violation  of  law  on  the  face  of  his  claim.     It  is  a  sound  maxim, 

{a)  Admiralty,  Feb.  6th,  1794;  Lords,  July  13th,  1798. 
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to  which,  the  Courts  of  the  law  of  the  land  have  always  attended,  1799 
and  whether  the  penalty  is  great  or  small,  or  whether  there  be  no  "^"'^  ^°- 
penalty  at  all,  yet,  if  the  act  is  reprobated,  a  man  will  not  be  The 
allowed  to  claim  a  right  founded  on  it.  But  cases  had  not  occurred  Packet. 
in  which  the  Court  of  Admiralty  had  met  with  occasion  to  apply  sirwTscott. 
such  a  principle,  except  in  cases  of  British  property  taken  in  a 
trade  with  the  King's  enemies ;  but  ia  such  cases  the  exception  is 
not  to  be  considered  as  arising  from  municipal  law,  but  from  the 
principle  of  allegiance,  which  is  a  general  principle  of  the  law  of 
nations.  It  was  in  the  case  of  the  Miza  that  it  was  first  decided 
that  the  Coui-t  of  Admiralty  was  bound  to  take  notice  of  an  illegal 
practice,  evidently  appearing  in  the  conduct  of  a  British  subject, 
though  the  illegality  arose  from  a  violation  of  some  law  merely 
municipal,  and  that  it  was  bound  to  reject  the  claim  of  any  British 
subject,  whose  property  had  found  its  way  into  the  hands  of  a 
British  captor,  if  the  transaction  in  which  that  property  had  been 
employed  was  a  transaction  contrary  to  British  law.  The  question 
is  stiU  not  relieved  from  all  its  difficulties,  and  the  observations 
which  have  been  made  to-day  only  revive  the  objections  which  were 
made  before.  It  was  said  (and  cannot  be  denied)  that  such  a 
practice  might  carry  the  interest  in  a  very  different  course  from 
what  the  Act  of  Parliament  which  had  been  violated  directs.  In 
the  Eliza,  which  was  a  case  of  traffic  illegally  carried  on  in  viola- 
tion of  the  charter  of  the  Bast  India  Company,  the  interest  has 
gone  to  the  private  captor,  whilst  the  penalty  by  the  Act  of  Parlia- 
ment is  given  to  the  Company  as  a  compensation  for  the  damages 
arising  to  them  from  such  illegal  trade.  In  the  Enterprise  the 
course  has  been  the  same ;  but  in  the  Etrusco,  a  later  case,  it  has 
been  questioned  whether  those  decisions  were  right  as  to  the  con- 
veyance of  the  forfeiture,  and  whether  the  penalty  should  not  go  to 
the  King  as  the  person  iajured  by  every  violation  of  the  law,  where 
no  specific  appropriation  of  the  property  was  directed ;  and  this 
question  stiU  remains  subject  to  further  deliberation.  On  that 
part  of  the  case,  therefore,  I  shall  not  think  of  deciding  till  that 
question  is  disposed  of. 

As  to  the  facts  of  this  case  they  are  pretty  clear :  the  vessel  is  a 
British  packet,  and  by  the  statute  13  &  14  Ch.  2,  c.  11,  s.  22,  the 
carrying  of  aU  merchandise  on  board  a  packet  is  prohibited  except 
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1799  under  special  allowance  there  described.  The  amount  of  the 
^  ^°"       articles  is  immaterial,  except  in  a  yery  minute  degree,  which  the 

The  revenue  laws  themselves  have  specified.  The  quality  also  is  alto- 
Packet.  gather  immaterial;  neither  does  it  make  any  difference  whether 
Sir  'W^Soott  ^^®  owners  are  on  board  or  not,  or  whether  the  lading  is  called  a 
cargo  or  a  private  adventure :  the  prohibition  is  general  against 
the  carrying  any  merchandise.  With  the  policy  of  the  Act  I  have 
nothing  to  do,  as  the  law  has  determined  it;  but  the  reasons 
pointed  out  by  the  King's  Advocate  are  obvious  that  a  cargo  must 
be  a  hindrance  and  obstruction  to  dispatch  and  expedition ;  and  if 
it  is  said  the  crew  would  defend  themselves,  and  fight  the  better 
for  a  cargo,  it  is  to  be  remembered,  at  the  same  time,  that  it  holds 
out  a  greater  liire  to  the  enemy.  These  goods  are  admitted  to  have 
been  put  on  board  for  Lisbon  for  the  purposes  of  trade,  and  the 
only  question  is,  whether  they  come  under  the  allowance  of  the  Act 
of  Parliament  ?  The  exception  is,  "  unless  it  be  in  such  cases  as 
shall  be  allowed  by  the  said  person  or  persons  which  are  or  shall  be 
appointed  to  manage  his  Majesty's  Customs  or  officers  aforesaid." 
Then  who  are  the  persons  invested  with  this  discretion  ?  I  think, 
by  fair  construction  of  the  Act,  they  must  be  those  mentioned  in 
the  clause  immediately  preceding,  in  the  21st  section — the  Collector 
and  the  Comptroller  of  the  Customs.  On  any  other  explanation 
every  tide-waiter  would  be  competent  to  grant  this  indulgence, 
which  is  an  interpretation  the  Court  would  not  willingly  admit 
unless  absolutely  forced  upon  it.  In  the  next  place,  what  sort  of 
allowance  would  be  held  sufficient  ?  It  has  been  argued  that  a  tacit 
permission  would  be  sufficient :  that  it  would  be  enough  if  a  prac- 
tice had  grown  up  by  connivance ;  but  I  cannot  accede  to  that 
argument,  nor  can  I  consider  that  to  be  the  permission  which  the 
statute  recognises :  it  must  be  a  full,  distinct  allowance,  and 
expressed  in  such  a  manner  as  to  be  capable  of  proof.  If  it  were 
proved  to  have  been  practised  in  twenty  iastances  it  would  avail 
nothing  ;  it  would  only  show  that  the  due  vigilance  had  been  laid 
asleep.  But  it  could  amount  to  nothing  as  a  legal  dispensation, 
nor  be  considered  as  any  legal  allowance  which  the  Court  can 
receive.  Then  how  stand  the  facts  ?  The  claimants  appear  before 
the  Court  as  persons  trading  contrary  to  law  :  it  is  said  there  can 
be  no  seizure  but  by  the  Custom-house  officer.     I  admit  it ;  but 


THE  WALSINGHAM  PACKET.  193 

this  is  not  a  ease  of  seizure.     It  is  said  that  no  forfeiture  can  attach        1799 

but  in  a  particular  manner  directed  hy  the  statute,  and  it  is  true  ;      "^"^^  ^°- 

hut  this  is  not  a  forfeiture,  although  to  the  parties  it  has  certainly         The 

mucJi  the  same  effect.     The  question  is,  what  will  be  the  effect  in      Packet. 

a  Court  of  Prize  ?     Whether  a  party  can  be  admitted  in  this  Court  sir  wTsoott. 

to  say,  "  True  it  is  I  have  been  engaged  in  an  illegal  trade,  but  the 

property  is  mine  ;  give  it  me,  and  let  me  go  "  ?     It  has  been  decided 

by  the  Superior  Court  that  he  shall  not.     In  the  Exchequer,  the 

seizing  officer  is  put  to  make  out  his  case ;  but  here  it  is  different, 

the  claimant  must  support  his  title,  and  if  the  Court  of  Appeal 

has  determined  that  such  a  person  is  stopped  in  limine,  it  matters 

not  to  him  what  becomes  of  the  property ;  he  can  have  no  right  to 

moot  difficulties  in  this  Court,  as  to  the  final  disposition  of  it. 

Looking  on  the  decisions  of  the  Lords  on  this  point  as  undisturbed 

decisions,  I  must  apply  the  principle  to  this  case,  which,  I  am  of 

opinion,  comes  fairly  within  it ;  but  as  I  am  aware  of  the  doubts 

which  have  arisen  on  the  judgment  of  the  Lords  of  Appeal  in  the 

case  of  the  Etrusco,  and  as  I  know  that  the  Court  feels  it  to  be  a 

question  of  weight,  I  shall  direct  this  case  to  stand  over  as  to  that 

point  to  await  their  final  decision.   A  mistake  has  run  through  the 

whole  of  this  argument ;  the  gentlemen  have  argued  to  bind  me 

down  to  this  particular  Act,  and  then  the  difficulties  arising  from 

it  are  pointed  out ;  but  that  is  not  the  state  of  the  case.     The 

question  is,  whether  I  am  to  apply  the  general  principle  ?     The 

Act  of  Parliament  is  used  only  as  a  medium  of  proof,  to  show  that 

what  has  been  done  is  illegal,  and  then  the  principle  applies  as  a 

great  moral  and  legal  principle,  adopted  in  a  very  great  extent  in 

the  jurisprudence  of  this  country,  and  particularly  sanctioned  and 

introduced  into  the  practice  of  this  Court  by  those  decisions  to 

which  I  have  alluded  (a) . 

(a)  In  the  Fortuna  (March  12tli,  British  vessel  wliicli,  in  the  course  of    [1  Dods.  81.] 

1811),  Sir  W.  Scott  followed  this  deci-  prize  proceedings,  appears  to  have 

sion,    and    further,    condemned    a  been  trading  in  violation  ol  that  law, 

neutral  ship  brought  in  as  prize  for  an  and  to  reject  a  claim  for  her  on  that 

infraction  of  the  Slave  Trade  Acts.  account.  A  late  decision  [the  ^4 mcdie] 

"  It  has  been  established  that  the  seems  to  have  gone  the  length  of 

Court    of    Prize,    though    properly  establishing  a  principle  that  any  trade 

purely  a  Court  of  the  Law  of  Nations,  contrary    to    the    general    law    of 

has  a  right  to  notice  the  municipal  nations,  although  not  tending  to  or 

law  of  this  country  in  the  case  of  a  accompanied  with  any  infraction  of 

R.  O 
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Claim  rejected.  Question  reserved — To  whom  the  property  is  to 
he  condemned  ?  (i) 

[2  0.  Rob.  THE  VEOW  JOHANNA  (No.  1). 

109.] 

Blockade — Bevocation — Notification, 

Until  notice  of  a  blockade  is  reyoked,  such  blockade  must  be  pre- 
sumed to  be  in  existence, 

1799  This  was  a  case  of  a  ship  taken  Decemher  16th,  1799,  and  pro- 

"^"^^  ^^-       Deeded  against  for  a  hreaoh  of  the  blockade  of  Amsterdam,  having 
sailed  from  Petersburg  for  that  port,  November  6th,  1798. 

Court. — The  cases  alluded  to  of  the  blockade,  set  up  by  the 
Dutch  in  the  wars  of  the  last  century,  have  no  immediate  applica-f 
tion  to  this  case.  That  was  a  blockade  of  the  whole  coast  of  their 
enemy ;  the  present  case  stands  on  the  question  of  a  blockade  of 
Amsterdam,  and  not  of  the  coast.  It  is  not  denied  that  if  a  vessel 
sail  for  a  blockaded  port  after  having  received  notification  of  the 
blockade,  the  act  of  sailing  is  to  be  considered  as  a  breach  of  the 
blockade.  The  only  question  is  then,  whether  the  blockade  notified 
on  the  11th  June,  and  not  revoked,  is  to  be  considered  as  continuing 
at  this  time  ?  She  sailed  on  the  6th  of  November.  Am  I  to  pre- 
sume that  the  blockade  so  notified  did  not  exist?  I  cannot 
presume  it,  nor  could  those  concerned  in  despatching  the  ship  have 
entertained  such  a  presumption.  I  hold  it  to  be  the  duty  of  a 
country  notifying  a  blockade  to  notify  the  revocation  also  ;  there 
had  been  no  such  revocation  notified,  and  therefore  I  must  presume 
that  it  was  still  existing.  I  hold  that  a  ship  and  cargo  sailing  for 
Amsterdam  at  that  time  are  liable  to  condemnation  (c) . 

Condemned. 

tbe  belligerent  rights  of  that  country,  jeots  the  vessel  engaged  in  it  to  con- 

whose  tribunals  are  called  upon  to  demnation."     On  the  evidence   the 

consider  it,  may  subject  the  vessel  Court  held   the  Fortuna  to  be   an 

employed  in  that  trade  to  confisca-  American  vessel,  and  engaged  in  the 

tion.  .  .  .  The  principle  laid  down  in  slave  trade,  and  condemned  her. 
that  case  appears  to  be  that  the  slave  (6)  In  the  Etrusco,   Lords,   Aug. 

trade  carried  on  by  a  vessel  belonging  11th,  1803,  it  was  held  that,  under 

to  a  subject  of  the  United  States  is  a  the  above  circumstances,  the  property 

trade  which,  being  unprotected  by  should  be  condemned  to  the  Crown, 
the    domestic    regulations    of    their  (c)  See  the  Betsey  (No.   2),  ante, 

legislature    and    government,    sub-  p.  147, 
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THE  NEPTUNUS  (No.  2).  [2  c.  Rob. 

Blockade — Notification — Bona  Me  Miatahe. 

As  it  is  the  duty  of  a  foreign  goverimient,  to  wHcli  a  blockade  has 
been  notified,  to  communicate  such,  notice  to  its  subjects,  a  neutral 
master  cannot  validly  plead  ignorance  of  the  blockade.  But  if  he  is 
informed  by  a  belligerent  cruiser  that  the  blockade  does  not  in  fact 
exist,  the  vessel  of  -whioh  he  is  master  will  not  be  condemned  for 
attempting  to  break  the  blockade. 

The  ofience  of  breaking  a  blockade  is  complete  when  the  vessel  com- 
mences her  voyage  for  the  blockaded  port. 

This  was  a  case  of  a  vessel  sailing  on  a  voyage  from  Dantzic  to        ^''^^ 

Havre,  October  26tli,  1798,  and  taken  in  attempting  to  enter  that '— 

port  on  November  26th. 


Sir  W.  Scott. — This  is  a  case  of  a  ship  and  cargo  seized  in  the 
act  of  entering  the  port  of  Havre  in  pursuance  of  the  original 
intention  under  which  the  voyage  began.  The  notification  of  the 
blockade  of  that  port  was  made  on  the  23rd  of  February,  1798, 
and  this  transaction  happened  in  November  in  that  year;  the 
effect  of  a  notification  to  any  foreign  government  (a)  would  clearly 

(a)  Eespeoting  the  eflect  of  notifi-  consequences  of  a  notification  given 

cation  as  to  the  subjects   of  those  fooie^otuer  did  not  aflect  the  subjects 

states  to  whom  it  was  not  directly  of  another  State  that  had  not  received 

made :  any  notification ;  it  was  prayed  that 

August  22nd,  1799.     In  the  case  the  claimant  might  be  allowed  to 

of    the   Adelaide,    a    Bremen   ship,  prove  the  hond  fide  ignorance  of  the 

which  had   sailed  into  Amsterdam  master,  and  that  no  notification  had 

from  America,  September,  1798,  and  been  made  of  the  blockade  of  Amster- 

was  captured  in  her  voyage  outward  dam  to  the  Hanse  towns. 
in  April,  1799,  it  was  contended  that  Court. — This    ship    is     proceeded  • 

the  penalty  did  not  attach ;  that  by  against  on  account  of  having  broken 

the  master's  evidence  it  appeared  that  the  blockade  of  Amsterdam.     The 

he  was  ignorant  of  the  fact ;  that  he  Court  has  often  decided  that  egress 

sailed  in  September  from  a  distant  is  as  much  a  breach  of  blockade  as 

country,  without  seeing  any  blockad-  ingress,  if  it  be  done  fraudiilently. 

ing  force ;  that  at  the  time  of  sailing  The  notification  was  made  to  different 

outward  he  met  with  only  that  one  governments  of  Europe  on  the  11th 

ship,  which  seized  him ;  thatnonoti-  of  June,   1798;  this   ship  sailed  in 

flcation  had  been  made  to  the  Hanse  from  America,  in  September  of  that 

towns,  and  therefore  as  to  them  it  year,  ignorant  of  the  fact ;  but  it  by 

was  a  blockade  existing  de-facto  only,  no  means  follows  from  that  oiroum- 

of  which  the  master  might  be  allowed  stance  that  the  blockade  was  raised, 

to  plead  his  ignorance ;  that  the  penal  as  it  might  be  suspended  by  accidents 
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be  to  include  all  the  individuals  of  that  nation ;  it  would  be  the 
most  nugatory  thing  in  the  world  if  individuals  were  allowed  to 


•wMdi  -would  not  make  it  legally  cease 
to  exist.  She  proceeded  to  take  in  a 
cargo  in  tlie  montlis  of  November  and 
December,  and  sailed  on  the  24th.  of 
April,  1799 ;  the  offence  is,  therefore, 
in  the  egress.  That  no  notification 
•was  made  to  the  Hanse  towns  is  a 
suggestion  of  counsel  •which  makes 
no  part  of  the  affidavit.  I  ■will  go  so 
far  as  to  accede  to  the  position  that 
the  notification  -would  not  affect  such 
a  case  from  the  same  time,  and  in  the 
same  manner  as  it  ■would  affect  the 
subjects  of  those  States  to  ■whom  it 
■was  directly  made.  But  that  it  does 
not  affect  at  any  time  is  going  too 
far,  because,  if  a  notification  is  made 
to  the  principal  States  of  Europe,  I 
think  a  time  ■would  come  ■when  it 
■would  affect  the  rest;  not  so  much 
propria  vigore,  or  by  •virtue  of  the 
direct  act,  as  in  the  ■way  of  evidence. 
It  is  the  duty  of  a  State  to  make  the 
notification  as  general  as  possible. 
But  I  must  think  that  a  time  ■would 
come  ■when  a  notification  to  neigh- 
bouring powers  would  affect  those  to 
■whom  it  -was  not  directly  made ;  from 
the  moment  that  a  notification  is 
made  to  a  government,  it  binds  the 
subjects  of  that  State,  because  it  is 
supposed  to  circulate  through  the 
whole  country.  But  suppose  a  noti- 
fication is  made  to  Sweden  and  Den- 
mark, it  would  become  the  general 
topic  of  conversation,  and  it  would 
be  scarcely  possible  that  it  should  not 
have  travelled  to  the  ears  of  a  Bremen 
man ;  and  although  it  might  not  be 
so  early  known  to  him  as  to  the  sub- 
jects of  the  States  to  which  it  was 
immediately  addressed,  yet,  in  pro- 
cess of  time,  it  must  reach  him,  and 
must  be  considered  to  impose  the 
same   observance   of   it  on  him ;  it 


would  strongly  affect  him  -with  the 
knowledge  of  tte/aci  that  the  blockade 
was  de  facto  existing ;  therefore,  on 
these  grounds,  I  should  hold  that 
although  a  notification  does  not  pro- 
pria vigore  bind  any  country  but  that 
to  which  it  is  addressed,  yet,  in  a 
reasonable  time,  it  must' affect  neigh- 
bouring States  -with  knowledge  as  a 
reasonable  ground  of  e^ndence;  and 
I  think  I  do  not  strain  the  matter  in 
laying  down  this  rule.  As  to  the 
circumstances  of  this  particular  case 
at  Amsterdam,  it  raust  have  been  a 
subject  of  general  notoriety  that  the 
port  was  legally  considered  by  the 
English  in  a  state  of  blockade ;  and 
it  is  impossible  that  it  should  not 
have  come  to  the  knowledge  of  this 
man  after  he  came  in ;  it  is  not  to  be 
said  by  any  person  "  although  I  know 
a  blockade  exists,  yet,  because  it  has 
not  been  notified  to  my  Court,  I  •will 
carry  out  a  cargo."  I  cannot  but 
think  that  it  would  have  been  a  very 
fraudulent  omission  to  take  no  notice 
of  what  was  a  subject  of  general 
notoriety  in  the  place.  If  it  was 
known  ■to  every  Dane  and  Swede,  it 
is  impossible  that  it  should  not  be 
known  to  this  man.  It  is  not  more 
likely  to  have  been  unknown  to  this 
vessel,  from  the  circumstance  of  its 
being  a  Bremen  ship,  when  we  con- 
sider the  particular  relation  which 
Bremen  bears  to  the  sovereign  of 
this  country.  As  to  the  affidavit  of 
the  master,  I  should  receive  that  ■with 
great  distrust.  Masters  ha^ve  a  direct 
interest  to  raise  the  blockade  as  soon 
as  possible,  therefore  their  affidavits 
come  with  a  dead  weight  about  them 
that  must  very  much  sink  their  credit 
whenever  they  are  produced.  I  hold 
that  the  master  mixst  have  known  of 
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plead  their  ignorance  of  it ;  it  is  the  duty  of  foreign  governments        1799 
to  communicate  the  information  to  their  subjects,  whose  interests      '^"^^  ^^- 
they  are  bound  to  protect.     I  shall  hold,  therefore,  that  a  neutral     The  Nep- 

master  can  never  be  heard  to  aver  against  a  notification  of  blockade        ■' 

that  he  is  ignorant  of  it.  If  he  is  really  ignorant  of  it,  it  may  be  ^"^  ^'  ®°°**- 
a  subject  of  representation  to  his  own  government,  and  may  raise 
a  claim  of  compensation  from  them,  but  it  can  be  no  plea  in  the 
Court  of  a  belligerent.  In  the  ease  of  a  blockade  de  facto  only,  it 
may  be  otherwise,  but  this  is  the  case  of  a  blockade  by  notification ; 
another  distinction  between  a  notified  blockade  and  a  blockade 
existing  de  facto  only,  is  that  in  the  former  the  act  of  sailing  to  a 
blockaded  place  is  sufficient  to  constitute  the  offence.  It  is  to  be 
presumed  that  the  notification  will  be  formally  revoked,  and  that 
due  notice  will  be  given  of  it ;  tUl  that  is  done,  the  port  is  to  be 
considered  as  closed  up,  and  from  the  moment  of  quitting  port  to 
sail  on  such  a  destination  the  offence  of  violating  the  blockade  is 
complete,  and  the  property  engaged  in  it  subject  to  confiscation  : 
it  may  be  different  in  a  blockade  existing  dc  facto  only  ;  there  no 
presumption  arises  as  to  the  continuance,  and  the  ignorance  of  the 
party  may  be  admitted  as  an  excuse  for  sailing  on  a  doubtful  and 
provisional  destination.  But  this  is  a  case  of  a  vessel  from  Dantzio 
after  the  notification,  and  the  master  cannot  be  heard  to  aver  his 
ignorance  of  it.  He  fails.  Till  the  moment  of  meeting  Admiral 
Duncan's  fleet,  I  should  have  no  hesitation  in  saying,  that,  if  he 
had  been  taken,  he  would  have  been  taken  in  delicto,  and  have 
subjected  his  vessel  to  confiscation ;  but  he  meets  Admiral 
Duncan's  fieet,  and  is  examined  and  liberated  by  the  captain  of  an 
EngKsh  frigate  belonging  to  that  fleet,  who  told  him  that  he 
might  proceed  on  his  destination,  and  who,  on  being  asked  whether 
Havre  was  under  a  blockade,  said  "  It  was  not  blockaded,"  and 
wished  him  a  good  voyage.  The  question  is,  in  what  light  he  is  to  be 
considered  after  receiving  this  information  ?  That  it  was  hom  fide 
given  cannot  be  doubted,  as  they  would  otherwise  have  seized  the 
vessel ;  the  fleet  must  have  been  ignorant  of  the  fact ;  and  I  have  to 

the  blockade,  notwithstanding  he  and  Ship  condemned.    Cargo  ordered 

his  men  swear  they  did  not;  and  to    stand    over.      Master's    private 

therefore  that  the   ship  is  penally  adventure  restored, 
liable  to  confiscation. 
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1799         lament  that  they  were  so.    When  a  blockade  is  laid  on  it  ought  by 

"^  ^^"      some  kind  of  communication  to  be  made  known  not  only  to  foreign 

ThbNep-     governments  but  to  the  King's  subjects,  and  particularly  to  the 

'        King's  cruisers,  not  only  to  those  stationed  at  the  blockaded  port, 

^  •  .''°  •  but  to  others,  and  especially  considerable  fleets,  that  are  stationed 
in  itinere  to  such  a  port  from  the  different  trading  countries  that 
maybe  supposed  to  have  an  intercourse  with  it.  Perhaps  it  would 
have  been  safer  in  the  English  captain  to  have  answered  that  he 
could  not  say  anything  of  the  situation  of  Havre  ;  but  the  fact  is 
(and  it  has  not  been  contradicted)  that  the  British  officer  told  the 
master  "  that  Havre  was  not  blockaded."  Under  these  circum- 
stances, I  think  that  after  this  information  he  is  not  taken  in  delicto. 
I  do  not  mean  to  say  that  the  fleet  could  give  the  man  any  autho- 
rity to  go  to  a  blockaded  port ;  it  is  not  set  up  as  an  authority,  but 
as  intelligence  affording  a  reasonable  ground  of  belief,  as  it  could 
not  be  supposed  that  such  a  fleet  as  that  was  would  be  ignorant  of 
the  fact. 

From  that  time  I  consider  that  a  state  of  innocence  commences ; 
the  man  was  not  only  in  ignorance,  but  had  received  positive 
information  that  Havre  was  not  blockaded.  Under  these  circum- 
stances, I  think  it  would  be  a  little  too  hard  to  press  the  former 
offence  against  him.  It  would  be  to  press  a  pretty  strong  principle 
rather  too  strongly.  I  think  I  cannot  look  retrospectively  to  the 
state  in  which  he  stood  before  the  meeting  with  the  British  fleet, 
and  therefore  I  shall  direct  this  vessel  and  cargo  to  be  restored. 


[2C.Eob.  THE  JUNO  (No.  1). 

116.]  ^  '■ 

Licence — Neutral  Ship—Fcrmission  to  Enter  Blockaded  Port — Presumption  of 
liiykt  to  leave  it. 

Where  a  licence  was  granted  to  a  neutral  ship  to  enter  a  blockaded 
port — Held,  tliat  suoh  licence  gave  an  implied  permission  to  take  a  cargo 
from  such.  port. 

1799  This  was  a  case  respecting  the  meaning  and  effect  of  a  licence 

"  ^    '       granted  to  an  American  ship  to  go  to  the  ports  of  the  Vlie. 
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Sir  W.  Scott.— This  is  a  case  arising  out  of  tlie  blockade  of  1799 
Amsterdam ;  it  is  a  case  of  an  American  vessel  coming  from  ^^^  ^  ' 
America  without  any  knowledge  of  the  blockade  of  Amsterdam,  The  Juno. 
and  bringing  a  cargo  for  that  port.  She  came  to  Falmouth,  and  sir-wTioott. 
then,  finding  that  the  port  of  Amsterdam  was  under  blockade,  she 
petitioned  for  a  licence,  and  obtained  one  from  this  government, 
and,  as  I  understand  the  master  through  the  whole  of  his  deposi- 
tions, "  a  licence  to  go  to  Amsterdam."  This  he  states  in  stating 
his  difiSculties,  and  the  means  he  took  to  relieve  himself.  The 
application  was  "  for  leave  to  export  to  the  Ylie,  Embden,  or  Eotter- 
dam  "  ;  but  the  terms  of  the  permission  are  an  enlargement  of  his 
petition,  for  they  are  "  to  the  ports  of  the  Ylie,  Embden,  Eotter- 
dam,  or  elseivhere."  Whether  the  petition  was  an  imposition,  and 
framed  with  a  design  of  deceiving  government,  will  appear  on  the 
inquiry  which  has  been  directed  to  be  made.  If  the  petition  was 
in  the  usual  form,  and  if  the  licence  was  understood  by  those  who 
gi-anted  it  to  permit  exportation  to  Amsterdam,  it  will  clear  up 
that  part  of  the  case.  As  to  any  opinion  that  I  can  form,  I  own 
that  although  the  licence  is  expressed  in  this  general  way,  "  the 
ports  of  the  Vlie,"  I  cannot  but  think  that  it  must  have  included 
Amsterdam,  which  is  one  of  those  ports ;  for  it  is  not  to  be  sup- 
posed but  that  they  would  intend  to  grant  the  licence  in  a  natural 
and  intelligible  form,  and  not  so  as  to  keep  the  parties  in  the  dark 
as  to  its  extent.  But  it  is  argued  that,  allowing  it  to  have  bjeen 
properly  obtained  it  was  not  properly  used,  because  it  was  at  any 
rate  a  licence  to  go  to  Amsterdam  through  the  Ylie  passage, 
whereas  this  vessel  was  taken  entering  the  Texel,  and  that  there 
might  be  many  reasons  for  making  the  distinction  in  the  licence, 
and  therefore  that  it  ought  to  be  strictly  observed.  Now,  having 
heard  it  constantly  argued,  and  having  myself  adopted  the  inter- 
pretation, that  the  blockade  extended  to  one  passage  as  well  as  to 
the  other,  and  that  the  whole  Zuyder  Zee  was  shut  up,  I  shall  not 
go  back  again  and  restrict  this  interpretation  and  say  it  is  confined 
to  one  passage  only.  I  shall  hold  e  converso,  that  if  a  licence  is 
given  to  go  through  the  Ylie  it  is  not  substantially  violated  by 
going  through  another  passage,  unless  it  is  shown  to  me  that  it 
contained  some  specific  prohibition  as  to  other  passages.  Sup- 
posing it  to  have  been  honestly  obtained  for  Amsterdam  through 
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1799         the  Ylie,  I  shall  not  hold  it  to  have  been  a  material  deviation  to 

■^"^  1^-       go  another  way,  unless  some  special  prohibition  or  unless  some 

The  Juno,     special  inconvenience  is  shown,  which  the  party  was  bound  to  take 

Sir  W,  Soott.    notice  of. 

It  has  been  truly  said  that  a  licence  is  a  thing  stricti  juris,  a 
prmlegium  which  a  man  does  not  possess  by  his  own  right,  but  that 
it  is  conceded  to  him  as  an  indulgence,  and,  therefore,  that  it  is  to 
be  strictly  observed.  At  the  same  time,  I  am  to  remember  that 
this  is  a  licence  to  relax  a  right  which  bears  pretty  hardly,  though 
justly,  on  other  countries.  To  shut  up  the  ports  of  a  country  and 
exclude  neutrals  from  all  commerce  witji  it  is  a  great  inconvenience 
upon  them,  although  it  is  one  to  which  they  are  bound  to  submit, 
for  there  is  no  one  principle  of  the  law  of  nations  better  established 
than  that  a  belligerent  has  a  right  to  impose  a  blockade  on  the 
ports  of  his  enemy ;  it  may  be  incommodious  to  others,  but  if  there 
is  any  such  thing  as  a  law  of  nations  I  hold  this  principle  to  be  as 
firmly  established  from  the  earliest  times,  and  by  the  general 
practice  of  mankind,  as  any  one  law  whatever.  It  is,  however,  a 
harsh  right,  and  though  a  licence  is  a  privilege,  I  am  not  disposed 
to  apply  that  exposition  in  the  strictest  manner  to  a  blockade,  but 
rather  think  that  licences  in  such  a  case  are  to  be  favourably 
regarded,  and  that  it  imports  the  good  faith  and  honour  of  the 
government  which  grants  them  not  to  press  the  letter  too  rigor^ 
ously.  I  wUl  go  further,  and  say  that  if  I  was  convinced  that 
there  had  been  an  honest  mistake  on  such  a  matter,  if  there 
appeared  nothing  insidious,  nothing  more  than  a  misapprehension 
on  the  part  of  the  neutral  master,  I  should  not  apply  too  strictly 
the  maxim  ignorantia  juris  non  excusat  against  a  foreigner  mis-^ 
taking  the  exact  meaning  of  a  licence  of  another  country,  and  in 
so  doing  should  persuade  myself  that  I  did  no  more  than  what  an 
equitable  regard  to  the  honour  of  the  country  which  granted  such 
a  licence  must  be  supposed  to  require. 

The  licence  is,  "To  carry  a  cargo  to  the  ports  of  the  Vlie  or  else-! 
where,"  with  several  provisions,  amongst  which  there  certainly  is 
no  proviso  that  she  shall  come  out  again ;  but  that  is  a  benefit 
incidental  to  the  licence  and  inseparable  from  it,  for  it  cannot  be 
imagined  that  she  was  to  go  there  and  be  shut  up  and  incarcerated, 
and  become  herself  an  object  of  the  blockade.     A  ship  that  has 
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entered  previous  to  the  blockade  may  retire  in  ballast,  or  taking  a  1799 
cargo  that  had  been  put  on  board  before  the  blockade.  This  is  the  "^"^^  ^^" 
distinction  which  I  have  held,  and  shall  hold,  till  I  am  corrected  The  Jtino. 
by  a  Superior  Court.  The  licence  is  silent  on  that  point;  but  sirW.  Soott. 
having  said  that  if  I  was  convinced  the  party  acted  under  an 
honest  application  of  his  licence,  though  erroneously,  I  should 
think  him  entitled  to  the  most  Kberal  interpretation,  it  will  be 
proper  for  me  to  consider  what  the  man  did,  that  I  may  see,  sup- 
posing that  there  has  been  a  mistake,  whether  it  was  a  mistake  of 
honest  conduct,  purely  erroneous  and  innocent,  thinking  that,  if  it 
is  so,  it  would  be  sufficient  for  the  present  case.  The  master  takes 
the  returned  cargo  on  board,  and  comes  to  a  port  of  this  kingdom, 
and  solicits  the  protection  of  a  convoy,  acting  as  openly  and  with 
as  little  concealment  as  possible.  There  is  nothing  in  the  res  gesta 
on  which  the  imputation  of  fraud  can  be  fixed.  Is  there  anything 
in  the  licence  to  instruct  him  that  he  was  not  at  liberty  to  take  a 
cargo,  or  to  act  as  if  the  blockade  was,  in  regard  to  him,  entirely 
relaxed  ?  If  so,  he  would  be  bound  to  take  notice  of  it.  But  I 
see  this  distinction,  which  might  reasonably  affect  the  mind  of  a 
man  going  in  under  such  a  licence :  he  goes  in  under  the  direct 
authority  of  the  belligerent,  and  might  suppose  his  privilege  more 
extensive  than  that  of  a  neutral  vessel  previously  there.  A  neutral 
has  no  right  to  say,  '  I  am  here  accidentally,  and  therefore  I  have  a 
right  to  take  out  a  cargo,  notwithstanding  the  blockade.'  But  this 
man  goes  in  with  a  permission,  which  takes  off,  as  to  him,  the  first 
and  primary  object  of  the  blockade — the  prohibition  of  taking  in  a 
cargo ;  and  I  think  he  might  conceive  himself  to  be  entitled  to  be 
distinguished  from  the  ordinary  case  of  other  neutrals  previously 
there.  If  any  inconvenience  is  likely  to  arise  from  this,  if  govern- 
ment did  not  mean  that  his  licence  should  have  this  effect,  it  might 
have  been  distinctly  expressed ;  the  proviso  might  have  been  in- 
serted that  he  should  not  bring  a  cargo  away,  and  then  all  persons 
would  see  a  clear  path  before  them,  and  know  how  to  conduct 
themselves  in  this  very  delicate  situation. 

On  the  legal  effect  of  such  a  licence  it  is  not  necessary  for  me  to 
determine.  I  see  no  fraud  in  the  interpretation  of  this  licence, 
and  if  it  turns  out  that  this  was  the  form  in  which  licences  were 
usually  granted  I  shall  not  think  myself  warranted  to  say  that  this 
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1799         man  was  guilty  (if  guilty  at  all)  of  anything  more  than  an  innocent 
"^     •      misapprehension,  and  in  a  matter  in  which  I  shall  hold  such  a  mis- 
The  Juko.     apprehension  to  carry  no  consequences  of  penalty  after  it. 


SirW.  Scott. 


July  25. 


July  24th,  1799. — This  case  having  stood  for  inquiry  as  to  the 
usual  form  of  granting  licences,  the  King's  Advocate  said  he 
had  obtained  no  particular  information,  but  that  after  what  had 
fallen  from  the  Court  he  did  not  mean  to  press  the  matter  any 
further. 

Ship  restored. 


THE  JUNO  (No.  2). 

Fradke, —  Cargo — Property — Verification  of  Papers  ly  Muster  of  Ship — Affi- 
davit of  Belief. 

A  master  must  depose  as  to  tis  belief  that  the  cargo  is  as  claimed. 
Freight  and  expenses  allowed  as  a  charge  upon  the  cargo. 

^1799^  On  the  hearing  as  to  the  cargo,  25th  of  July,  1799,  the  King's 

Advocate  contended — That  it  must  go  to  further  proof,  unless  aU. 
the  rules  of  practice  were  broken  down,  that  goods  shipped  in  the 
enemy's  country  were  to  be  considered  primd  facie  as  the  property 
of  the  enemy,  and  could  only  be  taken  out  of  that  presumption  by 
fair  and  unbiassed  evidence,  and  not  from  evidence  supplied  only 
from  the  enemy ;  that  the  bills  of  lading  and  attestation  in  this 
case  were  of  the  latter  description  put  on  board  by  the  enemy 
shipper ;  whilst  the  master,  who  was  alwaj-s  expected  to  verify  his 
papers,  to  the  12th  Interrogatory  says  only,  "  that  the  laders  of 
the  cargo  were  Hollanders,  and  further  he  cannot  depose." 

On  the  part  of  the  claimant,  Laurence  argued,  that  if  further 
proof  was  to  be  required  in  this  case,  it  would  be  impossible  for 
owners  of  cargoes  put  on  board  carrier  ships  to  obtain  restitution 
in  any  case  on  the  original  evidence ;  as  a  carrier-master  could  not 
be  so  particularly  acquainted  with  the  several  owners,  or  know 
anything  of  their  course  of  trading  so  as  to  enable  him  to  swear  to 
their  property ;  that  the  bill  of  lading  expressed  account  and  risk, 
and  there  was  an  attestation  of  property  on  board,  and  that  the 
master  swearing  to  the  13th  and  27th  Interrogatories  "that  all 
his  papers  were  true,  and  that  he  knew  of  nothing  to  affect  their 
credit,"  did  in  effect  afford  a  sufficient  verification. 
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SiK  "W.  Scott. — The   present   applicatiou  to   the   Court   is  to         1799 
dismiss  a  cargo  taken  on  board  in  Holland,  on  the  ground  that  the       '^"^^  ^"^ 
proof  in  the  case  is  sufHcient  according  to  the  practice,  or  what     The  Juko. 
ought  to  be  the  practice,  of  this  Court.     I  presume  it  will  not  be  sbw.  Scott. 
contended  that  no  proof  is  necessary  in  the  case  of  a  cargo  taken  on 
board  in  the  enemy's  country ;  and  where  there  is  no  proof  arising 
from  the  documents  or  the  depositions,  the  Court  is  not  to  con- 
sider so  much  -what  that  proof  ought  to  be  as  what  is  required  by 
the  practice  of  the  Court ;  for  I  sit  here  not  as  a  legislator,  but  to 
administer  the  law  that  I  find  existing.     If  a  reform  is  necessary, 
it  must  be  sought  elsewhere.     The  Court  is  neither  to  make  law 
nor  apologise  for  it. 

The  rule  is,  as  I  have,  always  understood  it  in  the  Court  of 
Admiralty,  that  papers  by  themselves  prove  nothing — they  are  a 
mere  dead  letter  if,  they  are  not  supported  by  the  oaths  of  persons 
in  a  situation  to  give  them  validity.  Those  who  look  back  to  the 
elaborate  exposition  of  the  proceedings  of  our  Courts  of  Admiralty 
in  the  answer  to  the  Prussian  Memorial  will  find  this  to  have 
been  laid  down  as  a  fundamental  position,  "  that  the  master  must 
verify  his  papers."  It  is  true  that  in  the  case  of  a  carrier-master 
it  may  be  expected  that  the  verification  should  be  less  positive 
than  where  he  is  himself  the  agent ;  but  this  is  expected  that  he 
should  depose  at  least  that  he  believes  the  cargo  to  be  as  asserted  in 
the  claim  ;  less  than  that  I  never  remember  to  have  been  accepted 
in  any  case,  and  if  it  were  necessary  for  me  to  apologise  for  the 
rules  which  I  find  established  in  this  Court,  I  think  this  might  be 
vindicated  on  every  principle  of  reason  and  justice.  When  a 
cargo  is  taken  on  board  in  an  enemy's  port,  and  that  port  blockaded 
(which  is  a  circumstance  of  some  weight  as  affording  a  greater 
temptation  to  fraud),  if  the  master  is  not  required  to  say  even  that 
he  believes  the  property  to  be  as  claimed,  it  would  open  the  door  to 
every  sort  of  abuse  ;  but  it  is  said  the  master  does  go  this  length, 
in  swearing  "  that  all  the  papers  are  true,"  and  that  this  amounts 
to  a  verification  of  the  property.  So  he  does,  if  you  take  that  part 
of  his  deposition  substantively,  and  apart  from  the  rest;  but 
looking  to  other  parts,  and  finding  that  when  he  is  asked  on 
the  12th  Interrogatory  what  he  knows  or  believes  (for  he  is  ex- 
amined to  his  belief)  he  can  depose  nothing,  and  that  he  has  no 
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1799  belief,  it  is  impossible  to  say  that  this  man's  deposition  confirms 
■^"^^  ^^-  the  papers  in  the  manner  in  which  it  is  necessary  that  they  should 
The  Juno,  be  supported.  It  is  said  there  are  other  papers  which  supply  this 
Sir  W.  Soott.  defect — the  attestations  of  the  laders  before  the  American  Consul. 
What  authority  has  an  American  Consul  to  administer  an  oath  to 
Dutch  subjects  ?  Such  papers  can  hardly  be  taken  as  sworn 
documents,  or  if  they  were,  they  come  only  from  the  Dutch 
shippers,  the  very  persons  who,  if  there  is  any  fraud,  have  been 
the  contrivers  of  it.  Under  such  circumstances  can  it  be  reason- 
ably  or  candidly  addressed  to  the  Court  to  restore  this  cargo 
immediately  and  without  further  proof?  This  ship  goes  under 
licence  to  a  blockaded  port  with  a  cargo  addressed  to  one  set  of 
merchants  only  :  here  are  various  parcels  for  a  variety  of  different 
persons,  the  master  evidently  knowing  nothing  of  the  matter,  and 
there  being  no  proof  but  from  the  Dutch  laders.  I  must  say  that 
I  am  not  satisfied ;  the  rules  of  the  Court  require  further  proof, 
and  I  feel  that  it  is  a  rule  which  I  could  not  relax  without  relaxing 
the  essential  demands  of  justice. 

Arnold  prayed  freight  and  expenses  for  the  ship  to  be  a  charge 
on  the  cargo. 

Court. — I  am  of  opinion  that  the  master  is  entitled  to  his  freight 
and  expenses  on  two  grounds :  if  he  had  taken  no  cargo  he  would 
not  have  been  liable  to  be  stopped ;  and,  secondly,  having  received 
this  cargo  so  improperly  documented  on  board,  he  would  have 
been  liable  to  have  been  stopped  on  that  account,  although  he  had 
not  been  coming  from  a  blockaded  port. 

Freight  and  expenses  given,  and  to  be  a  charge  on  the  cargo. 


THE  HUETIGE  HANE. 
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THE  HUETIGE  HANE  (No.  1).  [2C.Eob. 

^  '  124.] 

Blockade — Breach — Inevitable  Necessity. 

A  breacli  of  a  blockade  can  only  be  justified  by  an  absolute  and  un- 
avoidable necessity  compelling  a  yessel  to  enter  a  blockaded  port. 

This  was  a  case  of  a  Danish  ship  taken  in  the  act  of  entering        1799 
the  Texel,  April,  1799,  having  sailed  from  a  port  in  Barbary  with      "^"^^  ^^" 
an  asserted  original  destination  to  Hamburg,  February  15th,  1799. 

It  was  prayed  that  the  Court  would  permit  a  protest  of  the 
master  to  be  read,  in  which  it  would  appear  that  he  was  under  the 
necessity  of  going  into  the  Texel  from  distress  and  want  of  water ; 
and  that  his  crew  rose  upon  him,  and  insisted  that  he  should  go 
into  some  Dutch  port. 

Court. — This  ship  was  found  in  the  act  of  entering  the  Texel, 
a  fact  by  no  means  indifferent,  but  highly  ciiminal,  prima  facie  at 
least,  and  requiring  a  very  satisfactory  explanation.  It  is  usual  to 
set  up  the  want  of  water  and  provisions  as  an  excuse ;  and  if 
I  was  to  admit  pretences  of  this  sort,  a  blockade  would  be  nothing 
more  than  an  idle  ceremony.  Such  pretences  are,  in  the  first 
instance,  extremely  discredited  on  two  grounds — that  the  fact  is 
strongly  against  them,  and  that  the  explanation  is  always  dubious, 
and  liable  to  the  imputation  of  coming  from  an  interested  quarter. 
I  am  not  deaf  to  the  fair  pretensions  of  human  testimony,  but  at 
the  same  time  I  cannot  shut  my  senses  against  the  ordinary  course 
of  human  conduct ;  I  will  not  say  that  eases  of  necessity  may  not 
occur  that  would  afford  a  suflBcient  justification ;  and  I  add,  that  if 
the  party  can  show  that  they  were  under  any  great  necessity,  and 
that,  for  four  or  five  days  before,  they  could  get  into  no  other  port 
but  the  Texel,  I  would  certainly  admit  such  an  excuse  so  sup- 
ported. But  if  they  cannot  do  this,  and  unless  it  is  proved  that 
in  coming  up  the  Channel  there  was  nO  other  port,  either  English 
or  French,  but  the  interdicted  port  of  Amsterdam  into  which  they 
could  put,  I  shall  reject  the  apology. 

The  protest  of  the  master,  the  mate,  and  cook  was  admitted  and 
read. 
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1799  Court. — I  have  now  heard  the  proof  brought  in,  and  I  am  to 

■  "^  '  determine  whether  it  comes  up  to  the  test  which  I  have  laid  down, 
The  Htjetigb  and  to  which  I  shall  certainly  adhere,  that  nothing  hut  an  absolute 
and  unavoidable  necessity  will  justify  the  attempt  to  enter  a  blockaded 
port;  considerations  of  an  inferior  nature,  such  as  the  avoiding 
higher  fees,  or  slight  difficulties,  will  not  be  sufficient — ^nothing 
less  than  an  unavoidable  necessity  which  admits  of  no  compromise, 
and  cannot  be  resisted,  will  be  held  by  me  to  be  a  justification  of 
this  offence. 

The  master  sails  under  a  knowledge  of  the  blockade,  being 
affected  with  the  general  notification  of  the  preceding  year ;  on  the 
28th  of  March  they  passed  Dover,  on  the  2nd  of  AprO.  they  were 
off  Yarmouth  ;  but  although  the  protest  is  made  to  justify  the 
master  from  barratry  and  the  crew  from  mutiny,  and  does  there- 
fore, I  must  presume,  contain  all  facts  necessary  for  that  purpose, 
I  do  not  see  that  it  is  stated  that  they  were  going  into  Yarmouth. 
If  on  the  3rd  of  April  there  is  so  much  want  of  water  and  pro- 
visions as  to  compel  them  to  go  into  the  interdicted  ports  of  the 
Texel,  why  not  go  to  the  open  and  permitted  port  of  Yarmouth  on 
the  2nd  of  April  ?  It  is  not  alleged  that  the  discovery  of  such  a 
want  was  first  made  on  the  3rd — on  the  next  day,  the  weather 
becoming  more  violent,  the  crew  came  to  the  master  and  insisted 
on  going  into  the  nearest  port  on  accoimt  of  want  of  water  and 
provisions;  a  third  excuse  is  thrown  in,  that  the  ship  wanted 
repair  ;  but  this  is  not  mentioned  in  the  depositions,  and  it  appears 
not  to  have  been  a  very  pressing  want,  as  the  ship  came  afterwards 
back  to  England  without  difficulty ;  they  insisted  on  going  into 
the  nearest  port,  saying  that  they  would  otherwise  take  the  com- 
mand from  him.  It  does  not  appear  where  this  happened,  nor  is 
it  stated  that  the  crew  insisted  on  going  to  Amsterdam.  The 
master  should  have  said,  "the  Texel  is  shut  up,  I  will  go  to  any 
other  port."  He  does  not  seem  to  have  felt  this  necessity  in  an 
equal  degree  with  the  rest  of  the  crew,  as  he  represents  himself 
"  to  have  been  forced  in  reluctantly."  What  was  there  then  to 
carry  him  to  this  one  interdicted  port  only,  or  what  reason  was 
there  that  he  could  find  no  other  than  this,  either  a  little  to  the 
north  or  south  ?  Is  there  that  inevitable  necessity  which  is 
required  ?     If  such  pretences  as  this  were  to  be  admitted,  I  know 
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very  well  that  no  one  ease  would  come  unprovided  with  an  excuse.         1799 

I   shall   condemn  this  vessel ;    if  the  parties  think  themselves      -^"^^  ^^- 

aggrieved,  they  must  take  the  benefit  of  another  Court.  The  Huktme 

Hane. 

Ship  condemned. 


THE  WELVAAET  VAN  PILLAW.  [2  0.  Rob. 

128.] 
Blockade — Capture  on  Voyage. 


A  vessel  ■wMcIl  tas  broken  a  blockade  is  liable  .to  capture  until  tbe 
termination  of  her  voyage. 

This  was  a  case  of  a  Prussian  ship,  taken  April,  1799,  off 
Dungeness,  and  proceeded  against  for  a  breach  of  the  blockade  of 
Amsterdam,  having  sailed  thence  with  a  cargo  in  March. 

Sib  W.  Scott. — There  seem  to  be  two  grounds  on  which  some^ 
thing  of  an  indulgence  is  claimed  in  the  present  case.  It  is  said 
that  it  was  not  a  matter  of  notoriety  in  Amsterdam  that  the 
blockade  was  still  continued;  that  a  notification  is  addressed  to 
neutral  States,  and  therefore  that  a  ship  in  the  blockaded  port  may 
plead  ignorance.  But  I  am  to  remember  that  this  is  not  a  Dutch 
ship  but  a  Prussian  ship,  and  that  it  was  the  duty  of  the  Prussian 
Government,  having  received  the  public  notification  many  months 
before,  to  have  communicated  it  to  their  subjects  in  different  ports. 
Another  circumstance  on  which  exemption  is  prayed,  is,  that  she 
had  escaped  the  interior  circumvallation,  if  I  may  so  call  it,  that 
she  had  advanced  some  way  on  her  voyage,  and  therefore  that  she 
had  in  some  degree  made  her  escape  from  the  penalties.  I  cannot 
accede  to  that  argument ;  if  the  principle  is  found  that  a  neutral 
vessel  is  not  at  liberty  to  come  out  of  a  blockaded  port  with  a  cargo, 
I  know  no  other  natural  termination  of  the  offence  but  the  end  of 
that  voyage.  It  would  be  ridiculous  to  say,  "  if  you  can  but  get 
past  the  blockading  force  you  are  free  "—this  would  be  a  most 
absurd  application  of  the  principle.  If  that  is  found,  it  must  be 
carried  to  the  extent  that  I  have  mentioned ;  for  I  see  no  other 
point  at  which  it  can  be  terminated.  ( Vide  Bynkershoek,  Q.  J.  P. 
lib.  i.  ch.  11.)  Being  of  opinion  that  the  principle  is  found,  I 
shall  hold  that  if  a  ship  that  has  broken  a  blockade  is  taken  in  any 
part  of  that  voyage,  she  is  taken  in  delicto,  and  subject  to  confis- 
cation. 


1769 
July  19. 
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[2  c.  Rob.  THE  JONGE  PETEONELLA. 

131.] 

Blockade — Notice — One  Week. 

A  week's  notice  held  not  to  be  sufficient  to  affect  parties  with  legal 
knowledge  of  a  blockade. 

1799  This  was  a  case  of  a  Danish  ship  which  had  sailed  from  Rotter- 


JuJy  19, 


dam  on  the  28th  of  March,  1799,  and  was  proceeded  against  for  a 
breach  of  the  blockade  of  the  ports  of  the  United  Provinces,  notified 
to  foreign  ministers  on  the  21st  of  March,  and  inserted  in  the 
Gazette  on  the  26th  of  March,  1799. 

Coiiyt. — There  seems  to  be  no  question  made  as  to  the  property 
of  the  ship.  I  do  not  think  a  week  is  sufficient  time  to  affect  the 
parties  with  a  knowledge  of  this  blockade ;    I  shall  therefore 

restore  this  vessel. 

Cargo  reserved. 


[2  c.  Rob.  THE  TWO  SUSANNAHS. 

132.] 

Capture — Cargo — Sale — Restitution — Damages  for  Loss  hy  Sale. 

A  captured  cargo  was  properly  sold,  but  tbe  proceeds  were  less  than 
its  value.  An  order  for  its  restoration  was  made.  Seld,  that  the 
captors  were  not  liable  for  damages,  no  irregularity  or  mala  fides  having 
been  proved  against  them. 

1799  This  was  a  case  on  a  prayer  for  compensation  in  value,  for  a 

"^"^^  ^^-  cargo  taken  on  board  a  Danish  ship,  restored  on  further  proof, 
July  17th,  1799,  on  a  suggestion  that  the  amount  of  the  proceeds 
was  considerably  less  than  the  original  value. 

Oourt. — This  is  an  unfortunate  case  ;  the  Court  is  very  desirous 
that  full  justice  should  be  done  to  the  claimants,  but  the  cargo  is 
not  equal  to  it ;  there  is  no  question  about  the  seizure — that  is 
justified  by  the  order  for  further  proof.  The  question  is  then, 
whether  the  captors  have  acted  so  irregularly  as  to  make  them- 
selves liable  ?  It  is  said  that  it  was  very  desirable  that  the  cargo 
should  be  brought  here,  and  that  it  has  been  exposed  to  accidents 
by  carrying  it  elsewhere.     It  was,  however,  carried  to  Leghorn, 
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where  there  is  a  standing  commission  of  the  Admiralty  Court.  It 
IS  said  that  loss  has  been  occasioned  hy  selling  it  too  early. 
Perhaps  it  might  have  been  better  if  they  had  waited ;  but  there 
is  no  suggestion  that  the  sale  was  made  for  any  sinister  purposes, 
or  in  any  manner  injurious  to  the  property.  Under  these  circum- 
stances, I  cannot  think  that  the  captors  are  answerable  for  more 
than  the  proceeds,  it  not  being  shown  that  they  have  conducted 
themselves  otherwise  than  with  fair  intentions. 


1799 
July  23. 

The  Two 

StrSiNNAHS. 


THE  PACKET  DB  BILBOA. 

Cargo — Shipment  lefore  War — Property  in  Ooods. 

In  time  of  war  goods  shipped  at  risk  of  a  neutral  consignor  to  an  enemy- 
consignee  are  liable  to  capture  and  condemnation ;  but  goods  so  shipped 
before  war  or  prospect  of  war  are  not  liable  to  condemnation. 

This  was  a  case  of  a  claim  of  an  English  house  for  goods 
shipped  on  board  a  Spanish  vessel,  by  the  order  of  Spanish 
merchants,  before  hostilities  with  Spain,  and  captured  December, 
1796,  on  a  voyage  from  London  to  Corunna. 

Sir  W.  Scott. — This  is  a  claim  of  a  peculiar  nature  for  goods 
sent  by  British  subjects  to  Spain,  shipped  before  hostilities,  during 
the  time  of  that  situation  of  the  two  countries  of  which  it  was  un- 
known, even  to  our  Government,  what  would  be  the  issue  between 
them.  There  appears  to  be  no  ground  to  say  that  this  contract  was 
influenced  by  speculations  on  the  prospect  of  a  war,  or  that  any- 
thing has  been  specially  done  to  avoid  the  risks  of  war.  It  is 
sworn  in  the  aiHdavit  of  the  claimant,  "  That  this  is  the  constant 
habit  and  practice  of  this  trade  "  ;  whether  it  is  the  practice  of  the 
Spanish  trade  generally,  or  only  the  particular  mode  of  these 
individuals  in  carrying  on  commerce  together,  is  not  material,  as 
the  latter  would  be  quite  sufficient  to  raise  the  subject  of  this 
claim.  The  question  is,  in  whom  is  the  legal  title  ?  Because  if  I 
should  find  that  the  interest  was  in  the  Spanish  consignee  I  must 
then  condemn,  and  leave  the  British  party  to  apply  to  the  Crown 
for  that  grace   and  favour  which  it  is  always  ready  to  show, 
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the  property  being  condemnaMe  to  the  Crown  as  taken  before 
hostilities. 

The  statement  of  the  claim  sets  forth  that  these  goods  have  not 
been  paid  for  by  the  Spaniard ;  that  would  go  but  little  way ; 
that  alone  would  not  do.  There  must  be  many  cases  in  which 
British  merchants  suffer  fi'om  capture,  by  our  own  cruisers,  of 
goods  shipped  for  foreign  account  before  the  breaking  out  of 
hostilities.  It  goes  on  to  state,  "  that,  according  to  the  custom  of 
the  trade,  a  credit  of  six,  nine,  or  twelve  months  is  usually  given, 
and  that  it  is  not  the  custom  to  draw  on  the  consignee  till  the 
arrival  of  the  goods ;  that  the  sea  risk  in  peace  as  well  as  war  is  on 
the  consignor,  that  he  insures,  and  has  no  remedy  against  the  con- 
signee for  any  accident  that  happens  during  the  voyage."  Under 
these  circumstances,  in  whom  does  the  property  reside  ?  The 
ordinary  state  of  commerce  is  that  goods  ordered  and  delivered  to 
the  master  are  considered  as  delivered  to  the  consignee,  whose 
agent  the  master  is  in  this  respect,  but  that  general  contract  of  the 
law  may  be  varied  by  special  agreement,  or  by  a  particular  pre- 
vailing practice  that  presupposes  an  agreement  amongst  such  a 
description  of  merchants.  In  time  of  profound  peace,  when  there 
is  no  prospect  of  approaching  war,  there  would  unquestionably  be 
nothing  illegal  in  contracting  that  the  whole  risk  should  fall  on 
the  consignor  till  the  goods  came  into  possession  of  the  consignee. 
In  time  of  peace  they  may  divide  their  risk  as  they  please,  and 
nobody  has  a  right  to  say  they  shall  not ;  it  would  not  be  at 
all  illegal  that  goods  not  shipped  in  time  of  war  or  in  contempla- 
tion of  war  should  be  at  the  risk  of  the  shipper.  In  time  of  war 
this  cannot  be  permitted,  for  it  would  at  once  put  an  end  to  all 
captures  at  sea;  the  risk  would  in  all  cases  be  laid  on  the  consignor 
where  it  suited  the  purpose  of  protection.  On  every  contemplation 
of  a  war  this  contrivance  would  be  practised  in  all  consignments 
from  neutral  ports  to  the  enemy's  country,  to  the  manifest  de- 
frauding of  all  rights  of  capture.  It  is  therefore  considered  to  lie 
an  invalid  contract  in  time  of  war,  or,  to  express  it  more  accurately, 
it  is  a  contract  which,  if  made  in  war,  has  this  effect :  that  the 
captor  has  a  right  to  seize  it  and  convert  the  property  to  his  own 
use,  for  he,  having  all  the  rights  that  belong  to  his  enemy,  is 
authorised  to  have  his  taking  possession  considered  as  equivalent 
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to  an  actual  delivery  to  his  enemy,  and  the  shipper  who -put  it  on        1799 
hoard  during  a  time  of  war  must  he  presumed  to  know  the  rule,        "^"^^  ^' 
and  to  secure  himself  in  his  agreement  with  the  consignee  against  The  Packet 

the  contingency  of  any  loss  to  himself  that  can  arise  from  capture.         

In  other  words,  he  is  a  mere  insurer  against  sea  risk,  and  he  has 
nothing  to  do  with  the  case  of  capture,  the  loss  of  which  falls 
entirely  on  the  consignee.  If  the  consignee  refuses  payment,  and 
throws  it  upon  the  shipper,  the  shipper  must  he  supposed  to  have 
guarded  his  own  interests  against  that  hazard,  or  he  has  acted 
improvidently  and  without  caution. 

The  present  contract  is  not  of  this  sort ;  it  stands  as  a  lawful 
agreement,  heing  made  whilst  there  was  neither  war  nor  prospect 
of  war.  The  goods  are  sent  at  the  risk  of  the  shipper.  If  they 
had  heen  lost,  on  whom  would  the  loss  have  fallen  hut  on  him  ? 
What  surer  test  of  property  can  there  he  than  this  ?  It  is  the  true 
criterion  of  property  that,  if  you  are  the  person  on  whom  the  loss 
wiU  fall,  you  are  to  he  considered  as  the  proprietor.  The  hill  of 
lading  very  much  favours  this  account.  The  master  binds  himself 
to  the  shipper  "  to  deliver  for  you  and  in  your  name,"  by  which  it 
is  to  he  understood  that  the  delivery  had  not  heen  made  to  the  master 
for  the  consignee,  hut  that  he  was  to  make  the  delivery  in  the 
name  of  the  shipper  to  the  consignee,  till  which  time  the  iuference 
is  that  they  were  to  remain  the  property  of  the  shipper.  As  to  the 
payment  of  freight,  that  is  not  material,  as  in  the  end  the  pur- 
chaser must  necessarily  pay  the  carriage.  The  other  consideration — 
Who  hears  the  loss? — much  outweighs  that;  neither  does  the  case 
put  show  the  contrary.  The  case  put  is,  supposing  Spain  and 
England  both  neutral,  and  that  these  goods  had  been  taken  by  the 
French  and  sold  to  great  profit,  to  whose  advantage  would  it  have 
been  ?  The  answer  is,  if  the  goods  were  to  continue  the  property 
of  the  shipper  till  delivery  it  must  have  enured  to  Ms  benefit,  and 
not  that  of  the  consignee.  To  make  the  loss  fall  upon  the  shipper 
in  the  case  of  the  present  shipment  would  be  harsh  in  the  extreme. 
He  ships  his  goods  in  the  ordinary  course  of  traffic  by  an  agree- 
ment mutually  understood  between  the  parties,  and  in  nowise 
injurious  to  the  rights  of  any  third  party ;  an  event  subsequently 
happens  which  he  could  in  no  degree  provide  against.  If  he  is 
to  he  the  sufferer,  he  is   a  sufferer  without  notice  and  without 
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the  means  of  securing  himself;  he  was  not  called  upon  to 
know  that  the  injustice  of  the  other  party  would  produce  a 
war  before  the  delivery  of  his  goods.  The  consignee  may  re- 
fuse payment,  referring  to  the  terms  of  the  contract  which 
was  made  when  it  was  perfectly  lawfiil;  and  under  what  cir- 
cumstances and  on  what  principles  the  shipper  could  ever 
enforce  payment  agaiast  the  consignee  is  not  easy  to  discover. 
The  goods  have  never  been  delivered  in  Spain;  they  were  to  have 
been  at  the  risk  of  the  shipper  till  delivery,  and  this  under  a  per- 
fectly fair  contract.  I  must  consider  the  property  to  reside  still  in 
the  English  merchant ;  it  is  a  case  altogether  different  from  other 
cases  which  have  happened  on  this  s\ib]ec.i  flagrante  hello.  I  am  of 
opinion  that,  on  all  just  considerations  of  ownership,  the  legal 
property  is  in  the  British  merchant,  that  the  loss  must  have  fallen 
on  the  shipper,  and  the  delivery  was  not  to  have  been  made  tOl 
the  last  stage  of  the  business,  tiU  they  had  actually  arrived  in 
Spain,  and  had  been  put  into  the  hands  of  the  consignee ;  and 
therefore  I  shall  decree  restitution  of  the  goods  to  the  shipper. 


[2  C.  Rob. 
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Cargo — Pre-emption — Premium,  of  Insurance — Report  of  Registrar  and  Mer- 
chants. 

A  cargo  of  provisions  was  captured,  and  ordered  to  be  sold  to  the 
Government,  tlie  price  to  be  fixed  by  tlie  Registrar  and  Mercbants. 
Such,  cargo  was  uninsured,  and  the  Eegistrar  and  Merchants  disallowed 
a  claim,  for  a  sum  equal  to  premiums  of  insurance  which  it  was  alleged 
represented  the  risk  taken  by  the  cargo  owner  himself.  Hdi,  on  objec- 
tion to  the  report,  that  the  decision  of  the  Eegistrar  and  Merchants  was 
right. 

This  was  a  case  arising  on  an  objection  to  a  report  of  the 
Eegistrar  and  Merchants  respecting  the  allowance  of  insurance  as 
part  of  the  price  of  a  cargo  of  wheat  going  from  Altona  to  Cadiz, 
but  seized  and  brought  into  this  country,  and  bought  by  govern- 
ment. The  demand  of  the  claimant,  Mr.  Peschie,  of  Copenhagen, 
had  been  disallowed  in  the  report  on  the  ground  that  the  insurance 
had  not  actually  been  made. 

For  the  petition,  Laurence  and  Sicahey. 

Against  the  demand,  the  King's  Advocate  and  the  Advocate  of  the 

Admiralty/. 
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Sir  W.  Scott. — This  is  a  question  on  a  report  of  the  Eegistrar        isoo 

and  merchants  respecting  an  allowance  of  insurance  on  a  cargo  of  "1^ 1_ 

corn  seized  and  brought  into  this  country.  The  cargo  was  decreed  T^'^  Haabet. 
to  be  restored,  and  the  Eegistrar  and  merchants  were  directed  to  SirW.  Sootl, 
make  a  report  on  the  value  due  to  the  claimant.  Such  reports  are 
in  their  nature  partly  legal  and  partly  mercantile.  It  is  a  report 
proceeding  from  persons  qualified  in  both  these  respects  to  form  a 
sound  judgment  on  the  subject  before  them,  one  of  them  being, 
from  his  connection  with  Courts  of  Justice,  supposed  capable  of 
forming  his  own  opinion  and  of  assisting  his  associates  on  all  ques- 
tions of  law,  in  the  first  instance,  subject  to  the  inspection  and 
correction  of  the  Court;  whilst  the  other  part  of  this  domestic 
forum,  as  I  may  call  it,  consists  of  persons  acquainted  with  trade, 
and  exercising  their  judgment  on  matters  relative  to  commerce. 
It  is  from  the  report  of  a  commission  so  constituted  that  the  ques- 
tion is  now  brought  before  the  Court  on  a  subject  partly  legal  and 
partly  mercantile.  Another  report  has  been  brought  before  me 
to-day  from  other  persons,  of  whom  it  is  impossible  for  me  to  speak 
with  too  much  respect,  attending  either  to  the  extent  of  their 
information  or  to  their  known  probity  and  honour ;  but  they  have, 
I  think,  a  little  mistaken  their  function  in  delivering  their  judg- 
ment upon  the  question  proposed  to  them.  They  are  persons  of 
great  experience  in  mercantile  afiairs,  and  from  whom  the  Court, 
upon  subjects  purely  of  that  kind,  would  gladly  receive  any  infor- 
mation which  they  could  conveniently  impart.  If  the  Court  had 
desired  to  know  whether  it  was  the  practice  of  merchants,  in  the 
ordinary  course  of  commerce,  usually  to  charge  and  allow  insurance, 
though  the  insurance  has  never  actually  been  made,  their  answer 
to  such  a  question  would  have  satisfied  its  conscience  upon  a  matter 
of  usage  best  known  to  themselves,  and  requiring  nothing  on  their 
part  but  a  fair  communication  of  their  own  experience  and  practice. 
But  the  question  on  which  an  opinion  has  here  been  obtained  from 
them  is  this,  "  Whether,  if  a  neutral  cargo  is  seized  by  a  bel- 
ligerent during  war,  the  belligerent  is  in  all  cases  bound  in 
compensation  for  this  cargo  (supposing  it  not  liable  to  confiscation) 
to  pay  such  an  insurance,  no  insurance  having  been  paid  by  the 
shipper  F  "  That  is  not  a  question  merely  of  the  law  merchant,  it 
is  a  question  which  may  embrace  other  considerations,  and  those 
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1800         belonging  to  the  general  law  of  nations;  in  truth,  it'  is  the  very 

Aug^tst  30.     q-mestion  in  the   cause  now  submitted  to  my  decision,  and  if  I 

The  Haabet.   regard  this  opinion  so  given  as  an  authority  there  is  an  end  of  any 

SirW.  Scott,   duty  which  I  have  to  perform,  for  here  is  an  actual  decision  upon 

the  whole  law  and  fact  of  the  present  case.      They  will  acquit  me, 

I  am  sure,  of  any  incivility,  when  I  venture  to  say  that  the  labour 

of  giving  such  a  decision  is  not  legally  imposed  upon  tJiem,  and 

therefore  that  this  private  report  so  introduced  does  not  come  with 

any  just  credentials  of  authority. 

The  question  is,  whether  there  is  any  reasonable  ground  for  me 
to  pronounce  that  the  Registrar  and  merchants  have  disallowed  a 
just  demand  in  disallowing  a  charge  of  insurance  which  had  not 
been  made?  It  has  been  argued  that  this  charge  ought  to  have 
been  allowed,  because  it  is  usually  so  allowed  in  the  dealings  of 
merchants  with  each  other.  I  am  not  clear  that  this  is  a  necessary 
consequence,  for  it  is  surely  no  certain  rule  that  in  all  cases  where 
a  cargo  is  iakenjure  lelli  but  for  the  mere  purpose  of  pre-emption, 
that  it  is  to  receive  a  price  calculated  exactly  in  the  same  manner 
and  amounting  precisely  to  the  same  value  as  it  would  have  done 
if  it  had  arrived  at  its  port  of  destination  in  the  ordinary  course  of 
trade. 

The  right  of  taking  possession  of  cargoes  of  this  description, 
Commeatus  or  Provisions,  going  to  the  enemy's  ports,  is  no  peculiar 
claim  of  this  country ;  it  belongs  generally  to  belligerent  nations. 
The  ancient  practice  of  Europe,  or  at  least  of  several  maritime 
States  of  Europe,  was  to  confiscate  them  entirely ;  a  century  has 
not  elapsed  since  this  claim  has  been  asserted  by  some  of  them.  A 
more  mitigated  practice  has  prevailed  in  later  times  of  holding 
such  cargoes  subject  only  to  a  right  of  pre-emption,  that  is,  to  a 
right  of  purchase  upon  a  reasonable  compensation,  to  the  individual 
whose  property  is  thus  diverted.  I  have  never  understood  that  on 
the  side  of  the  belligerent  this  claim  goes  beyond  the  case  of 
cargoes  avowedly  bound  to  the  enemy's  port,  or  suspected  on  just 
grounds  to  have  a  concealed  destination  of  that  kind ;  or  that  on 
the  side  of  the  neutral  the  same  exact  compensation  is  to  be  expected 
which  he  might  have  demanded  from  the  enemy  in  his  own  port. 
The  enemy  may  be  distressed  by  famine,  and  may  be  driven  by 
his  necessities  to  pay  a  famine  price  for  the  commodity  if  it  gets 
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there ;  it  does  not  follow  that  acting  upon  my  rights  of  war  in        isoo 

intercepting  such  supplies  I  am  under  the  obligation  of  paying "^""^ !_ 

that  price  of  distress.  It  is  a  mitigated  exercise  of  war  on  which  "^^^  Haabbt. 
my  purchase  is  made,  and  no  rule  has  established  that  such  a  SirW.  Soott. 
purchase  shall  be  regulated  exactly  upon  the  same  terms  of 
profit  which  would  have  followed  the  adventure  if  no  such 
exercise  of  war  had  intervened ;  it  is  a  reasonable  indemnification 
and  a  fair  profit  on  the  commodity  that  is  due,  reference  being  had 
to  the  original  price  actually  paid  by  the  exporter,  and  the  expenses 
which  he  has  incurred.  As  to  what  is  to  be  deemed  a  reasonable 
indemnification  and  profit,  I  hope  and  trust  that  this  country  will 
never  be  found  backward  in  giving  a  liberal  interpretation  to  these 
terms ;  but  certainly  the  capturing  nation  does  not  always  take 
these  cargoes  on  the  same  terms  on  which  an  enemy  would  be  con- 
tent to  purchase  them ;  much  less  are  cases  of  this  kiad  to  be 
considered  as  cases  of  costs  and  damages,  in  which  all  loss  of  pos- 
sible profit  is  to  be  laid  upon  unjust  captors ;  for  these  are  not 
unjust  captures,  but  authorised  exercises  of  the  rights  of  war. 

Two  or  three  considerations  have  been  urged  which  may,  with 
all  propriety,  be  dismissed  :  one  is,  that  it  was  understood  between 
the  King's  government  and  the  parties  that  this  charge  should  be 
allowed.  Certainly,  if  it  were  made  out  by  any  credible  proof  that 
the  faith  of  government  had  been  in  the  slightest  manner  pledged 
to  such  an  understanding,  there  is  no  principle  which  this  Court 
would  hold  more  sacred  than  that  the  faith  of  government  should 
be  held  inviolate  in  transactions  of  this  kind ;  but  no  sort  of  proof 
is  offered  of  this,  and  the  fact  has  in  no  way  come  to  my  know- 
ledge. It  is  said,  likewise,  that  in  the  cases  of  this  kind  which 
occurred  last  war,  and  which  were  then  settled  by  the  Navy  Board, 
the  charge  of  iusurance  was  allowed ;  but  the  policy  of  insurance 
was  never  called  for.  How  this  practice  came  to  prevail  there, 
whether  under  a  notion  that  the  insurances  had  been  really  made 
whenever  they  were  charged,  whether  under  any  order  of  govern- 
ment or  how  otherwise,  I  am  not  informed.  The  persons  who  had 
to  settle  those  accounts  were  not  mercantile  men,  and  might  be 
led  by  the  charge  to  suppose  that  it  had  actually  been  incurred. 
Under  whatever  circumstances  such  a  practice  grew  up,  if  it  did 
obtain,  it  is  no  binding  rule  upon  the  Registrar  and  merchants 
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1800         here;  it  might  be  simple  mistake,  and  at  best  it  is  no  deciding 
-^"^"'"'  ^"-    authority. 
TheHaatiet.       I  have  already  said  that  the  expected  payment  at  the  port  of 
Sir  W.  Seott.    delivery  is  not  the  necessary  measure  of  compensation  at  the  port 
of  the  belligerent.     It  is  not  so  with  reference  to  any  constituent 
of  price  ;  with  respect  to  insurance,  considered  as  such,  it  would  be 
peculiarly  improper.     It  is  reasonably  to  be  charged  at  the  port  of 
delivery,  although  it  has  never  been  paid,  because  the  merchant 
has  stood  his  own  risk,  and  has  purchased  the  insurance  at  the 
expense  of  his  own  danger.     But  is  that  the  case  where  the  voyage 
has  been  interrupted  almost  in  its  commencement,  where  the  cargo 
has  been  carried  into  a  neighbouring  port  ?    In  the  present  case 
the  voyage  was  from  Altona  to  Cadiz,  from  the  north  to  the  south 
of  Europe,  and  the  cargo  is  seized  upon  its  entrance  into  the 
British  Channel  very  soon  after  quitting  its  port.     Most  of  the 
cargoes  taken  have  a  similar  destination,  and  are  taken  under 
similar  circumstances.      What  pretence  is  there  to  say  that  all 
risks  of  the  voyage  have  been  incurred  ?    The  utmost  that  could 
be  claimed  is  an  insurance  pro  rata  itineris  peracti,  amounting  to  a 
very  small  proportion  of  the  whole,  hardly  deserving  a  particular 
consideration.     As  to  what  is  said,  that  in  the  case  of  capture  of 
ships  you  allow  the  full  freight  of  the  whole  voyage ;  that  allow- 
ance is  made  on  another  account ;  you  take  the  ship  in  that  case 
on  account,  not  of  itself,  but  of  its  cargo ;  you  interrupt  its  occu- 
pation which  was  legal  and  innocent,  and  it  is  therefore  not  unjust 
to  allow  it  the  benefit  of  its  original  contract,  which  you  alone 
have  prevented  from  being  carried  into  execution.     Very  different 
is  the  consideration  of  risk,  respecting  a  cargo,  which  has  never 
been  incurred,  and  of  a  payment  which  is  due  only  on  the  event  of 
that  risk  having  been  actually  incurred — no  contract  subsisting, 
and  the  cargo  being  in  its  own  nature  liable  to  this  species  of 
interception. 

Upon  the  whole,  I  see  no  sufficient  reason  to  pronounce  that  the 
Eegistrar  and  merchants  have  adopted  a  wrong  measure  of  value 
in  disallowing  the  charge  of  insurance ;  they  have  allowed  what, 
upon  their  own  experience,  they  pronounce  to  be  a  reasonable 
indemnification  and  profit,  and  I  do  not  understand  that  the 
sufficiency  of  this  indemnification  and  profit  is  impeached  on  any 
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other  ground  than  that  an  insurance  would  have  been  added  in  the        1800 

ordinary  course  of  a  mercantile  account  if  the  cargo  had  reached  '1^ L 

its  intended  destination.      Being  of   opinion  that  the  ordinary  The  Haabet. 

terms  of  a  mercantile  account,  to  be  settled  on  the  completion  of  SirW.  Scott. 

the  voyage,  do  not  furnish  (all  circumstances  being  duly  weighed) 

the  necessary  or  just  measure  of  value  to  be  applied  ia  transactions 

of  this  kind,  I  do  not  find  myself  enabled  to  sustain  the  objection. 

If,  as  it  has  been  repeatedly  urged,  an  undertaking  to  a  different 

effect  has   subsisted  between  the  King's   government  and    the 

parties,  there  can  be  no  doubt  that  on  their  resort  to  a  superior 

tribiinal,  better  acquainted  with  any  communication  that  may  have 

passed  upon  the  subject,  they  will  have  the  full  benefit  of  any  such 

engagement. 

Eeport  confirmed. 


THE  IMMANUEL.  [2  c.  Eob. 

186.] 
Neutral — Trade  between  Enemy  Port  in  Mother  Country  and  Enemy  Colony — 
Carrying  Ship — Restoration — Forfeiture  of  Freight. 

Neutral  goods  captured  in  direct  transit  from  the  motlier  country  of 
tKe  enemy  to  a  colony  of  the  enemy  are  liable  to  capture  and  condemna- 
tion. The  ship  in  which  such  goods  were  carried  restored,  but  the 
freight  forfeited. 

This  was  the  case  of  an  asserted  Hamburg  ship,  taken  14th  of  1799 
August,  1799,  on  a  voyage  from  Hamburg  to  St.  Domingo,  having  ^"^^'"^^^  7- 
in  her  voyage  touched  at  Bordeaux,  where  she  sold  part  of  the 
goods  brought  from  Hamburg,  and  took  a  quantity  of  iron  stores 
and  other  articles  for  St.  Domingo.  A  question  was  first  raised  as 
to  the  property  of  the  ship  and  cargo ;  and,  2ndly,  supposing  it  to 
be  neutral  property,  whether  a  trade  from  the  mother  country  of 
France  to  St.  Domingo,  a  French  colony,  was  not  an  illegal  trade, 
and  such  as  would  render  the  property  of  neutrals  engaged  in  it 
liable  to  be  considered  as  the  property  of  enemies,  and  subject  to 
confiscation?  It  was  denied  that  St.  Domingo  was  to  be  con- 
sidered in  its  present  state  as  a  French  colony.  After  various 
observations  on  these  points,  further  proof  was  directed  to  be  made 
of  the  property;    and  permission  was  given  to  both  parties  to 
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1799        produce  information  as  to  the  state  and  condition  of  St.  Domingo 

^"'"^^'^  ''■    at  that  time. 


The 
Immanuel. 


1800 
August  15. 


On  the  15th  of  August,  1800,  the  cause  was  heard  on  further 
proof. 

For  the  captors,  King's  Advocate  and  Laurence. 

For  the  claimant,  Arnold  and  Sewell. 

[The  Court  dealt  first  with  the  question  whether  St.  Domingo 
was  to  be  considered  as  a  French  colony,  and  found  that  St. 
Domingo  continues  a  French  colony,  and  proceeded  :] 

Sir  W.  Scott. — Upon  the  mere  question  of  property,  as  it 
respects  all  the  goods  as  well  as  the  ship,  I  see  no  reason  to  enter- 
tain a  legal  doubt.  Considering  them  as  neutral  property,  I  shall 
proceed  to  the  principal  question  in  the  case,  viz.,  whether  neutral 
property  engaged  in  a  direct  traffic  between  the  enemy  and  his 
colonies  is  to  be  considered  by  this  Court  as  liable  to  confiscation  ? 
And  first  with  respect  to  the  goods. 

Upon  the  breaking  out  of  a  war,  it  is  the  right  of  neutrals  to 
carry  on  their  accustomed  trade,  with  an  exception  of  the  particular 
cases  of  a  trade  to  blockaded  places,  or  in  contraband  articles  (in 
both  which  cases  their  property  is  liable  to  be  condemned),  and  of 
their  ships  being  liable  to  visitation  and  search ;  in  which  case, 
however,  they  are  entitled  to  freight  and  expenses.  I  do  not  mean 
to  say  that  in  the  accidents  of  a  war  the  property  of  neutrals  may 
not  be  variously  entangled  and  endangered.  In  the  nature  of 
human  connections,  it  is  hardly  possible  that  inconveniences  of  this 
kind  should  be  altogether  avoided.  Some  neutrals  will  be  unjustly 
engaged  in  covering  the  goods  of  the  enemy,  and  others  will  be  un- 
justly suspected  of  doing  it.  These  inconveniences  are  more  than 
fully  balanced  by  the  enlargement  of  their  commerce  ;  the  trade  of 
the  belligerents  is  usually  interrupted  in  a  great  degree,  and  falls  in 
the  same  degree  into  the  lap  of  neutrals.  But  without  reference 
to  accidents  of  one  kind  or  other,  the  general  rule  is,  that  the 
neutral  has  a  right  to  carry  on,  in  time  of  war,  his  accustomed 
trade  to  the  utmost  extent  of  which  that  accustomed  trade  is 
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capable.     Very  different  is  the  case  of  a  trade  which  the  neiitral         1800 
has  never  possessed,  which  he  holds  by  no  title  of  use  and  habit  in     -^"ff"^*  ^^- 
times  of  peace,  and  which,  in  fact,  can  obtain  in  war  by  no  other         The 

title  than  by  the  success  of  the  one  belligerent  against  the  other,        

and  at  the  expense  of  that  very  belligerent  under  whose  success  he        "  •         ' 
sets  up  his  title  ;  and  such  I  take  to  be  the  colonial  trade,  generally 
speaking. 

What  is  the  colonial  trade,  generally  speaking  ?  It  is  a  trade 
generally  shut  up  to  the  exclusive  use  of  the  mother  country  to 
which  the  colony  belongs,  and  this  to  a  double  use :  that  of 
supplying  a  market  for  the  consumption  of  native  commodities, 
and  the  other  of  furnishing  to  the  mother  country  the  peculiar 
commodities  of  the  colonial  regions  ;  to  these  two  purposes  of  the 
mother  country,  the  general  policy  respecting  colonies  belonging 
to  the  states  of  Europe  has  restricted  them.  With  respect  to  other 
countries,  generally  speaking,  the  colony  has  no  existence ;  it  is 
possible  that  indirectly  and  remotely  such  colonies  may  affect  the 
commerce  of  other  countries.  The  manufactures  of  Germany  may 
find  their  way  into  Jamaica  or  Guadaloupe,  and  the  sugar  of 
Jamaica  or  Guadaloupe  into  the  interior  parts  of  Germany ;  but  as 
to  any  direct  communication  or  advantage  resulting  therefrom, 
Guadaloupe  and  Jamaica  are  no  more  to  Germany  than  if  they 
were  settlements  in  the  mountains  of  the  moon;  to  commercial 
purposes  they  are  not  in  the  same  planet.  If  they  were  annihi- 
lated it  would  make  no  chasm  in  the  commercial  map  of  Hamburg. 
If  Guadaloupe  could  be  sunk  in  the  sea  by  the  effect  of  hostility 
at  the  beginning  of  a  war,  it  would  be  a  mighty  loss  to  France,  as 
Jamaica  would  be  to  England,  if  it  could  be  made  the  subject  of  a 
similar  act  of  violence.  But  such  events  would  find  their  way  into 
the  chronicles  of  other  countries  as  events  of  disinterested  curiosity, 
and  nothing  more. 

Upon  the  interruption  of  a  war,  what  are  the  rights  of  belli- 
gerents and  neutrals  respectively  regarding  such  places  ?  It  is  an 
indubitable  right  of  the  belligerent  to  possess  himself  of  such 
places,  as  of  any  other  possession  of  his  enemy.  This  is  his 
common  right,  but  he  has  the  certain  means  of  carrying 
such  a  right  into  effect  if  he  has  a  decided  superiority  at  sea. 
Such  colonies  are  dependent  for  their  existence,  as  colonies,  on 
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1800         foreign  supplies;  if  they  cannot  be  supplied  and  defended  they 

■^"^"^^ ^^-     must  fall  to  the  belligerent   of  course;    and  if  the  belligerent 

The         chooses  to  apply  his  means  to  such  an  obiect,  what  right  has  a 

thu'd  party,  perfectly  neutral,  to  step  in  and  prevent  the  execu- 

"  ■  °°  ■  tion  ?  No  existing  interest  of  his  is  affected  by  it ;  he  can  have 
no  right  to  apply  to  his  own  use  the  beneficial  consequences  of  the 
mere  act  of  the  belligerent,  and  to  say,  "  True  it  is,  you  have  by 
force  of  arms  forced  such  places  out  of  the  exclusive  possession  of 
the  enemy,  but  I  will  share  the  benefit  of  the  conquest,  and  by 
sharing  its  benefits  prevent  its  progress.  You  have  in  effect,  and 
by  lawful  means,  turned  the  enemy  out  of  the  possession  which  he 
had  exclusively  maintained  against  the  whole  world,  and  with 
whom  we  had  never  presumed  to  interfere ;  but  we  will  interpose 
to  prevent  his  absolute  surrender  by  the  means  of  that  very  open- 
ing which  the  prevalence  of  your  arms  alone  has  affected.  Supplies 
shall  be  sent  and  their  products  shall  be  exported.  You  have 
lawfully  destroyed  his  monopoly,  but  you  shall  not  be  permitted  to 
possess  it  yourself.  "We  insist  to  share  the  fruits  of  your  victories, 
and  your  blood  and  treasure  have  been  expended,  not  for  your  own 
interest,  but  for  the  common  benefit  of  others." 

Upon  these  grounds,  it  cannot  be  contended  to  be  a  right  of 
neutrals  to  intrude  into  a  commerce  which  had  been  uniformly 
shut  against  them,  and  which  is  now  forced  open  merely  by  the 
pressure  of  war ;  for  when  the  enemy,  under  an  entire  inability  to 
supply  his  colonies  and  to  export  their  products,  affects  to  open 
them  to  neutrals,  it  is  not  his  will  but  his  necessity  that  changes 
his  system ;  that  change  is  the  direct  and  unavoidable  consequence 
of  the  compulsion  of  war — it  is  a  measure  not  of  French  councils, 
but  of  British  force. 

Upon  these  and  other  grounds,  which  I  shall  not  at  present 
enumerate,  an  instruction  issued  at  an  early  period  for  the  purpose 
of  preventing  the  communication  of  neutrals  with  the  colonies  of 
the  enemy,  intended,  I  presume,  to  be  carried  into  effect  on  the 
same  footing  on  which  the  prohibition  had  been  legally  enforced  in 
the  war  of  1756,  a  period  when,  Mr.  Justice  Blackstone  observes, 
the  decisions  on  the  law  of  nations  proceeding  from  the  Court  of 
Appeals  were  known  and  revered  by  every  State  in  Europe. 

Upon  further  inquiry  it  turned  out  that  one  favoured  nation, 
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the  Americans,  had  in  times  of  peace  teen  permitted,  by  special        isoo 
convention,  to  exercise  a  certain  very  limited  commerce  with  those       "^"' 
colonies  of  the  French,  and  it  consisted  with  justice  that  that  case         The 

Till  -n  •  -I  ••  •  11  ImMAUTJEL. 

should  be  specially  provided  for ;  but  no  justice  required  that  the        

provision  should  extend  beyond  the  necessities  of  that  case.  What-     "^  ' 

ever  goes  beyond  is  not  given  to  the  demands  of  strict  justice,  but 
is  matter  of  relaxation  and  concession. 

Different  degrees  of  relaxation  have  been  expressed  in  different 
instructions  issued  at  various  times  during  the  existence  of  the 
war.  It  is  admitted  that  no  such  relaxation  has  gone  the  length 
of  authorising  a  direct  commerce  of  neutrals  between  the  mother 
country  of  the  enemy  and  its  colonies,  because  such  a  commerce 
could  not  be  admitted  without  a  total  surrender  of  the  principle  ; 
for  allow  such  a  commerce  to  neutrals,  and  the  mother  country  of  the 
enemy  recovers,  with  some  increase  of  expense,  the  direct  market  of 
the  colonies  and  the- direct  influx  of  their  productions;  it  enjoys  as 
before  the  duties  of  import  and  export,  the  same  facilities  of  sale  and 
supply,  and  the  mass  of  public  inconvenience  is  very  slightly  dimi- 
nished. Even  supposing  that  this  trade  is  carried  on  with  integrity 
(which  it  is  difficult  to  hope  under  all  the  temptations  and  oppor- 
tunities of  fraud  which  a  direct  intercourse  wUl  supply),  there  is 
every  reason  to  believe  that  the  ancient  monopoly  will,  in  effect, 
revive  itself  without  the  aid  of  exclusive  prohibitions.  The  force  of 
long  established  connection,  and  of  ancient  habits  of  trade,  would  in 
a  great  measure  preserve  for  a  time  to  the  mother  country  its 
ancient  exclusive  commerce  with  colonies,  although  the  communi- 
cation might  be  legally  open  to  the  merchants  of  other  countries. 

Much  argument  has  been  employed  on  grounds  of  commercial 
analogy :  this  trade  is  allowed ;  that  trade  is  not  more  injurious  ; 
why  not  that  to  be  considered  as  equally  permitted  ?  The  obvious 
answer  is,  that  the  true  rule  to  this  Court  is  the  text  of  the  instruc- 
tions. What  is  not  found  therein  permitted  is  understood  to  be 
prohibited,  upon  this  plain  principle:  that  the  colony  trade  is 
generally  prohibited,  and  that  whatever  is  not  specially  relaxed 
continues  in  a  state  of  interdiction.  The  utmost  that  could  be 
contended  would  be  that  a  commerce  exactly  ejusdem  generis  et. 
gradus  would  be  entitled  to  the  favour  of  the  permission ;  but  the 
relaxation  is  not  to  be  extended  by  construction,  particularly  where 
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authority  lias  been  gradual  in  its  relaxation.  Where  it  has  dis- 
.  tinguished  and  stopped  short  in  several  stages,  individuals  have  no 
right  to  go  further,  upon  a  private  speculation  of  their  own,  that 
authority  might  as  well  have  gone  further.  It  is  argued  that  the 
neutral  can  import  the  manufactures  of  France  to  his  own  country 
and  from  thence  directly  to  the  French  colony.  Why  not  imme- 
diately from  France,  since  the  same  purpose  is  effected  ?  It  is  to 
be  answered  that  it  is  effected  in  a  manner  more  consistent  with 
the  general  rights  of  neutrals,  and  less  subservient  to  the  special 
convenience  of  the  enemy.  If  a  Hamburg  merchant  imports  the 
manufactures  of  France  into  his  own  country  (which  he  will  rarely 
do  if  he  has  like  manufactures  of  his  own,  but  which  in  all  cases 
he  has  an  uncontrollable  right  to  do),  and  exports  them  afterwards 
to  the  French  colony,  which  he  does  not  in  their  original  French 
character,  but  as  goods  which,  by  importation,  had  become  a  part 
of  the  national  stock  of  his  own  neutral  country,  they  come  to 
that  colony  with  aU  the  iuconvenience  of  aggravated  delay  and 
expense  ;  so  if  he  imports  from  the  colony  to  Hamburg,  and  after- 
wards to  France,  the  commodities  of  the  colony,  they  come  to  the 
mother  country  under  a  proportionable  disadvantage;  in  short,  the 
rule  presses  upon  the  supply  at  both  extremities,  and  therefore,  if 
any  considerations  of  advantage  may  influence  the  judgment  of  a 
belligerent  country  in  the  enforcement  of  the  right  which  upon 
principle  it  possesses,  to  interfere  with  its  enemy's  colonial  trade, 
it  is  in  that  shape  of  this  trade  that  considerations  of  this  nature 
have  their  chief  and  most  effective  operation. 

It  is  an  argument  rather  of  a  more  legal  nature  than  any 
derived  from  these  general  topics  of  commercial  policy  that  varia- 
tions are  made  in  the  commercial  systems  of  every  country  in  wars 
and  on  account  of  wars,  by  means  of  which  neutrals  are  admitted 
and  invited  into  different  kinds  of  trade,  for  which  they  stand 
usually  excluded,  and  if  so,  no  one  belligerent  country  has  a  right 
to  interfere  with  neutrals  for  acting  under  variations  of  a  like  kind 
made  for  similar  reasons  in  the  commercial  policy  of  its  enemy. 
And  certainly  if  this  proposition  could  be  maintained  without  any 
limitation,  that  wherever  any  variation  whatever  is  made  during  a 
war  and  on  account  of  the  state  of  war,  the  party  who  makes  it 
binds  himself  in  all  the  variations  to  which  the  necessities  of  the 
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enemy  can  compel  him,  the  whole  colony  trade  of  the  enemy  is  isoo 
legalised ;  and  the  instructions  which  are  dii'ected  against  any  part  -^«9»^i  ^^- 
are  equally  unjust  and  impertinent ;  for  it  is  not  denied  that  some  The 
such  variations  may  he  found  in  the  commercial  policy  of  this  ^'^*'^^^- 
country  itself,  although  some  that  have  heen  cited  are  not  exactly  SirW.  Scott. 
of  that  nature.  The  opening  of  free  ports  is  not  necessarily  a 
measure  arising  from  the  demands  of  war ;  it  is  frequently  a  peace 
measure  in  the  colonial  system  of  every  country.  There  are  others 
which  more  directly  arise  out  of  the  necessities  of  war  :  the  admis- 
sion of  foreigners  into  the  merchant  service,  as  well  as  into  the 
miKtary  service  of  this  country  ;  the  permission  given  to  vessels  to 
import  commodities  not  the  growth,  produce,  and  manufacture  of 
the  country  to  which  they  belong,  and  other  relaxations  of  the  act 
of  navigation  and  other  regulations  founded  thereon.  These,  it  is 
true,  take  place  in  war,  and  arise  out  of  a  state  of  war ;  hut  then 
they  do  not  arise  out  of  the  predominance  of  the  enemy's  force, 
or  out  of  any  necessity  resulting  therefrom ;  and  that  I  take  to  be 
the  true  foundation  of  the  principle.  It  is  not  every  convenience 
or  even  every  necessity  arising  out  of  a  state  of  war,  but  that 
necessity  which  arises  out  of  the  impossibility  of  otherwise  pro- 
viding against  the  urgency  of  distress  inflicted  by  the  hand  of  a 
superior  enemy,  that  can  be  admitted  to  produce  such  an  efllect. 
Thus,  in  time  of  war  every  country  admits  foreigners  into  its 
general  service — every  country  obtains,  by  the  means  of  neutral 
vessels,  those  products  of  the  enemy's  country  which  it  cannot 
possibly  receive  either  by  means  of  his  navigation  or  its  own. 
These  are  ordinary  measures  to  which  every  country  has  resort  in 
every  war,  whether  prosperous  or  adverse.  They  arise,  it  is  true, 
out  of  a  state  of  war,  but  are  totally  independent  of  its  events,  and 
have  therefore  no  common  origin  with  these  compelled  relaxations 
of  the  colonial  monopoly ;  these  are  acts  of  distress,  signals  of 
defeat  and  depression  ;  they  are  no  better  than  partial  surrenders  to 
the  force  of  the  enemy,  for  the  mere  purpose  of  preventing  a  total 
dispossession.  I  omit  other  observations  which  have  been  urged 
and  have  their  force;  it  is  sufficient  that  the  variations  alluded  to 
stand  upon  grounds  of  a  most  distinguishable  nature. 

Upon  the  whole  view  of  the  case  as  it  concerns  the  goods  shipped 
at  Bordeaux,  I  am  of  opinion  that  they  are  liable  to  confiscation. 
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-^"g'"'  ^^-     this  subject ;  but  till  I  am  better  instructed  by  the  Judgment  of  a 

The  superior  tribunal  I  shall  continue  to  hold  that  I  am  not  authorised, 
iMMAMTrEi,.  g-^j^gy  i^y  general  legal  principles  applying  to  this  commerce  or  by 
Sir  W.  Scott.  |.]^g  letter  of  the  King's  instructions,  to  restore  goods,  although 
neutral  property,  passing  in  direct  voyages  between  the  mother 
country  of  the  enemy  and  its  colonies.  I  see  no  fayourable  dis- 
tinction between  an  outward  voyage  and  a  return  voyage.  I 
consider  the  intent  of  the  instruction  to  apply  equally  to  both 
communications,  though  the  return  voyage  is  the  only  one 
specifically  mentioned. 

The  only  remaining  question  respects  the  ship ;  it  belongs  to 
the  same  proprietors,  and  if  the  goods  could  be  considered  as  pro- 
perly contraband,  would  on  that  account  be  liable  to  confiscation, 
for  in  the  case  of  clear  contraband  this  is  the  clear  rule.  I  incline 
to  apply  a  more  favourable  one  in  the  present  case.  It  is  a  case  in 
which  a  neutral  might  more  easily  misapprehend  the  extent  of  his 
own  rights ;  it  is  a  case  of  less  simplicity,  and  in  which  he  acted 
without  the  notice  of  former  decisions  upon  the  subject.  The  ship 
came  from  Hamburg  in  the  commencement  of  the  voyage ;  she  was 
not  picked  up  for  this  particular  occasion,  but  was  intended  to  be 
employed  in  her  owner's  general  commerce.  Attending  to  these 
considerations,  I  shaE.  go  no  further  than  to  pronoimce  for  a 
forfeiture  of  freight  and  expenses,  with  a  restitution  of  the  vessel. 

Cargo,  taken  in  at  Bordeaux,  condemned ;  ship  restored,  without 
freight  (a). 

(a)  On  tlie  same  day,  in  the  case  voyage  from  one  enemy  colony  to  tlie 

of  tlie  Rose,  wliicli  was  a  case  of  an  colony  of  another  enemy  allied  in  the 

American  ship  going  from  Amsterdam  war.     I  am  of  opinion  that  this  does 

to    GuadaloTipe,    with    an    assorted  not  form  a  solid  distinction.     On  the 

cargo,  claimed  on  behalf  of  American  principles  which  I  have  laid  down,  I 

merchants.  think  it  would  be  impossible  to  main- 
tain the  rule  of  law  without  applying 

The  Court:  With  respect  to  this  case  it  also  in  this  extent, 
it  diif ers  only  from  the  last,  in  this 

circumstance :  that  it  is  the  case  of  a  Sentence  the  same. 


THE  CHRISTOPHER. 


225 


THE  CHRISTOPHEE.  [2C.Eob. 

210.] 
Condemnation — Enemy  Prize  Court — Captured  Ship  in  Port  of  Ally. 

A  sentence  of  an  enemy  Prize  Court  in  relation  to  a  captured  ship 
then  lying  in  the  port  of  an  ally  is  valid. 

This  was  a  case  of  a  British  prize  ship  taken  by  the  French  and        1799 

Konember  18. 


carried  into  the  Spanish  port  of  St.  Sebastian,  from  whence  the 
ship's  papers  were  transmitted  to  France,  and  a  sentence  of  con- 
demnation passed  at  Bayonne,  May  9th,  the  ship  still  lying  in  the 
Spanish  port.  The  ship  was  then  sold  to  the  present  claimant,  a 
merchant  of  Altona,  and  was  sailing  at  the  time  of  capture  (July, 
1799)  in  ballast  from  St.  Sebastian  to  Altona. 

SiK  W.  Scott. — This  is  a  case  materially  differing  from  those  in 
which  condemnation  has  passed  on  ships  carried  into  a  neutral 
country.  Those  proceedings  have  been  held  illegal,  principally 
because  it  was  not  to  be  presumed  that  a  neutral  government  would 
so  far  depart  from  the  duties  of  neutrality  as  to  permit  the  exercise 
of  that  last  and  crowning  act  of  hostility,  if  I  may  so  express 
myself :  the  condemnation  of  the  property  of  one  belligerent  to  the 
other,  thereby  confirming  and  securing  him  in  the  acquisition  of 
his  enemy's  property  by  hostile  means.  But  this  will  not  hold 
good  with  respect  to  condemnations  passed  on  ships  brought  into 
the  ports  of  an  ally  in  the  war.  In  such  cases  there  is  nothing  to 
prevent  the  government  from  proceeding  to  that  last  act  of  hostility ; 
there  is  a  common  interest  between  them  on  the  subject,  and  both 
governments  may  be  presumed  to  authorize  any  measures  con- 
ducing to  give  effect  to  their  arms,  and  to  consider  each  other's 
ports  as  mutually  subservient.  I  am,  therefore,  inclined  to  hold 
such  a  condemnation  sufficient  in  regard  to  property  taken  in  the 
course  of  the  operations  of  a  common  war. 

As  the  facts  of  purchase  appear  to  be  sufficiently  proved  on  the 
further  proof  that  has  been  exhibited,  I  shall  decree  restitution  of 
this  ship  for  the  claimants. 

Ship  restored. 
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239.] 

BesUtution — British  Ship — Wrongful  Sale  to  Neutral — Repairs — Amelioration. 

Ship  purcliased  by  a  neutral  under  illegal  condemnation  in  Norway 
restored  to  original  owner :  allowance  made  under  special  circumstances 
for  sum  expended  by  purchaser  on  repairs. 

1799  This  was  a  case  of  a  sMp  that  had  been  a  British  prize,  sold 

November ^i;  ijnder  a  sentence  of  condemnation  in  Norway  to  a  Swedish  mer- 

aSirmea  ■' 

Aug.  10, 1803.  chant,  and  was  seized  on  coming  to  the  Isle  of  Guernsey  on  the 
part  of  the  former  owner.  An  appearance  being  given  for  the 
neutral  purchaser,  it  was  submitted,  on  his  part,  that  if  the  vessel 
was  to  be  restored  to  the  former  owner  under  the  authority  of  the 
Flad  Oyen  [a],  it  was  still  but  reasonable  that  some  compensation 
should  be  made  for  considerable  repairs  which  the  ship  had  under- 
*  gone,  in  the  possession  of  the  Swedish  purchaser,  to  the  amount 
of  205/. 

Sir  W.  Scott. — It  is  a  general  rule,  undoubtedly,  that  whoever 
purchases  under  an  illegal  title  does  it  at  his  own  peril,  and  must 
take  the  consequence  (both  in  his  purchase  and  in  his  own  subse- 
quent expenditure  upon  it)  of  his  inattention  to  his  own  security ; 
but  I  think  this  was  not  a  title  so  notoriously  bad,  at  the  time 
when  this  purchase  was  made,  as  to  bring  it  fairly  under  the  appli- 
cation of  the  general  rule  to  its  utmost  extent. 

The  Court  has  had  occasion  to  inquire  into  the  vaKdity  of  such 
purchases,  and  has,  upon  a  regular  discussion,  pronounced  them 
invalid ;  and  if,  henceforth,  neutrals  shall  continue  to  purchase 
under  such  flimsy  titles,  they  must  take  the  consequences  of  their 
own  imprudence.  But  it  may  be  too  much  to  apply  this  maxim 
without  any  alleviation  to  a  person  who  has  heretofore  bought 
under  a  practice,  which,  though  illegal,  was  too  prevalent  in  some 
ports  of  the  north  of  Europe.  It  appears  that  a  sum  of  money 
has  been  expended  on  the  repairs  of  this  vessel  by  which  the 
claimant  will  be  benefited,  though  not  to  the  amount  of  the  sum 
laid  out.    Something  must  be  allowed  for  wear  and  tear ;  and 

(a)  Ante,  p.  78. 
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besides,  the  party  who  has  expended  this  sum  has  had  the  use  of        1799 
the  vessel  in  the  meantime.     I  shall  therefore  not  allow  the  whole      "^^"^  ^^ 
sum,  but  I  shall  take  a  moiety :  and  I  shall  allow  that  in  eon-     The  Pbe- 
sideration  of  the  benefit  which  the  original  owners  are  likely  to 
receive  from  the  amelioration. 

Sum  claimed,  205/. 
Decreed,  102/.  10s. 

Ship  restored  to  the  former  owner  on  salvage. 


THE  CAPE  OF  GOOD  HOPE  t^  ^^:,f;f'- 

AND  ITS  DEPENDENCIES. 

Prize — Transports — Right  to  Share — Military  Character. 

Transports  are  not  primarily  entitled  to  share  in  a  prize  taken  by  a 
squadron  to  ■wMoh  they  are  attached.  But  they  may  acquire  an  interest 
in  a  prize  if  they  have  been  given  a  military  character,  and  become 
associated  with  a  fighting  squadron  with  an  animus  capiendi. 

This  was  a  case  of  an  allegation  given  on  the  part  of  the        1799 
Admiralty,  claiming  an  interest  in  the  capture  of  the  Cape  of  Good  ■^affirmed" ' 
Sope,  in  virtue   of  several  non-commissioned  East  India  ships,  ^"v  ^^'  ^^°^- 
asserted  to  have  assisted  in  that  enterprise. 

Sir  W.  Scott. — This  question  arises  on  the  claim  of  certain 
East  India  ships,  or  rather  of  the  Admiralty  on  their  behalf,  to 
share  in  the  capture  made  at  the  Cape  of  Good  Hope.  It  appears 
by  reference  to  the  gazettes,  and  in  the  allegation,  and  in  all  the 
evidence,  as  far  as  it  is  necessary  for  me  to  state  it,  that  these 
ships  were  employed  to  carry  a  number  of  troops  to  the  Cape  of 
Good  Hope.  The  greatest  part  of  the  naval  operations  necessary 
for  the  reduction  of  that  colony  had  been  performed  before  the 
arrival  of  these  ships ;  and  there  appears  to  have  been  only  one 
particular  piece  of  military  service  performed  on  the  part  of  the 
navy  after  their  arrival,  and  on  which  only  one  of  these -ships  was 
employed :  that  vessel  will  undoubtedly  be  allowed  to  share.  As 
to  the  rest,  although  it  must  be  admitted  on  all  sides  that  the  East 
India  Company  have  performed  services  in  respect  to  this  expedi- 
tion which  may  entitle  them  to  the  thanks  of  their  country,  yet 

(j2 
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1799  the  question  of  legal  merit,  whether  they  will  be  entitled  to  share 
December  10.  £^  jj^q  proceeds  of  this  prize,  will  depend  on  very  different  con- 
The  Cape  of   siderations. 

Good  Hope.        ^^  .^  ^^^  stated  in  what  way  the  agreement  was  made  with  these 

SirW.  Soott.   gjjjpg^  whether  it  was  to  act  in  a  military  capacity  or  not;    if  it 

was  to  act  in  a  military  character,  that  might  nearly  decide  the 

question.     But  nothing  is  said  on  this  subject  in  the  plea,  and 

therefore  I  must  infer  that  no  such  ground  of  pretension  could  be 

sustained.     AH  that  is  said  is  "that  they  carried  out  General 

Clarke  and  his  troops."     It  is  perfectly  clear  that,  at  the  time  of 

leaving  the  coasts  of  Brazil,  it  was  perfectly  unknown  to  these 

ships  for  what  attack  these  troops  were  conveying ;  whether,  by 

virtue  of  their  contract,  they  were  to  stay  at  any  place,  or  come 

away  after  the  troops  were  landed  at  such  place,  is  wrapped  in 

complete  silence ;  and  therefore,  for  want  of  any  more  particular 

description,  I  can  look  only  to  their  general  character,  which  is  that 

of  merchant  vessels  commissioned  against  the  French,  but  having 

no  commission  against  that  enemy  who  was  the  particular  object 

of  this  expedition.     Whatever  their  force  may  have  been,  I  do  not 

see  that  they  can  be  considered  in  their  original  character  as  more 

than  transport  vessels,  liable  to  be  called  upon  occasionally  to  act 

with  alacrity  and  vigour  (for  British  vessels  of  any  character  are 

liable  to  be  so  called  upon  on  extraordinary  occasions  of  public 

necessity),  but  not  deriving  from  that  circumstance,  as  far  as  this 

expedition  was  concerned,  any  title  to  invest  them  with  a  military 

character,  for  the  mere  conveyance  of  troops  would  have  no  such 

effect.   At  the  same  time,  it  is  true  that  a  military  character  might 

be  afterwards  impressed  upon  them  by  the  nature  and  course  of 

their  subsequent  employment.     If  they  have  been  associated  to  act 

in  conjunction  with  the  King's  fleet,  and  did  so  act,  they  may 

acquire  an  interest  which,  on  proper  application,  will  be  sure  to 

meet  with  due  attention.     The  question  for  me  to  consider,  then, 

will  be  whether  they  have  acquii-ed  that  military  character  or  not. 

Their  pretensions  have  been  put  on  several  grounds.     It  is  first 

said  that  they  were  associated  with  the  fleet ;  mere  association  will 

not  do.    The  plea  must  go  further  and  show  in  what  capacity  they 

were   associated,   and  that  capacity  must  be   directly  military. 

Transports  are  associated  with  fleets  and  ai'mies  for  various  purposes 
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connected  with  or  subservient  to  the  military  uses  of  those  fleets        1799 

and  ai-mies.      But  if  they  are  transports  merely,  and  as  such  are   ^<"'''^^"'  ^°- 

employed  simply  in  the  transportation  of  stores  or  men,  they  do   The  Cape  op 
,     .        ,           ,    .                                  .,       ,                 .                                 1.    CrO°o  Hope. 
not  nse  above  then  proper  mercantile  character  m  consequence  of        

such  an  employment.     The  employment  must  be  that  of  an  imme-  ^"^^*  ^°°**' 
diate  application  to  the  purposes  of  direct  military  operations  in 
which  they  are  to  take  a  part. 

It  is  next  placed  on  the  ground  of  intimidation,  and  it  is  said  that 
when  the  enemy  is  proved  to  have  been  iutimidated,  where  it  is  not 
matter  of  inference  but  of  actual  proof,  the  assistance  arising  from 
intimidation  is  not  to  be  considered  as  constructive  merely,  but  an 
actual  and  effective  co-operation.  But  I  take  that  not  to  be  quite 
correct,  for  a  hundred  instances  might  be  mentioned  in  which  actual 
intimidation  might  be  produced  without  any  co-operation  having 
been  given.  Suppose  the  case  of  a  small  frigate  going  to  attack  an 
enemy's  vessel,  and  four  or  five  large  merchant  ships,  unconscious 
of  the  transaction,  should  appear  in  sight.  They  might  be  objects 
of  ten-or  to  the  enemy,  but  no  one  would  say  that  such  a  terror 
would  entitle  them  to  share ;  though  the  fact  of  terror  was  ever  so 
strongly  proved,  there  would  not  be  that  co-operation,  nor  that 
active  assistance,  which  the  law  requires  to  entitle  non-commissioned 
vessels  to  be  considered  as  joint  captors.  What  is  the  intimidation 
alleged  ?  "  That  the  Dutch  forces  were  about  to  make  an  attack 
on  the  British  army,  but  on  the  appearance  of  these  fourteen  ships 
desisted."  This  was  an  intimidation,  of  which  the  ships  were 
totally  unconscious,  and  which  would  have  been  just  as  effectually 
produced  by  a  fleet  of  mere  transports ;  and  I  see  no  principle  on 
which  I  could  pronounce  these  ships  entitled  on  which  I  should 
not  be  also  obliged  to  pronounce  any  fleet  of  merchantmen  entitled 
in  a  similar  situation,  for  any  number  of  large  ships,  known  to  be 
British  and  not  known  to  be  merchantmen,  would  have  produced 
the  same  effect.  The  intimidation  was  entirely  passive ;  there  was 
no  animus  nor  design  on  their  part,  nor  even  knowledge  of  the 
fact,  for  it  was  not  till  the  next  day,  when  their  commodore  re- 
turned from  Lord  Keith,  that  they  knew  anything  of  the  matter, 
or  ever  thought  of  the  teiTor  that  they  had  assisted  in  exciting.  I 
take  it  to  be  incontrovertibly  true,  that  no  case  can  be  alleged  in 
which  a  terror  so  excited  has  been  held  to  enure  to  the  benefit 
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1799         of  a  non- commissioned  vessel.     Another  ground  on  whioli  it  is 
ecem  er  10.   ^^^^  ^^^  which  it  may  he  proper  for  me  to  advert  to,   is  the 


The  Cape  OP   ground  of  analogy.     That  it  is  a  case  of  assistance,  analogous 

'    to    that   of    joint    chasing,    on   which    it    is    said    to   be   suffi- 

"     ■   ''°  *    cient  if  the  non-commissioned  ship  puts  itself  in  motion ;   and 
the  cases  of  the  Twee  Gesuster  (a)  in  the  last  war,  and  the  Le 


(o)  This  was  a  case  of  a  Dutch  ship 
taken  31st  Decemher,  1780. 

The  circumstances  of  the  case  were 
that  on  the  morning  of  the  31st  the 
prize  in  question  of  300  tons  and 
16  men  was  discovered  by  two  armed 
cruisers,  the  Providence  and  Spitfire, 
each  manned  with  16  men  (the  Provi- 
dence being  commissioned,  and  the 
Spitfire  not  commissioned,  against 
the  Dutch),  when  they  immediately 
chased;  the  Providence  first  reached 
the  prize ;  the  Spitfire  being  then 
distant  about  one  English  mile  soon 
afterwards  came  up,  and  immediately 
afterwards  the  prize  was  seized  by 
the  Providence  and  the  Spitfire,  her 
prisoners  and  papers  secured,  some 
in  the  Providence,  and  some  in  the 
Spitfire,  and  the  master  of  the  Spit- 
fire was  put  on  board  the  prize  with 
several  men,  and  the  Providence  left 
the  prize  with  the  Spitfire  to  convey 
her  to  Dartmouth. 

These  facts  were  acknowledged, 
and  the  Spitfire  was  allowed  to  have 
been  a  joint  chaser  by  the  Providence. 

The  sentence  of  the  Judge  of 
the  High  Court  of  Admiralty,  2  let 
June,  1783,  pronounced  the  Provi- 
dence to  be  the  captor,  but  that  the 
Spitfire  was  aiding  and  abetting,  and 
decreed  the  Spitfire  to  take  half  the 
share  she  would  have  been  entitled 
to  had  she  had  a  commission  against 
the  Dutch. 

This  part  of  the  sentence  being 
appealed  from  on  the  part  of  the 
Providence,  the  Proctor  of  the  Admi- 
ralty   intervened,    15th    February, 


1785,  and  prayed  that  such  part  of 
the  prize  as  the  Spitfire  would  have 
been  entitled  to,  if  commissioned, 
might  be  condemned  as  a  droit  of 
Admiralty. 

On  the  8th  of  March,  1785,  the 
Lords  of  Appeal  pronounced  for  the 
interest  of  the  King,  in  his  office  of 
Admiral,  and  that  such  proportion 
of  the  prize  as  would  have  belonged 
to  the  Spitfire,  if  commissioned,  was 
liable  to  confiscation  as  a  droit  and 
perquisite  of  Admiralty,  and  con- 
demned the  prize  ' '  as  taken  hy  the 
private  ship  of  war  the  Providence, 
and  the  non-commissioned  ship  the 
Spitfire,"  and  directed  the  same  to 
be  shared  in  proportion  accordingly. 
Present :  Lord  Camden,  Lord 
Grantly,  Sir  Joseph  Torke,  Sir 
Lloyd  Eenyon  (Master  of  the  EoUs). 
A  circumstance  not  unworthy  of 
notice  in  this  case,  though  not  affect- 
ing the  judgment,  was  that  it  was 
stated  on  the  part  of  the  Spitfire, 
"  that  on  the  commencement  of  hos- 
tilities against  the  Dutch,  the  owners 
of  the  Spitfire  fitted  her  out  as  a 
private  ship  of  war,  sent  her  on  a 
cruise  against  his  Majesty's  enemies, 
and  applied  for  letters  of  marque; 
that  the  Commissioners  of  the  Ad- 
miralty granted  a  warrant  to  the 
judge  of  the  Admiralty  to  issue 
letters  of  marque  and  general 
reprisal  against  the  Dutch,  to  Tes- 
sier,  the  master  of  the  Spitfire,  on 
the  29th  of  December,  1780 ;  but  by 
reason  of  the  then  great  flood  of 
business  in  the  Admiralty  Court,  the 
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Franc  (a),  have  been  relied  upon.    I  see  no  ground  on  wHoh  the 
analogy  can  be  supported ;  the  cases  cited  were  of  a  very  different 


letters  of  marque  could  not  be  ob- 
tained under  seal,  till  the  1st  day  of 
January,  1781,  and  tliat  this  capture 
■was  made  on  the  31st  December." 

This  was  stated  among  other  points 
in  the  prcesertim  of  appeal,  but  the 
claim  of  the  non-commissioned  captor 
was  not  allowed.  From  which  it 
appears  that  the  endeavours  of  the 
party  to  obtain  his  commission,  aided 
even  by  the  warrant  of  the  Lords  of 
the  Admiralty  for  its  passing,  wiU. 
not  be  sufficient  to  vest  any  interest 
on  intermediate  captures  till  the 
commission  is  actually  issued. 

(a)  The  Le  Franc. 

This  was  a  French  East  India  ship 
taken  by  several  vessels  composing 
part  of  a  British  East  India  fleet, 
24th  June,  1793. 

Of  the  ships  in  question,  the  Olat- 
ton,  Captain  Drummond,  had  not 
taken  out  a  letter  of  marque;  the 
others  were  commissioned  as  private 
ships  of  war. 

On  the  part  of  the  Olatton  an 
appearance  was  given,  praying  a  de- 
cision on  the  interests  on  the  question 
of  law.  The  facts  being  admitted  on 
all  sides  "  that  she  was  not  a  com- 
missioned ship,  and  that  she  was 
materially  instrumental  to  the  cap- 
ture," the  Proctor  of  the  Admiralty 
appeared  for  the  King  in  his  office  of 
Admiralty,  praying  that  such  pro- 
portion of  the  prize  in  question  as 
would  have  been  condemned  to  the 
Olatton,  if  she  had  been  a  commis- 
sioned ship,  might  be  pronounced 
liable  to  confiscation  to  the  King  in 
his  office  of  Admiralty  as  a  droit  and 
perquisite  of  Admiralty. 

The  sentence  of  the  High  Court  of 
Admiralty  condemned  the  prize  as 
taken  by  six  private  ships  of  war, 


1799 
December  10. 

The  Cape  of 
Good  Hope. 


and  the  Glatton,  but  condemned  the 

Olatton'a  share  as  a  droit  and  per-  gir  W.  Scott, 

quisite  of  Admiralty. 

The  facts  as  to  the  situation  and 

merits  of  the  Olatton  are  thus  repre- 
sented in  the  words  of  the  certificate 

of  the  commanders  of  the  six  private 

ships  of  war  presented  to  the  Lords 

of   the  Admiralty  annexed   to   the 

memorial  on  the  part  of  the  Olatton, 

praying  to  be  rewarded : — 

"We,  the  subscribed  commanders 

of  the  six  duly  commissioned  private 

ships,  of  war,  which  with  the  non- 
commissioned ship  Olatton,  Charles 

Drummond,    commander,    captured 

the  French  prize  Le  Franc,  do  hereby 

certify,  that  at  daylight  on  the  24th 

of  June,  1793,  the  Olatton  was  from. 

10  to  15  miles  to  windward  of  our 

ships,  and  at  the  same  time  the  prize 

was    upon    the     Olatton'a    weather 

quarter,   distant  about   three  miles 

steering  to  the  northward;  Captain 

Drummond  thereupon  (supposing  her 

to  be  an  enemy)  kept  the  wind  until 

he  found  the  Olatton  could  weather 
her,  and  then  wore  and  chased  the 
prize  until  she  was  brought  to  by  the 
Geres,  and  some  of  the  other  ships. 
And  we  do  further  certify,  that  had 
the  Olatton  not  been  to  windward,  it 
would  have  been  impossible  for  the 
other  ships  to  have  come  up  with 
the  prize,  as  when  she  had  dis- 
covered the  ships  to  leeward,  she 
might  have  kept  to  windward  and 
got  ofl  had  she  not  been  prevented 
by  the  Olatton.  Witness  our  hands 
the  25th  day  of  March,  1795." 

In  the  same  case  a  claim  was  given 
for  the  Barwel,  and  several  other 
ships  of  this  fleet,  stating,  "that  they 
sailed  as  an  associated  and  confederated 
fleet  for  mutual  defence  by  particular 
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1799         nature ;  in  toth  of  them  the  non-commissioned  ships  chased  animo 

ecem  er   0.   capiendi,  and  contributed  materially,  in  the  case  of  the  Le  Franc, 

The  Cape  of   directly  and  immediately,  to  the  act  of  capture.     In  the  present 

'    case  these  ships  approached,  it  is  true,  the  coast  of  the  Cape  of 

Grood  Hope,  but  with  no  animus  capiendi,  with  no  hostile  purpose 
entertained  by  themselves ;   for  they  were  totally  ignorant  of  the 
objects  of  the  expedition.     It  is,  moreover,  obvious  to  remark,  that 
all  cases  of  joint  chasing  at  sea  differ  so  materially  from  the  cases 
of  conjunct  operations  at  land,  that  they  are  with  great  danger  of 
inaccuracy  applied  to  illustrate  each  other.     In  joint  chasing  at 
sea  there  is  the  overt  act  of  pursuing,  by  which  the  design  and 
actual  purpose  of  the  party  may  be  ascertained,  and  much  intimi- 
dation may  be  produced ;  but  in  cases  of  conjunct  operations  at 
land,  it  is  not  the  mere  intrusion  even  of  a  commissioned  ship  that 
would  entitle  parties  to  share.     The  words  of  the  Act  of  Parlia- 
ment direct,  "That  in  all  conjoint  expeditions  of  the  navy  and  army 
against  any  fortress  upon  the  land  directed  by  instructions  from 
his  Majesty,  the  flag  and  general  oflScers,  and  commanders,  and 
other  officers,  seamen,  marines  and  soldiers,  shall  have  such  pro- 
portionable interest  and  property  as  his  Majesty  under  his  sign 
manual  shall  think  fit  to  order  and  direct."     The  interest  of  the 
prize  is  given  to  the  fleet  and  army,  and  it  would  not  be  the  mere 
voluntary  interposition  of  a  privateer  that  would  entitle  her  to 
share.     It  would  be  a  very  inconvenient  doctrine  that  private  ships 
of  war,  by  watching  an  opportunity  and  intruding  themselves  into 
an  expedition,  which  the  public  authority  had  in  no  degree  com- 
mitted to  them,  should  be  at  liberty  to  say,  "  we  will  co-operate ; " 
and  that  they  should  be  permitted  to  derive  an  interest  from  such 
a  spontaneous  act  to  the  disadvantage  of  those  to  whom  the  service 
was  originally  entrusted.     Expeditions  of  this  kind,  designed  by 

direotion  of  the  Bast  India  Company ;  chase ;  that  after  chasing  three  hours 

that  they  were  all  together  on  the  she  came  completely  in  sight  of  the 

evening   of    the    23rd  June,  1793;  said  ships  that  had  separated,  and 

that  dui-ing  the  night  some  of  the  when  she  came  up  with  them,  &c., 

ships  had  separated ;    that    on  the  she  found  they  had  taken  the  prize 

morning  of  the  24th,  about  six  o'clock,  in  question." 
the  Barwel  perceived  one  of  the  said 

ships  to  the  eastward ;  that  the  com-         The  claim  on  the  part  of  these  ships 

modore  made  signal  to  the  Barwel  to  was  rejected. 
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the  immediate  authority  of  the  state,  belong  exclusively  to  its  own         1799 
instruments  whom  it  has  selected  for  the  purpose ;  and  it  might  he   ^«''«'"*"'  i"- 


SirW.  Scott. 


attended  with  very  grave  obstruction  to  the  public  service  of  the   The  Cape  op 
,        .  „  ,      Good  Hope. 

country  if  private  individuals  could  intrude  themselves  into  such 

undertakings  uninvited  and  under  colour  of  their  letter  of  marque. 

I  think,  therefore,  that  the  cases  of  chasing  at  sea  and  of  conjunct 

operations  at  land  stand  on  different  principles,  and  that  there  is 

little  analogy  which  can  make  them  clearly  applicable  to  each 

other.     It  is  next  said  that  they  were  directed  to  hoist  pennants  ; 

and  that  it  was  the  opinion  of  a  very  high  military  (a)  officer  in  a 

former  case  that  the  permission  to  wear  the  pennant  did  give  the 

character  of  a  King's  ship  ;  but  the  decision,  in  the  very  case  in 

which  that  opinion  was  offered  (in  the  capture  of  Negapatam),  held 

that  a  ship,  which  in  that  case  had  worn  a  pennant,  was  not  to  be 

considered  in  a  military  character,  but  as  a  transport ;  the  mere 

circumstance,  therefore,  that  these  ships,  which  were  large  ships, 

and  had  before  carried  pennants,  and  had  taken  them  down  only 

out  of  respect  to  the  King's  ships,  and  were  desired  to  hoist  them 

again,  I  cannot  hold  to  be  a  sufficient  proof  that  they  were  by  that 

act  taken  and  adopted  into  the  military  character.     I  can  attribute 

no  such  effect  to  a  mere  act  of  civility  and  condescension. 

In  the  next  place,  it  is  argued  that  these  ships  were  actually 
employed  in  military  service,  although  there  is  no  such  averment 
in  the  plea.  It  comes  out  in  evidence  only  (by  which  I  must 
observe  the  other  party  is  deprived  of  the  opportunity  of  counter- 
pleading) that  their  boats  were  employed  in  carryiag  provisions 
and  military  stores  on  shore ;  that  was  a  service  certainly,  but  not 
a  service  beyond  the  common  extent  of  transport  duty.  They 
landed  them,  probably  at  the  same  time  with  the  troops  for  whose 
use  they  were  intended  ;  and  if  not  at  the  same  time,  still  it  is  no 
more  than  what  they  were  bound  to  do  with  the  stores  and  provi- 
sions they  carried. 

It  is  likewise  said  that  they  received  military  orders,  and  if  that 

(a)  The  Advocate  of  the  Admiralty  opinion,  "that  the  permission  of  the 

had  said,  during  the  cause,  that  in  admiral  of  the  fleet  to  merchant  ves- 

the  case  of  Negapatam,  he  had  waited  sels  to  wear  pennants  was  considered 

on  Lord  Hood,  and  had  received  his  as  an  act  adopting  them  into  the 

lordship's  authority  to  state  it,  as  his  King's  service  for  that  occasion." 
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1799  fact  was  sufficiently  proved  it  might  be  material ;  but  it  is  observ- 
Deeember  10.  ^^q  that  uot  a  single  Order  is  pleaded  in  the  allegation  except  in 
The  Cape  of  respect  to  the  Bombay  Castle.     That  vessel,  it  appears,  was  sent 

under  military  orders  to  create  a  diversion  ;  and  I  think  I  do  not 

"^  •  '^°  ■  give  too  much  to  that  ship  when  I  say  that  this  circumstance  was 
sufficient  to  clothe  her  with  a  military  character,  being  engaged  in 
a  military  employment  and  exposed  to  danger :  but  it  is  argued 
that  because  orders  were  given  to  man  this  ship  by  detachments 
from  the  rest,  that  it  will  make  the  whole  fleet  entitled  to  be  con- 
sidered as  acting  likewise  in  a  military  capacity.  Taking  it  upon 
the  argument  that  this  was  done  by  orders  directly  from  Lord 
Keitb,  I  cannot  think  it  would  have  that  effect ;  for,  in  the  first 
place,  can  it  be  denied  that  a  commander-in-chief  might  exercise  a 
power  of  impressing  a  number  of  their  crews  without  giving  to 
those  ships  anything  of  a  military  character  ?  It  is  within  the 
power  of  commanders  on  maritime  expeditions  to  press  persons  of 
that  description  to  assist  in  any  particular  service  in  such  a  case  of 
public  emergency.  But  no  such  orders  are  pleaded,  nor  by  any 
means  proved  to  have  been  given.  The  communication  was  carried 
on  between  Lord  Keith  and  one  particular  person.  Captain  Eees, 
in  the  same  manner  as  it  woidd  have  been  done  if  they  had  been 
mere  transport  vessels ;  and  the  only  order  mentioned  was  that  the 
crew  of  the  Bombay  Castle  should  be  increased. 

The  next  military  orders  that  are  relied  on  are  those  for  a  draft 
of  twenty  men  from  each  ship,  for  the  purpose  of  drawing  the 
artillery,  &c.,  and  I  think  the  same  observation  would  apply  to 
these  also ;  for  I  have  no  hesitation  in  sajdng  that  in  a  remote 
expedition  like  this  the  commanders  of  his  Majesty's  forces  have 
a  right  to  call  into  their  service  for  such  purpose  the  assistance  of 
British  mariners,  and  I  hope  and  trust  the  time  will  never  come 
when  British  mariners  will  think  they  are  called  beyond  the  line 
of  their  duty  when  they  receive  an  order  to  that  effect.  The  fact 
is  that  it  was  done  rather  by  invitation,  as  a  better  mode  of  doing 
it,  and  the  words  of  Captain  Eees'  deposition  describe  it  as  an 
address  for  volunteers  rather  than  as  an  exercise  of  authority  and 
command.  These  are  the  whole  military  services  with  the  excep- 
tion of  those  indefinite  services  on  which  much  argument  has  been 
bestowed ;  I  mean  those  referred  to  in  Lord  Keith's  letter,  in 
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which  Lord  Keith  acknowledges  that  these  transports  had  contri-  1799 
buted  to  the  surrender.  In  the  first  place,  a  letter  of  that  kind,  — "^ULl — L 
written  in  the  moment  of  victory,  should  not  be  too  strictly  inter-  '^^qj^hope^ 
preted  as  conveying  any  opinion  of  the  writer  on  the  minute  parts 
of  the  transaction.  Taking  it,  however,  to  be  as  argued,  that  it 
does  show  his  sentiments  at  that  moment  on  the  matter,  it  is  by 
no  means  conclusive  upon  the  question.  It  might  be  erroneous  in 
fact ;  much  less  can  it  be  considered  as  conclusive  in  point  of  law. 
Lord  Keith  is  not  the  only  party.  On  the  facts,  it  is  not  conclu- 
sive against  others ;  and  on  the  law,  it  is  not  conclusive  against 
himself ;  for  if  he  should  be  found  to  be  mistaken  as  to  the  legal 
effect  of  such  services,  who  would  say  that  he  would  be  concluded 
by  this  admission  ?  However,  looking  at  the  letter  carefully,  I  do 
not  see  that  Lord  Keith  might  not  have  written  just  in  the  same 
manner  to  a  fleet  of  transports  doing  theu'  duty  with  alacrity  and 
zeal,  as  a  general  expression  of  thanks  for  the  performance  of 
those  services  in  which  they  had  been  respectively  employed. 

Upon  the  whole  of  these  facts,  I  feel  myself  obliged  to  pronounce 
that  it  has  not  been  shown  that  these  ships  set  out  in  an  original 
military  character,  or  that  any  military  character  has  been  subse- 
quently impressed  upon  them  by  the  nature  and  course  of  their  em- 
ployment ;  and  therefore,  however  meritorious  their  services  may 
have  been,  and  however  entitled  they  may  be  to  the  gratitude  of  their 
country,  it  will  not  entitle  them  to  share  in  tHs  valuable  capture. 


THE  FEAU  MAEIA.  [2  c.  Rob. 

29-'.] 
Fradice — Marshal's    Expenses — Commission    of  Appraisement — Liahility    of 
Captor. 

A  commission  of  appraisement  and  sale  is  an  instrument,  in  the  first  ' 
instance,  taken  out  by  captors,  and  they  primarily  are  answerable  for 
the  expense  of  the  same. 

This  was  a  motion  for  a  new  commission  of  appraisement        1799 
on   the   part   of  the  claimant,   on   suggestion  that  the   former   ^^^'"I'^r  16- 
commission  had  not  been  executed  by  the  Marshal,  as  he  had 
refused  to  return  the  commission  till  his  expenses  were  paid.     It 
was  said  that  the  commission  of  appraisement  was  an  instrument 
taken  out  by  the  captors,  and  therefore  that  the  expenses  ought  to 
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be  paid,  in  the  first  instance,  by  them ;  that  the  cause  of  this  delay 
had  been  unknown  to  the  claimants ;  that  they  would  have  been 
ready  at  all  times  to  advance  the  expenses  to  have  prevented  the 
delay,  by  which  the  cargo  had  sustained  a  deterioration  of  40  per 

cent. 

The  King's  Advocate  resisted  the  motion,  saying  that  the  delay 
complained  of  could  not  have  happened  but  by  the  laches  of  the 
claimants,  who  were  the  persons  to  look  to  the  due  execution  of 
commission. 

Court. — It  must  be  allowed,  I  think,  that  the  parties  in  this  case 
are  in  pari  delicto :  but  I  am  desirous  of  laying  down  some  rule  to 
prevent  the  same  inconvenience  from  happening  in  future.  I  am 
of  opinion  that  the  captor  is  the  person  who  is  to  make  the  pay- 
ment in  the  first  instance.  He  is  the  person  who  puts  the  com- 
mission into  the  hands  of  the  officer,  and  desires  him  to  execute  it. 
By  whom  are  the  other  fees  of  office  paid  ? 

Registrar. — By  the  captor. 

Court. — Then  what  ground  is  there  to  pretend  that  there  should 
be  any  distinction?  That  the  claimant  may  be  ultimately  in- 
terested is  a  matter  of  future  consideration.  It  may  be  proper 
that  the  captor  should  be  indemnified;  but  I  am  of  opinion  that  the 
captor  is  answerable  in  the  first  instance,  and  I  cannot  conceive 
that  the  Marshal  is  bound  to  look  elsewhere.  Where  it  is  done  for 
the  accommodation  of  the  claimant,  that  will  be  a  matter  to  be 
settled  between  them ;  but  I  shall  certainly  hold  that  the  captor  is 
liable  for  the  expenses  in  the  first  instance,  though  they  may  be 
ultimately  to  be  divided  between  both  parties.  I  shall  direct  a 
new  appraisement  in  this  case,  and,  as  the  commission  is  prayed  by 
the  claimant  in  this  instance,  it  must  be  at  his  expense ;  but  in 
future  cases  it  must  be  as  I  have  intimated. 
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THE  SPECULATION.  [2  c  Rob. 

293.] 
Capture — Adjudication — Irregularity  0/  I'rocedure — Gaptors  deprived  of  Costs. 

Irregularity  in  bringing  evidence  before  tlie  Court  is  ground  for 
depriving  captors  of  costs, 

This  was  a  case  of  a  Danisli  vessel,  taken  on  a  voyage  from         1799 
Dunkirk  to  Bordeaux,  13th    June,  1799,  and  claimed,  together    ^"""'''"'  ^^- 

with  the  cargo,  for Lund,  described  in  some  of  the  papers  as 

master  of  the  vessel. 

During  the  argument. 

Court. — I  perceive  these  examinations  are  taken  at  Jersey. 
The  commissioners  must  understand  that  this  is  not  the  proper 
mode  of  proceeding.  After  the  depositions  have  been  taken  and 
transmitted,  the  commissioners  are  not  to  go  on  examining  after- 
wards; neither  is  it  proper  that  the  captor  should  take  out  the 
whole  of  the  crew,  and  then  come  in  afterwards  with  a  subsequent 
examination.     I  shall  pay  no  attention  to  this  man's  evidence. 

[After  dealing  with  the  facts,  the  Court  proceeded.] 

The  third  deposition  is  stated  to  have  been  taken  at  the  instance 
of  the  captors,  and  it  now  appears  that  they  took  out  all  but  two 
persons  from  the  captured  ship.  I  cannot  help  thinking  that  to 
leave  only  two  persons  has  the  appearance  of  something  very  like 
a  management  and  a  tampering  with  the  evidence.  From  the 
return  of  the  commission  it  does  not  appear  that  there  might  not 
have  been  more  than  two  on  board,  therefore  it  remains  wholly  un- 
explained how  this  evidence  has  been  taken  and  introduced  out  of 
due  time.  I  desire  it  may  be  intimated  to  the  commissioners  that 
they  have  not  acted  regularly,  and  that  in  future  they  are  not  to 
show  so  much  facility  to  captors  if  such  a  thing  should  ever  be 
required  of  them  again.  After  this  view  of  the  case  I  am  not  dis- 
posed to  aid  the  captors  more  than  I  am  compelled  to  do.  As  far 
as  the  Court  has  any  discretion  they  shall  have  no  favour ;  the 
attempt  to  introduce  evidence  irregularly  taken  and  liable  to  the 
suspicion  of  being  imduly  obtained  will  always  work  that  conse- 
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quence  at  least.  As  to  the  property  of  the  ship  no  doubt  is  raised, 
and  the  cargo  does  not  appear  liable  to  any  solid  objection.  I  am. 
not  disposed,  therefore,  to  order  further  proof ;  and  I  am  further  of 
opinion  that  the  captors  are  not  entitled  to  that  protection  which 
the  Court  would  otherwise  have  given  them  on  a  seizure  of  this 
nature,  by  directing  the  claimant  to  pay  their  costs. 


[2  C.  Eob. 

298.] 
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Blockade — Notification — Loading  of  Cargo — Condemnation. 

The  continued  loading  of  cargo  after  notice  of  a  blockade  may  be  pre- 
sumed to  have  come  to  the  knowledge  of  the  master  or  agent  of  the  ship 
renders  her  liable  to  condemnation. 

This  was  a  case  arising  on  the  blockade  of  the  United  Provinces, 
respecting  the  time  allowed  for  the  communication  of  intelligence 
and  the  consequence  of  taking  in  a  cargo  after  due  notice  of  the 
blockade.  It  appeared  that  the  ship  sailed  from  Rotterdam  on  the 
4th  of  May,  that  the  cargo  had  been  begun  to  be  laden  on  the 
4th  of  April,  and  that  remaining  parts  were  taken  in  so  late  as 
the  20th. 

SiK  W.  Scott. — I  think  I  am  under  the  necessity  of  saying  that 
the  notification  of  the  blockade  must  have  been  known  at  Rotter- 
dam on  the  15th  of  April,  as  it  has  appeared  in  evidence  in 
another  cause  that  it  was  known  to  the  Prussian  Consul  at 
Amsterdam  on  the  12th.  I  am  therefore  compelled  to  say  that 
the  continuing  to  take  in  a  cargo  after  the  time  when  the  party 
was  bound  to  take  notice  of  the  notification  of  blockade  will  be 
sufficient  to  render  the  ship  liable  to  condemnation.  This  is  the 
determination  which  I  am  bound  to  make  in  conformity  to  the 
principles  which  I  have  before  laid  down  on  the  subject  of 
blockade. 


THE  WAE  ONSKAN. 
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THE  WAE  ONSKAN.  [2  C-  Rob. 

.  299.] 
Recapture — Neutral  Property — Salvage. 

Salvage,  not  formerly  given  on  recapture  of  neutral  property,  given, 
owing  to  tte  rapacious  proceedings  of  French,  cruisers  and  French. 
Courts  of  prize. 

This  was  a  case  of  a  Swedish  ship,  taken  by  the  French  on  a        1799 
voyage  .to  Oporto,  and  retaken  by  a  British  cruiser,  October  26th,   December  19. 
1799. 

In  opposition  to  the  demand  of  salvage,  which  had  been  allowed 
in  various  instances  during  the  present  war,  it  was  said,  that  it  had 
not  been  the  practice  of  former  wars  to  grant  salvage  on  the 
recapture  of  neutral  property ;  that  in  the  present  case  there  was 
the  less  reason  for  it,  as  the  vessel  was  seized  only  on  account  of 
the  cargo,  which,  according  to  the  French  laws,  would  be  a  cause 
of  inquiry  only  and  not  of  condemnation ;  and  that  the  French 
prize  master  had  expressly  engaged  that  the  vessel  should  be 
restored. 

Sir  W.  Scott. — I  do  not  mean  to  lay  down  any  general  rule  on 
this  subject,  nor  am  I  so  fond  of  doing  that  as  gentlemen  may  be 
ready  to  propose  it.  It  has  certainly  been  the  practice  of  this 
Court  lately  to  grant  salvage  on  recapture  of  neutral  property  out 
of  the  hands  of  the  French ;  and  I  see  no  reason  at  the  present 
moment  to  depart  from  it.  I  know  perfectly  well  that  it  is  not 
the  modern  practice  of  the  law  of  nations  (a)  to  grant  salvage  on 

(a)  In  the  early  periods  of  English  '     In  the  former  instance  a  strong 

history  (and    perhaps    much   later)  remonstrance  had  been  made  on  the 

there  are  to  be  found  traces  of  a  part  of  Portugal,  and  the  answer, 

pretension    to     appropriate    to    the  asserting  the  property  to  be  legally 

captor  the  ships  and  goods  of  neutral  acquired  to  the  captors,  is  very  full 

merchants  that  were  taken  by  one  and  explicit.     In  the  latter  instance 

belligerent  out  of  the  hands  of  his  an  embargo  had  been  laid  on  British 

enemy.      Litera    ad   Begem   Portu-  property,  on  account  of  the  detention 

gallice,  super  bonis  de  guerra  lucratis  by  the  captors ;  and  this  fact  of  re- 

responsiva,    31   Ed.    3,    A.D.    1357;  capture  from  the  enemy  was  deemed 

Eym.  Feed.  vol.  vi.  p.  14;  and  again,  a  sufficient  Justification  on  the  part 

an.    2  H.   4,  Eym.  Feed.   vol.   viii.  of  the  English  monarch  to  found  a 

p.  203.     To  the  master  of  the  Teu-  demand  that  the  embargo  should  be 

tonic  Order  of  Prussia.  taken  off.     In  later  times  a  more 
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recapture  of  neutral  vessels ;  and  upon  this  plain  principle,  that  the 
liberation  of  a  clear  neutral  from  the  hand  of  the  enemy  is  no 
essential  service  rendered  to  Mm,  inasmuch  as  that  same  enemy 
would  be  compelled  by  the  tribunals  of  his  own  country,  after  he 
had  carried  the  neutral  into  port,  to  release  him  with  costs  and 
damages  for  the  injurious  seizure  and  detention.  This  proceeds 
upon  the  supposition  that  those  tribunals  would  duly  respect 
the  obligations  of  the  law  of  nations — a  presumption  which, 
in  the  wars  of  civilized  states,  each  belligerent  is  bound  to  enter- 
tain in  their  respective  dealings  with  neutrals.  But  it  being 
notorious  to  all  Europe,  in  the  present  war,  that  there  has  been  a 
constant  struggle  maintained  between  the  governing  powers  of 
France,  for  the  time  being,  and  its  maritime  tribunals,  which 
should  most  outrage  the  rights  of  neutral  property  :  the  one  by  its 
decrees,  or  the  other  by  its  decisions ;  the  liberation  of  neutral 
property  out  of  their  possession  has  been  deemed,  not  only  in  the 
judgment  of  our  Courts,  but  in  that  of  neutrals  themselves,  a  most 
substantial  benefit  conferred  upon  them  in  a  delivery  from  danger, 
against  which  no  clearness  and  innocence  of  conduct  could  afford 
any  protection  ;  and  a  salvage  for  such  service  has  not  only  been 
decreed,  but  thankfully  paid,  ever  since  these  wild  hostilities  have 
been  declared  and  practised  by  France,  against  all  acknowledged 
principles  of  the  law  of  nations  and  of  natural  justice.  When 
these  lawless  and  irregular  practices  are  shown  to  have  ceased,  the 


equitable  practice  has  prevailed,  and 
neutral  Tessels,  taken  out  of  posses- 
sion of  tlie  enemy,  have  been  restored, 
even  -without  salvage,  both  in  our 
Prize  Courts  and  in  France,  provided 
the  property  was  afiected  by  no  cir- 
cumstances that  would  have  incurred 
condemnation  in  the  Court  of  the 
enemy. 

Such  was  the  limitation  expressed 
in  the  ordonnances  of  France,  Code 
des  Prises,  an  1784:  "Sa  Majeste 
a  juge  pendant  la  derniere  guerre, 
que  la  reprise  du  navire  neutre  faite 
par  un  corsaire  Frangois  {lorsque  h 
navire   neutre   v'etoit   pas   charge   de 


marchandises  prohihees,  ni  dans  le  cas 
d'etre  confisque  par  I'ennemi)  §toit 
nulle."  See  various  decisions.  Cons, 
des  Prises,  1784,  vol.  ii.  pp.  725,  1024 
and  1049. 

Whether  the  dangers  to  which 
neutral  property  has  been  exposed 
from  French  Courts  and  French 
cruisers  during  this  war  have  been 
sufficient  to  form  an  exception  from 
the  old  rule,  the  reader  will,  in  some 
degree,  be  able  to  judge  for  himself, 
by  a  summary  view  of  their  edicts, 
and  the  general  character  of  their 
cruisers,  according  to  the  estimation 
of  their  own  writers. 
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rule  of  paying  salvage  for  the  liberation  of  neutral  property  must        1799 
cease  likewise.     But  of  that  fact  no  evidence  whatever  is  offered,   J'"^"'^'""  19. 
excepting  that  the  French  prize-master  said,  "  That  the  vessel     The  Wab 
would  not  he  prize,  only  the  cargo."     A  thousand  motives  might 
extract  such  a  declaration  as  this  from  him,  very  little  connected    "^     •    °°  ■ 
with  its  truth.     It  might  he  only  to  conciliate  the  master,  and 
purchase  from  him  a  corrupt  testimony  respecting  the  cargo. 
When  the  ship  was  once  within  the  grip  of  a  French  Admiralty 
Court,  it  was  much  heyond  the  power  (supposing  it  within  the  in- 
clination) of  that  master  to  say  with  certainty  that  she  would  ever 
find  her  way  out  of  it.     No  proof  is  offered  that  the  maritime 
tribunals  of  France  have  in  any  degree  corrected  either  the  spirit 
or  the  form  of  their  proceedings  respecting  neutral  property  gene- 
rally;  and  therefore  I  shall  not  think  myself  authorised  to  depart 
from  the  practice  that  has  been  pursued  of  awarding  a  salvage  to 
the  captors. 


THE  HAEMONT.  [2  c.  Rob. 

National  Character — Domicil — Time  of  Stay  in  Foreign  Country. 

The  length  of  time  for  which  a  person  remauis  in  a  country  is  the 
chief  test  of  his  domicil,  and  if  a  person  visits  a  foreign  country  for 
a  special  purpose,  the  length  of  time  during  which  he  remains  in  it 
may  negative  the  inference  to  be  drawn  from  the  temporary  character 
of  the  stay  in  the  first  instance. 

This  was  one  of  several  American  vessels  in  which  a  claim  had        iS"" 
been  reserved  for  part  of  the  cargo,  on  further  proof  to  be  made  of     "a&Tmed  ' 
the  national  character  of  G.  W.  Murray,  who  appeared  in  the  -^"^^  ^^'  ^^°^- 
original  case  as  a  partner  of  a  house  of  trade  in  America,  but  per- 
sonally resident  in  France.     Eestitution  had  been  decreed  in  the 
several  claims  to  the  house  of  trade  in  America,  with  a  reservation 
of  the  share  of  this  partner.     The  case  was  argued  on  this  day, 
and  again,  on  production  of  further  affidavits,  at  several  times. 

Judgment  pronounced  November  19th,  1800. 

Sir  W.  Scott. — This  is  a  question  which  arises  on  several  parcels 
of  property  claimed  on  behalf  of  G.  W.  Murray,  and  it  is  in  all  of 
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them  a  question  of  residence  or  domicil,  which,  I  have  often  had 
occasion  to  observe,  is  in  itself  a  question  of  considerable  difficulty, 
depending  on  a  great  variety  of  circumstances,  hardly  capable  of 
being  defined  by  any  general  precise  rules.  The  active  spirit  of 
commerce  now  abroad  in  the  world  still  fui-ther  increases  this 
difficulty  by  increasing  the  variety  of  local  situations,  in  which  the 
same  individual  is  to  be  found  at  no  great  distance  of  time,  and  by 
that  sort  of  extended  cii-culation,  if  I  may  so  caU  it,  by  which  the 
same  transaction  communicates  with  different  countries,  as  in  the 
present  cases,  in  which  the  same  trading  adventures  have  their 
origin  (perhaps)  in  America,  travel  to  France,  from  France  to 
England,  from  England  back  to  America  again,  without  enabling 
us  to  assign  accurately  the  exact  legal  effect  of  the  local  character 
of  every  particular  portion  of  this  divided  transaction. 

In  deciding  such  cases  the  necessary  freedom  of  commerce 
imposes  likewise  the  duty  of  a  particular  attention  and  delicacy, 
and  strict  principle  of  law  must  not  be  pressed  too  eagerly  against 
it ;  and  I  have  before  had  occasion  to  remark  that  the  particular 
situation  of  America,  in  respect  to  distance,  seems  stUl  more 
particularly  to  entitle  the  merchants  of  that  country  to  some 
favourable  distinctions.  They  live  at  a  great  distance  from 
Europe;  they  have  not  the  same  open  and  ready  and  constant 
correspondence  with  individuals  of  the  several  nations  of  Europe 
that  these  persons  have  with  each  other ;  they  are  on  that  very 
account  more  likely  to  have  their  mercantile  confidence  in  Europe 
abused,  and  therefore  to  have  more  frequent  calls  for  a  personal 
attendance  to  their  own  concerns,  and  it  is  to  be  expected  that 
when  the  necessity  of  their  affairs  calls  them  across  the  Atlantic, 
they  should  make  rather  a  longer  stay  in  the  country  where  they 
are  called  than  foreign  merchants  who  step  from  a  neighbouring 
country  in  Europe,  to  which  every  day  offers  a  convenient  oppor- 
tunity of  return. 

In  considering  this  particular  case,  it  may  not  be  improper  to 
remark  that  circumstances  occur  in  the  evidence  that  address  them- 
selves forcibly  to  private  commiseration,  remarking,  however,  at 
the  same  time,  that  public  duty  can  allow  only  a  very  limited  effect 
to  such  considerations,  and  still  less  to  another  that  has  been 
pressed  upon  me,  that  the  money,  if  restored,  is  to  go  in  payment 
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of  debts  due  to  Eritisli  creditors  from  the  bankrupt  estate  of  this        1800 
unfortunate   person.      My  business   is  to  inquire  whether  he  is    '^'"""""^  ^^' 
entitled  to  recover  it,  without  regard  to  the  probable  application  of         The 

It,  11  It  bncls  its  way  again  into  his  possession.  

Of  the  few  principles  that  can  be  laid  down  generally,  I  may  ^"'^^  S^o"- 
venture  to  hold  that  time  is  the  grand  ingredient  in  constituting 
domicil.  I  think  that  hardly  enough  is  attributed  to  its  effects ; 
in  most  cases  it  is  unavoidably  conclusive.  It  is  not  infi-equently 
said,  that  if  a  person  comes  only  for  a  special  purpose  that  shall  not 
fix  a  domicil.  This  is  not  to  be  taken  in  an  unqualified  latitude 
and  without  some  respect  had  to  the  time  which  such  a  purpose 
may  or  shall  occupy,  for  if  the  purpose  be  of  a  nature  that  may, 
probably,  or  does,  actually  detain  the  person  for  a  great  length  of 
time,  I  cannot  but  think  that  a  general  residence  might  grow  upon 
the  special  purpose.  A  special  purpose  may  lead  a  man  to  a 
country  where  it  shall  detain  him  the  whole  of  his  life.  A  man 
comes  here  to  follow  a  law  suit ;  it  may  happen^and,  indeed,  is 
often  used  as  a  ground  of  vulgar  and  unfounded  reproach  (un- 
founded as  a  matter  of  just  reproach,  though  the  fact  may  be  true) 
on  the  laws  of  this  country — that  it  may  last  as  long  as  himself. 
Some  suits  are  famous  in  our  judicial  history  for  having  even 
outlived  generations  of  suitors.  I  cannot  but  think  that  against 
such  a  long  residence  the  plea  of  an  original  special  purpose  could 
not  be  averred.  It  must  be  inferred  in  such  a  case  that  other 
purposes  forced  themselves  upon  him  and  mixed  themselves  with 
his  original  design,  and  impressed  upon  him  the  character  of  the 
country  where  he  resided.  Suppose  a  man  comes  into  a  belligerent 
country  at  or  before  the  beginning  of  a  war,  it  is  certainly  reason- 
able not  to  bind  him  too  soon  to  an  acquired  character,  and  to 
allow  him  a  fair  time  to  disengage  himself ;  but  if  he  continues  to 
reside  during  a  good  part  of  the  war,  contributing,  by  payment  of 
taxes  and  other  means,  to  the  strength  of  that  country,  I  am  of 
opinion  that  he  could  not  plead  his  special  purpose  with  any  effect 
against  the  rights  of  hostility.  If  he  could,  there  would  be  no 
sufficient  guard  against  the  fraud  and  abuses  of  masked,  pretended, 
original,  and  sole  purposes  of  a  long  continued  residence.  There 
is  a  time  which  will  estop  such  a  plea  ;  no  rule  can  fix  the  time 
d  prion',  but  such  a  time  there  must  be. 

r2 
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1800  In  proof  of  the  efficacy  of  mere  time,  it  is  not  impertinent  to 

January  16.    pgjj5^a,rk,  that  the  same  quantity  of  husiness,  which  would  not  fix  a 

The         domicil  in  a  certain  space  of  time,  would  nevertheless  have  that 

effect  if  distributed  over  a  larger  space  of  time,     ouppose  an 

IT  w.  Scott,  ^jjjgj^ipan  comes  to  Europe  with  six  contemporary  cargoes,  of 
which  he  had  the  present  care  and  management,  meaning  to  return 
to  America  immediately ;  they  would  form  a  different  case  from 
that  of  the  same  American,  coming  to  any  particular  country  of 
Europe,  with  one  c-argo,  and  fixing  himself  there  to  receive  five 
remaining  cargoes,  one  in  each  year  successively.  I  repeat,  that 
time  is  the  great  agent  in  this  matter ;  it  is  to  he  taken  in  a  com- 
pound ratio,  of  the  time  and  the  occupation,  with  a  great  pre- 
ponderance on  the  article  of  time  ;  he  the  occupation  what  it  may, 
it  cannot  happen,  hut  with  few  exceptions,  that  mere  length  of 
time  shall  not  constitute  a  domicil. 

[The  Court  then  dealt  with  the  facts  of  the  case,  and  found  that 
the  claimant  was  domiciled  in  France.  The  point  of  decision  was 
then  summarised.] 

When  I  find  that  he  [the  claimant]  went  there  [France]  as  a 
mercantile  man,  that  he  stayed  there  four  years,  and  that  he  was  a 
man  who  came  from  Anierica  for  the  very  purpose  of  mercantile 
operations  in  Europe,  I  feel  a  difficulty  in  saying  that  (exclusive 
of  all  trading)  satisfactory  reasons  are  assigned  for  it ;  or,  suppos- 
ing him  to  have  gone  to  France  for  the  purpose  of  obtaining  pay- 
ment, I  should  still  find  a  difficulty  in  saying  that  the  origiaal 
purpose  could  privilege  a  residence  of  four  years.  Is  it  possible 
for  me  to  say,  then,  that  the  explanation  which  is  given  in  this 
affidavit  is  quite  sufficient,  supposing  that  no  objection  lay  to  the 
mode  in  which  it  is  offered  ? 

And  I  come  now  to  observe,  on  what  I  consider  as  the  fatal 
objection,  that  the  whole  depends  on  the  single  affidavit  of  Mr. 
Charles  Murray,  the  brother.  There  is  not  one  word  coming  from 
Mr.  G.  Murray  himself  to  show  what  was  the  nature  of  his  con- 
nection with  France.  Surely  the  information  of  Mr.  Charles 
Murray  is  very  iacompetent.  A  striking  instance  of  his  incom- 
petency is  that  he  supposes  his  brother  gone  to  America,  when  it 
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appears  tliat  months  after  that  time  he  was  living  in  France.     Can        isoo 
I  suppose  him  sufficiently  iustructed  as  to  all  the  courses  of  his     """"""^     ' 
brother's  proceedings,  to  enable  him  to  state  satisfactorily  to  the         The 

Court  the  nature  of  his  engagements  in  France  ?    It  is  impossible        

that  the  Court  can  take  the  account  of  such  a  person  that  the 
residence  of  his  brother  in  France  was  not  connected  with  any 
mercantile  engagements,  unconfirmed  as  it  is  by  the  gentleman 
hunself ,  who  though  at  hand,  as  I  may  say,  and  in  a  neighbouring 
country,  has  not  thought  fit  to  give  us  any  explanation.  He 
knows  the  course  and  nature  of  his  own  transactions,  and  yet  he 
expects  restitution  without  taking  the  trouble  of  making  so  much 
as  an  affidavit  for  the  purpose,  after  six  years'  residence  (as  I 
must  deem  it)  in  France,  and  with  all  possible  opportunity  allowed 
him  for  that  purpose.  From  October,  1795,  not  a  single  word 
comes  from  him  till  the  present  day  in  November,  1799.  I  own  I 
think  it  impossible  that  the  Court  can  be  expected  to  restore  on  this 
evidence.  Taking  it  on  the  present  evidence,  as  to  the  sufficiency 
of  the  explanation  and  the  mode  in  which  it  is  ofEered,  it  is  im- 
possible. 

Then  the  only  question  is,  whether  I  shall  allow  further  oppor- 
tunity to  the  party,  and  give  time  for  further  explanation  ?  Con- 
sidering the  length  of  time  which  the  cause  has  continued  before 
the  Court,  with  a  degree  of  indulgence,  perhaps  open  to  some 
complaint  on  the  other  side,  and  the  manner  in  which  it  has 
been  put  off  from  month  to  month,  I  do  not  think  it  any  part  of 
my  public  duty  to  allow  such  opportunity.  I  do  not  say  that 
before  another  Court  Mr.  Murray  may  not  supply  the  defects  of 
his  case,  and  by  his  own  evidence ;  but,  finding  myself  under  the 
necessity  of  determining  on  the  evidence  now  before  the  Court, 
which  is,  as  I  have  before  stated,  that  Mr.  Murray  has  been  in 
France  four  years  at  least,  and  that,  connected  with  a  former 
residence  there,  and  that  there  is  no  direct  proof  that  he  has  now 
quitted  it,  I  feel  myself  under  the  necessity  (which,  if  I  might  be 
allowed  to  speak  as  a  private  person,  I  should  perhaps  describe 
as  a  painful  necessity)  of  condemning  his  share  of  the  property  in 
these  several  cargoes  (a). 

(a)  See  ahopost,  p.  251. 


246  THE  KOSALIE  AND  BETTY. 


[2  c.  Eob.  THE  EOSALIB  AND  BETTY. 

343.] 

Ship— Cargo— Circumstances  of  Fraud— Further  Proof  not  Allowed— Con- 
demnation. 

Wlien  it  is  not  proved  tliat  a  ship  and  cargo  are  neutral  property,  and 
the  circumstances  of  the  case  are  covered  -with  suspicion,  further  proof 
will  not  be  allowed,  and  the  ship  and  cargo  wiU.  he  condemned. 


1800 


This  was  a  case  of  a  ship  and  cargo,  taken  on  a  voyage  from 
February  6.     the  isle  of  France  as  asserted,  to  Hambnrg,  May  31st,  1799.     The 
ship  was  claimed  for  Mr.  Baurman,  of  Embden,  and  the  cargo  for 
Mr.  Kaster,  of  Hambm'g. 

Sir  W.  Scott. — This  is  the  case  of  a  ship  and  cargo,  taken  on  a 
voyage  from  the  isle  of  France,  as  asserted,  to  Hamburg,  and  the 
question  is,  according  to  my  view  of  it,  a  question  of  property ; 
for  I  am  of  opinion  that  the  question  as  to  the  legality  of  the 
trade  does  not  arise,  as  the  cargo,  being  intended  for  the  port  of 
the  owners  of  the  cargo,  is  entitled  to  the  favourable  construction 
of  that  Order  of  Council  which  permits  the  trade  of  neutral  vessels 
fi'om  the  colony  of  the  enemy  to  their  own  ports.  TUl  I  am  better 
instructed,  I  shall  hold  that  the  right  to  engage  in  such  a  trade  is 
not  vitiated  on  the  part  of  neutral  merchants  by  the  circumstance 
of  the  cargo  being  put  on  board  a  neutral  bottom  of  another 
country,  and  comiag  to  the  port  of  the  claimant  of  the  cargo.  I 
have  taken  some  time  to  consider  this  case,  because  it  is  a  case  of 
great  value,  and  has  been  very  laboriously  argued ;  and  because, 
as  I  understand,  there  are  other  cases  of  a  similar  nature  which  are 
likely  to  come  before  the  Court ;  and  it  may  save  time  to  deliver 
the  opinion  of  the  Court  on  what  will  be  the  effect  of  similar 
evidence  and  similar  circumstances  in  those  cases  also,  if  they  occur. 

[The  Court  then  examined  the  evidence  as  to  the  property  in  the 
ship  and  cargo  at  great  length,  and  concluded.] 

With  respect  to  the  real  foundation  of  this  business,  it  is  not, 
perhaps,  very  easy  for  me  to  develop  it.  If  it  is  really  a  Danish 
ship,  my  own  opinion  is  that  it  has  been  handed  over  for  the 
purpose  of  carrying  out  contraband  articles  to  the  French  settle- 


THE  ROSALIE  AND  BETTY.  247 

ment ;  and  as  to  the  cargo,  when  I  see  the  outward  cargo  carried        isoo 
to  a  French  settlement,  and  there  delivered  to  Saulnier,  who  is  the    -^^^'""'""^  ^' 
great  agent  of  frauds  there,  and  with  much  contrivance,  connecting  The  Rosauk 

all  the  circumstances   of    French   agency  throughout  the  whole        

transaction,  I  cannot  think   that  it  is  wholly  unconnected  with  ^^  ^'  ^°°^*" 

French  interests.     In  what  degree  they  are  mixed  in  it  I  cannot 

say,  hut  it  is  my  comfort  to  think  that  it  is  not  necessary  for  me 

to  determine  that  point ;  for  if  Mr.  Kaster  has  an^  property  in 

this  cargo,  if  he  has  mixed  his  interest  ia  any  proportion  with  the 

interest  of  the  enemy,  and  resorts  to  modes  of  prevarication  to 

conceal  and  protect  the  enemy's  interest,  such  a  conduct  will  affect 

his  own  share.     If  neutrals  will  not  bring  their  claims  fairly  and 

ingenuously  hefore  the  Court,  hut  resort  to  such  artifices  to  cover 

and  protect  the  property  of  the  enemy,  it  is  a  rule  of  the  law  of 

•nations  that  they  shall  he  concluded  by  the  proof  they  bring.    I  shaU. 

therefore  not  decide  this  case  ia  the  affirmative  on  the  ground  that 

this  ship  and  cargo  are  proved  to  belong  to  the  enemy,  but  on  the 

ground  that  the  property  in  them  is  not  proved  to  belong  to  the 

persons  claiming  them  before  this  Court,  and  that,  if  it  is  theu- 

property,  they  have  clothed  it  with  such  circumstances  as  justly 

exclude  them  from  the  opportunity  of  giving  further  proof.     I 

wish  neutrals  to  understand,  that  if  they  mean  to  avail  themselves 

of  the  rights  of  neutrals,  they  must  conduct  themselves  as  such. 

It  will  then  be  the  duty  of  this  Court,  and  the  ambition  of  it,  to 

exert   its   utmost  vigQanoe    to    give   them  the  benefit  of    their 

neutrality.     But  on  the  other  side,  if  they  discredit  their  cases  by 

a  clothing  of  prevarication  and  falsehood,  who  is  to  blame  for  the 

inconvenience  that  may  ensue  ?     The  rule  of  this  Court  is — and 

framed  with  as  much  moderation  surely  as  the  subject  will  admit — 

that  if  their  proofs,  dishonoured  by  such  impure   mixture,  are 

nevertheless  sufficient  to  establish  the  truth  of  their  claim,  it  is 

well ;  but  if  they  fall  short  of  this   (and  it  can  hardly  happen 

otherwise),  they  shaU  not  be  indulged  with  the  means  of  supplying 

proofs  from  sources  which  have  appeared  to  be  corrupt. 

Ship  and  cargo  condemned. 
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361.] 

Gontinuous  Voyage — Importation — Neutral  Territory — Huhseguent  Reloading. 

Portions  of  a  cargo  were  shipped  at  Havannah,  imloaded  in  America, 
reshipped  and  captured  on  a  voyage  to  Bilbao,  Held,  that  under  the 
circumstances  there  had  been  a  land  fide  importation  into  neutral  terri- 
tory, and  that  the  capture  was  not  made  on  a  continuous  voyage. 

Cargo  restored,  but  expenses  of  further  proof  allowed  to  captors. 

1800  This  was  a  case  of  an  American  ship  taken  on  a  voyage  from 

-^^^""'"'^  ^-  MarWehead  to  Bilbao,  16th  October,  1799,  with  a  cargo  of  fish, 
sugar  and  cocoa.  The  ship  had  t)een  restored.  "With  respect  to 
the  cargo,  it  was  said  on  the  part  of  the  captor  that  it  was  a  case  of 
further  proof,  that  it  appeared  from  the  deposition  of  the  mate 
that  the  sugar  and  cocoa  had  been  brought  from  the  Havannah  to 
America,  and  from  thence  sent  on  for  Spain,  from  which  a  sus- 
picion must  necessarily  arise  of  Spanish  interest ;  that,  if  it  was 
even  neutral  property,  a  question  of  law  would  arise  whether  such 
a  trade  was  not  to  be  considered  as  a  direct  trade  between  the 
colony  of  the  enemy  and  the  mother  country  (a) .  It  was  further 
said  that  the  mate  had  deposed  that  the  master  had  confessed  to 
him  that  he  had  destroyed  some  papers,  which  of  itself  would  sub- 
ject the  claimant  to  the  necessity  of  making  further  proof. 

On  the  part  of  the  claimant,  it  was  said  ....  in  respect  to  the 
transhipment,  to  have  been  of  but  a  small  quantity  of  cocoa,  that 
the  sugar  was  part  of  a  whole  cargo  which  this  vessel  had  brought 
on  a  former  voyage  from  Havannah  to  Marblehead 

For  the  captors,  the  King's  Advocate  and  Arnold. 

SiK  W.  Scott. — This  is  the  case  of  an  American  vessel  taken  on 
a  voyage  from  Marblehead  to  Spain,  with  a  cargo  of  a  mixed 
nature,  consisting  of  fish,  sugar,  and  cocoa.  The  ship  has  been 
restored,  therefore  the  only  question  that  I  have  to  consider  is  re- 
specting the  property  of  the  cargo  and  the  legality  of  the  voyage. 
On  the  former  hearing  it  appeared  to  be  a  case  of  further  proof,  as 
the  cargo  was  the  produce  of  a  Spanish  colony  taken  on  a  voyage 
to   Old  Spain,  and  as  the  master  had  withdrawn  some  of  the 

{a)  See  the  William,  post. 
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papers,  and  had,  indeed,  destroyed  himself  before  his  deposition        1800 
was  taken ;  it  would  therefore  he  a  little  extravagant  to  contend     •^'^^"'"'^  ^" 
that  such  a  case  was  not  a  case  of  further  proof.     I  do  not,  how-    The  Polly. 
ever,  impute  it  to  the  parties,  as  any  diffidence  in  their  own  case,  gir  w.  Scott, 
that  they  had  sent  for  further  proof  before  the  cause  came  on. 
They  might  think  that  some  difficulties  would  arise,  and  it  was 
but  a  measure  of  prudence  to  be  prepared  with  further  proof.     I 
am  therefore  not  disposed  to  draw  any  inference  disadvantageous 
to  the  claim  from  that  circumstance :  I  am  now  to  judge  of  the 
sufficiency  of  the  proof  brought  in,  and  of  the  force  of  the  different 
objections  that  have  been  made  against  it. 

In  respect  to  the  fish,  I  do  not  think  that  there  is  anything  that 
affects  that  part  of  the  case 

Then  there  remains  only  the  question  of  law,  which  has  been 
raised,  whether  this  is  not  such  a  trade  as  will  fall  under  the  prin- 
ciple that  has  been  applied  to  the  interposition  of  neutrals  in  the 
colonial  trade  of  the  enemy  F  on  which  it  is  said,  that  if  an 
American  is  not  allowed  to  carry  on  this  trade  directly,  neither 
can  he  be  allowed  to  do  it  circuitously.  An  American  has  un- 
doubtedly a  right  to  import  the  produce  of  the  Spanish  colonies  for 
his  own  use ;  and  after  it  is  imported  bond  fide  into  his  own 
country,  he  would  be  at  liberty  to  carry  them  on  to  the  general 
commerce  of  Europe.  Very  different  would  such  a  case  be  from 
the  Dutch  cases  in  which  there  was  an  original  contract  from  the 
beginning,  and  under  a  special  Dutch  licence,  to  go  from  Holland 
to  Surinam,  and  to  retm-n  again  to  Holland  with  a  cargo  of 
colonial  produce.  It  is  not  my  business  to  say  what  is  universally 
the  test  of  a  horn  fide  importation.  It  is  argued  that  it  would  not 
be  sufficient  that  the  duties  should  be  paid,  and  that  the  cargo 
should  be  landed.  If  these  criteria  are  not  to  be  resorted  to,  I 
should  be  at  a  loss  to  know  what  should  be  the  test ;  and  I  am 
strongly  disposed  to  hold  that  it  would  be  sufficient  that  the  goods 
should  be  landed  and  the  duties  paid. 

-  If  it  appears  to  have  been  landed  and  warehoused  for  a  con- 
siderable time,  it  does,  I  think,  raise  a  forcible  presumption  on 
that  side ;  and  it  throws  it  on  the  other  party  to  show  how  this 
could  be  merely  insidious  and  colourable.  There  is,  I  think, 
reason  to  believe  that  the  sugar  was  a  part  and  parcel  of  a  cargo 
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1800  said  to  have  been  brought  from  a  Spanish  colony  in  this  vessel ; 
^  '"""'"^  •  and,  if  so,  the  very  distribution  of  the  remainder  is  some  proof 
The  Polly,  that  they  were  not  bought  with  an  intention  only  of  sending  them 
Sir  W.  Soott.  on.  But  I  have  besides  positive  proof  in  the  affidavit  of  Mr.  Asa 
Hooper,  who  swears  («)  "  that  the  duties  had  been  paid  for 
them."  Then  the  only  difficulty  remains  as  to  the  cocoa ;  and  it 
is  said  by  one  of  the  witnesses,  and  by  one  only,  that  it  was  tran- 
shipped from  another  vessel,  and  that  it  had  been  brought  into 
America  only  ten  days  before ;  but  although  there  is  something 
of  a  difficulty  arising  on  this  small  part  of  the  cargo,  yet  upon  the 
whole  I  cannot  think  it  weighty  enough  to  induce  me  to  send  the 
case  across  the  Atlantic  for  stUl  further  proof  as  to  the  facts  of  this 
recent  importation  and  transhipment,  or  of  its  having  been  trans- 
ferred to  the  present  proprietors,  or  of  its  having  been  exported 
without  a  previous  payment  of  import  duties.  If  it  had  composed 
a  larger  part  of  the  cargo,  I  might  have  deemed  it  reasonable  to 
have  had  somewhat  more  of  satisfaction  on  some  of  these  points, 
which  do  not  appear  with  sufficient  certainty  to  found  any  legal 
conclusion  against  it.  It  appears  by  the  collector's  certificate  that 
it  had  been  entered  (b)  and  imported ;  and  I  think  that  these  words 
are  sufficient  to  answer  the  fair  demands  of  the  Court. 

Court. — I  see  nothing  to  affect  the  captors  with  misconduct ; 
when  the  ship  was  brought  in  the  claimant  ref  ased  to  accept  the 

(«)  Affidavit  of    Asa   Hooper,    of  at  Ms  office  with  a  cargo  of  o90  boxes 

MarUehead,  master  of  tlie  ship  Bope,  of  sugars,  the  property  of  American 

belonging  to  Boston,  and  now  lying  citizens;      that    17th    August,    the 

at  Cowes,  states,  "  that  he  had  been  schooner    Williain   entered  with   67 

acquainted  with  Mr.  E.  Hooper  ever  hogsheads,  &o.  of  cocoa,  and  certified 

since  he  was  a  child ;  that  he  knows  the  clearing  out  of  the  Polly,  &c.  for 

the  brig  Polly,  and  was  at  Marble-  Bilbao,  with  a  cargo  of  249  boxes  of 

head  when  she  sailed  for  Bilbao,  and  brown  sugars  imported  in  the   said 

that  he  was   informed  by  Captain  brig  from    the   Havannah,   on   the 

Lasky  and  various  other  persons  that  25th  of  June,  and  of  30  hogsheads,  &o. 

the  sugar,  being  part  of  the  cargo,  of  cocoa  imported  in  the   schooner 

was  a  part  of  a  much  larger  quantity,  William,  from  Laguira,  with  1,800 

the  whole  of  which  had  been  im-  quintals  of  fish.     Be  it  known,  &c., 

■ported,  landed,  and  the  duties  paid  at  that  this  cargo  of  sugars,  cocoa  and 

Marblehead  by  the  said  E.  Hooper  fish,  cleared  out  from  this  port  for 

in  the  general  course  of  trade,  &c."  Bilbao,   27th  August,   1799,    is    the 

(b)  The  certificate  of  the  collector  property  of  citizens  of  America,  &c. 
stated,  that  in  June  the  Polly  entered 
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restitution  of  the  ship  without  the  cargo,  contending  that  it  was        isoo 
not  a  case  of  further  proof.     The  Court  determined  that  it  was ;       ^  """^ 
and  it  does  not  appear  that  any  communication  was  made  after  the    The  Polly. 
order  for  the  captors  to  restrain  them  from  proceeding  to  unlivery,  sir  "w.  Scott. 
The  commission  of  unlivery  passed  as  of  course,  and  they  pro- 
ceeded in  the  execution  of  it  till  intimation  was  given  on  the  psirt 
of  the  claimant,  and  on  the  first  intimation  the  captors  stopped 
their  hand.     I  can  impute  no  blame  to  the  captors ;  and  I  shall 
give  them  what  I  was  disposed  to  give  them  before  the  objection 
was  taken :  the  expenses  of  further  proof. 


THE  INDIAN  CHIEF.  [30.Kob.12.] 

Ship — Oivner — National  Character — Change  of  Country. 

The  natural  character  gained  by  residence  ceases  with  residence,  and 
a  character  so  gained  ceases  the  moment  a  person  hond  fide  sets  himseK 
to  leave  his  place  of  residence. 

This  was  a  case  of  a  ship  and  cargo  seized  in  the  harbour  of         1800 
Cowes,  on  a  voyage  from  Batavia  to  Hambui-g,  in  which  two    -^"^'"""''^  '^"- 
questions  arose,  respecting  the  national  character  of  Mr.  Johnson, 
claimant  of  the  ship,  and  of  Mr.  Miller,  claimant  of  the  cargo. 

Sir  W.  Scott. — This  is  the  case  of  a  ship  seized  in  the  port  of 
Cowes,  where  she  came  to  receive  orders  respecting  the  delivery  of 
a  cargo  taken  in  at  Batavia,  with  a  professed  original  intention  of 
proceeding  to  Hamburg ;  but  on  coming  into  this  country  for 
particular  orders,  the  ship  and  cargo  were  seized  in  port.  It  does 
not  appear  clear  to  the  Court  that  it  might  not  be  a  cargo  intended 
to  be  delivered  in  this  country,  as  many  such  cargoes  have  been, 
under  the  Dutch  Property  Act.  I  mention  this  to  meet  an  obser- 
vation that  has  been  thrown  out,  "  that  it  is  doubtful  whether  the 
ship  might  not  be  confiscable  on  the  ground  of  being  a  neutral 
ship  coming  from  the  colony  of  the  enemy,  not  to  her  own  ports 
or  to  the  ports  of  this  country."  I  cannot  assume  it  as  a 
demonstrated  fact  in  the  case  that  the  cargo  was  to  be  dehvered  at 
Hamburg.  The  vessel  sailed  in  1795,  and  as  an  American  ship 
with  an  American  pass  and  aU  American  documents  ;  but,  never- 
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1800  theless,  if  the  owner  really  resided  here,  such  papers  could  not 
February  27.  pjotect  his  vessel.  If  the  owner  was  resident  in  England,  and  the 
The  Indian  voyage  such  as  an  English  merchant  could  not  engage  in,  an 
American  residing  here  and  carrying  on  trade  could  not  protect 
his  ship  merely  by  putting  American  documents  on  hoard;  his 
interest  must  stand  or  fall  according  to  the  determination 
which  the  Court  shall  make  on  the  national  character  of  such  a 
person. 

There  are  two  positions  which  are  not  to  be  controverted :  that 
Mr.  Johnson  is  an  American  generally  by  birth,  which  is  the  cir- 
cumstance that  first  impresses  itself  on  the  mind  of  the  Court;  and 
also  by  the  part  which  he  took  on  the  breaking  out  of  the  American 
War.  He  came  hither  when  both  countries  were  open  to  him,  but 
on  the  breaking  out  of  hostilities  he  made  his  election  which 
country  he  would  adhere  to,  and  in  consequence  thereof  went  to 
France.  As  to  the  doubt  that  has  been  suggested  whether  he 
would  be  deemed  an  American,  not  having  been  personally  there 
at  the  time  of  the  declaration  of  the  independence  of  that  country, 
I  think  that  is  sufficiently  cleared  up  by  the  circumstance  of  his 
being  adopted  as  such  by  the  act  of  the  American  Grovernment 
declaring  him  and  his  family  to  be  American  subjects,  and  by  the 
official  character  which  that  government  has  intrusted  to  him.  I 
am  of  opinion,  therefore,  that  he  has  not  lost  the  benefit  of  his 
native  American  character.  He  came,  however,  to  this  country  in 
1783,  and  engaged  in  trade,  and  has  resided  in  this  country  till 
1797 ;  during  that  time  he  was  undoubtedly  to  be  considered  as 
an  English  trader,  for  no  position  is  more  established  than  this  : 
that  if  a  person  goes  into  another  country  and  engages  in  trade 
and  resides  there,  he  is  by  the  law  of  nations  to  be  considered  as  a 
merchant  of  that  country.  ,  I  should  therefore  have  no  doubt  in 
pronouncing  that  Mr.  Johnson  was  to  be  considered  as  a  merchant 
of  this  country  at  the  time  of  the  sailing  of  this  vessel  oh  her  out- 
ward voyage.  That  leads  me  to  take  a  view  of  the  circumstances 
of  this  case :  the  ship  went  out  in  1795,  with  Mr.  Hewlet  on 
board,  and  Mr.  Johnson  says,  "  he  sent  out  Mr.  Hewlet  as  super- 
cargo, and  put  the  vessel  under  his  control  to  take  freight  for 
America,  but  that  his  designs  were  frustrated  by  various  cir- 
cumstances ; "   and  the  ship  actually  went  to  Madeira,  Madras, 
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Tranquebar,  and  Batavia,  and  from  thence  to  Cowes,  where  she        1800 
was  arrested.  ^''"""'y  ^^- 

Now  there  can  he  no  doubt  that  if  Mr.  Johnson  had  continued  The  Indian 
where  he  was  at  the  time  of  sailing,  if  he  had  remained  resident  in 
England,  it  must  be  considered  as  a  British  transaction ;  and 
therefore  a  criminal  transaction,  on  the  common  principle  that  it  is 
illegal  in  any  person  owiag  an  allegiance,  though  temporary,  to 
trade  with  the  public  enemy.  But  it  is  pleaded  that  he  had 
quitted  this  country  before  the  capture,  and  that  he  had  done  this 
in  consequence  of  an  intention  which  he  had  formed  of  removing 
much  earlier,  but  that  he  had  been  prevented  by  obstacles  that 
obstructed  his  wish ;  to  this  effect  the  letter  of  March,  1797,  is 
exhibited,  which  must  have  been  preceded  by  private  correspond- 
ence and  application  to  some  of  his  creditors.  It  does,  I  think, 
breathe  strong  expressions  of  intention  and  of  an  ardent  desire  to 
get  over  the  restraint  that  alone  detained  him  ;  and  it  affords  con- 
clusive reason  to  believe  that  if  he  had  been  a  free  man,  and  at 
liberty  to  go  where  he  pleased,  he  would  have  removed  long 
before ;  and  that  he  was  detained  here  as  a  hostage,  as  he  describes 
himself,  to  his  creditors,  on  motives  of  honour  creditable  to  his 
character.  On  the  9th  of  September,  1797,  he  did  actually  retire ; 
of  the  sincerity  of  his  quitting  this  country  there  can  hardly  be  a 
doubt  entertained ;  it  is  almost  impossible  to  represent  stronger  or 
more  natural  grounds  for  such  a  measure  ;  and  I  do  not  think  the 
Court  runs  any  risk  of  encountering  a  fraudulent  intention,  put 
forward  to  meet  the  circumstances  of  the  moment,  without  any- 
thing of  an  original  and  bona  fide  intention  at  the  bottom  of  it. 

The  ship  was  sent  out  under  the  management  of  the  super- 
cai'go,  and  it  is  said  that  Mr.  Hewlet  exceeded  his  commission. 
The  aflSdavit  does  not  go  so  far ;  it  does  not  appear  from  that,  that 
the  agent  had  not  the  power  to  enter  into  such  an  engagement ; 
but  this,  I  think,  appears  clearly,  that  it  was  the  understanding 
both  of  Mr.  Johnson  and  of  his  agent,  Mr.  Hewlet,  who  had  been 
his  clerk,  and  to  whom  he  refers  for  a  confirmation  of  his  avowed 
design  of  removing,  that  before  the  completion  of  such  a  voyage 
Mr.  Johnson  would  be  in  America ;  therefore,  if  the  illegality  of 
the  voyage  must  be  supposed  to  have  presented  itself  to  their 
minds  as  a  British  transaction,  owing  to  Mr.  Johnson's  residence 
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The  Indian 
Chief. 
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in  England,  there  was  reason  enougli  for  them  to  conclude  that 
Mr.  Johnson  would  be  removed  ;  and,  on  that  view  of  the  matter, 
although  it  is  certain  that  an  agent  would  hind  his  employer  in 
such  a  case,  there  is  ground  sufficient  to  presume  that  the  agent 
acted  fairly  and  honh  fide,  and  under  the  expectation  that  Mr. 
Johnson  would  be  returned  to  America. 

The  ship  arrives  a  few  weeks  after  his  departure  ;  and  taking  it 
to  be  clear  that  the  national  character  of  Mr.  Johnson  as  a  British 
merchant  was  founded  in  residence  only,  that  it  was  acquired  by 
residence,  and  rested  on  that  circumstance  alone,  it  must  be  held 
that  from  the  moment  he  turns  his  back  on  the  country  where  he 
has  resided,  on  his  way  to  his  own  country,  he  was  in  the  act  of 
resuming  his  original  character,  and  is  to  be  considered  as  an 
American.  The  character  that  is  gained  by  residence  ceases  by 
residence.  It  is  an  adventitious  character  which  no  longer  adheres 
to  him  from  the  moment  that  he  puts  himself  in  motion,  hond,  fide, 
to  quit  the  country  swe  animo  revertendi  {a).  The  Courts  that  have 
to  apply  this  principle  have  applied  it  both  ways,  unfavourably  in 
some  cases  and  favourably  in  others.  This  man  had  actually 
quitted  the  country.  Stronger  was  the  case  of  Mr.  Curtissos :  he 
was  a  British-born  subject  that  had  been  resident  in  Surinam  and 
St.  Eustatius,  and  had  left  those  settlements  with  an  intention  of 
returning  to  this  country  ;  but  he  had  got  no  further  than  Holland, 
the  mother  country  of  those  settlements,  when  the  war  broke  out  ih) . 
It  was  determined  by  the  Lords  of  Appeal  that  he  was  iti  itinei'e. 


{a)  la  the  President  {post,  p.  475), 
Sir  W.  Scott  said :  "  A  mere  intention 
to  remove  has  never  been  held  suffi- 
cient without  some  overt  act,  being 
merely  an  intention,  residing  secretly 
and  undistinguishably  in  the  breast 
of  the  party,  and  liable  to  be  revoked 
every  hour.  The  expressions  of  the 
letter  in  -which  this  intention  is  said 
to  be  found  are  very  weak  and 
general,  of  an  intention  merely  in 
futuro.  Were  they  even  much 
stronger  than  they  are,  they  would 
not  be  sufficient ;  something  more 
than  mere  verbal  declaration,  some 
solid  fact  showing  that  the  party  is 


in  the  act  of  withdrawing,  has  always 
been  held  necessary  in  such  oases." 

(i)  The  order  of  reprisals  against 
Holland,  issued  December,  1780. 
The  Snelle  Zeylder  was  captured  1st 
January,  1781.  Mr.  Ourtissos  had 
gone  to  Surinam  in  1766,  and  from 
thence  to  St.  Eustatius,  where  he 
stayed  tiH  1776 ;  from  thence  he  went 
to  Holland  to  settle  his  accounts,  and 
with  an  intention,  as  was  said,  of 
returning  afterwards  to  England  to 
take  up  his  final  residence,  but  he  did 
not  return  to  England  till  27th  of 
April,  1781. 
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tliat  lie  had  put  himself  in  motion,  and  was  in  pursuit  of  his  native        1800 
British  character,  and  as  such  he  was  held  to  be  entitled  to  the     ^  '"""'"^     ' 
restitution  of  his  property.     So  here,  this  gentleman  was  in  the    The  Indiait 

Chief 

actual  pursuit  of  his  American  character,  and  I  think  there  can  be        ' 

no  doubt  that  his  native  character  was  strongly  and  substantially  ^"^  ^"  ^°°**" 
revived,  not  occasionally,  nor  colourably,  for  the  mere  purposes  of 
the  present  claim  ;  and  therefore  I  shall  restore  this  ship. 


THE  SANTA  BEIGADA.  [3c.R0b.s2.] 

Joint  Capture — Private  Ship  of  War — In  Sight  of  Capture. 

The  fact  tiiat  a  private  sMp  of  war  is  in  sight  of  the  capture  of  an 
enemy  vessel  by  a  King's  ship  does  not  entitle  such  private  ship  to  he 
considered  a  joint  captor. 

This  was  a  case  of  an  allegation  of  joint  capture  on  the  part  of        I800 
a  private  ship  of  war,  asserted  to  have  been  in  sight  at  the  time  of        •^'"' 
the  capture  of  this  valuable  Spanish  galleon  by  the  Triton  frigate, 
and  to  have  put  herself  in  motion  in  such  a  manner  as  might  have 
been  effectual  in  cutting  off  the  retreat  of  the  galleon  into  a 
Spanish  port. 

The  act  relied  on  in  the  allegation  was  stated  in  the  5th  Article  : 
"That  on  the  evening  of  the  16th  she  plainly  saw  and  discovered 
the  Spanish  frigate,  and  chased  so  as  to  keep  in  sight  the  whole 
night;  on  the  morning  she  heard  a  firing,  and.  about  six  o'clock 
perceived  the  engagement,  and  immediately  sailed  towards  the 
Spanish  coast  among  the  rocks  and  lands,  for  the  purpose  of  inter- 
cepting the  escape  of  the  Spanish  frigate,  and  preventing  her  from 
getting  into  Vigo." 

SiE  W.  Scott. — This  is  asserted  to  be  a  case  of  merit  on  the 
part  of  the  private  ship  of  war ;  and  if  so,  it  must  certainly  be  con- 
sidered as  a  case  of  diffident  and  modest  merit,  inasmuch  as  the 
parties  have  not  thought  proper  to  come  forward  and  assert  their 
pretensions  till  a  very  considerable  time  after  the  capture.  I  can- 
not help  thinking  that  if  they  had  felt  much  confidence  in  their 
case  they  would  have  thought  it  as  good  a  cruise  to  pursue  this 
prize  into  the  Court  of  Admiralty  as  to  have  continued  out  on  the 
cruise  they  were  then  engaged  in ;  however,  the  matter  is  now 
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1800  brought  before  the  Court.  The  disparity  of  force  that  has  been 
■^'"'  "  observed  upon  is  certainly  not  conclusive,  as  we  all  remember 
The  Santa  instances  of  great  merit  in  vessels  of  small  force,  especially  that 
which  has  been  mentioned  in  the  case  of  the  Buen  Consejo  {a),  in 
which  the  annoyance  given  by  a  very  small  ship  was  the  principal 
cause  of  the  ultimate  capture.  But  those  are  cases  of  a  very 
different  description  from  the  present.  The  being  in  sight  only 
will  not  be  sufficient ;  it  would  open  a  door  to  very  frequent  and 
practicable  frauds  if,  by  the  mere  act  of  hanging  on  upon  his 
Majesty's  ships  to  pick  up  the  crumbs  of  the  captures,  small 
privateers  should  be  held  to  entitle  themselves  to  an  interest  in  the 
prize  which  the  King's  ships  took.  The  sound  doctrine  of  the 
Court  has  been  that  the  being  in  sight  with  respect  to  these  two 
descriptions  of  vessels  is  not  sufficient  to  entitle  the  privateer  to 
share.  It  is  said,  however,  there  was  an  actual  assistance. 
The  5th  Article  states  "  that  she  made  an  attempt  to  get  between 
the  prize  in  question  and  the  land,  and  wotdd  have  pursued  it,  but 
that  she  herself  became  the  object  of  chase  to  four  other  vessels 
that  came  out  from  the  coast."  Instead  of  the  pursuer,  she 
became  the  object  of  pursuit.  It  is  the  first  instance,  I  believe,  in 
which  the  character  of  a  captor  has  been  claimed  by  a  flying 
vessel.  Lepus  tute  es  et  pulpamentum  qum-is.  It  is  argued,  how- 
ever, that  she  was  eventually  of  service  by  diverting  the  attention 
of  the  four  Spanish  frigates  from  the  transaction  of  this  valuable 
capture,  and  it  is  not  improbable.  But  mere  diversion  of  attention 
has  never  been  held  a  sufficient  ground  for  a  title  of  joint  capture; 
it  is  a  mere  casualty,  totally  unconnected  with  all  merit,  actual  or 
constructive.  If  she  herself  had  been  captured,  it  would  have 
produced  exactly  the  same  effect  in  a  still  stronger  degree,  and 
yet  it  would  have  been  perfectly  ludicrous  to  have  pronounced  for 

(a)  This  was   a   Spanisli  register  torious  in  keeping  the  prize  in  chase 

ship    of    800    tons    and    26    guns,  from   the    5th   November    tUl    the 

12-pounders,    taken    20th    Novem-  20th,  having  fought  her  several  times, 

ber,    1779,   by  the  Hussar,  Captain  notwithstandingthedisparityofforce, 

Salter.     A  claim  of  joint  capture  was  and  having  kept  constantly  up  with 

given  and  allowed  on  the  part  of  the  her,  burning  false  lights,  &c.  during 

iJesoZwiion  privateer  of  16  6- pounders,  the  night,  to  attract  the  notice  and 

Captain  Sladen,  whose  gallantry  and  assistance  of  some  British  cruiser, 
perseverance  appeared  highly  meri- 


THE  CAREL  AND  MAGDALENA. 


257 


hex  joint  interest  of  capture  under  suoli  circumstances.  On  the 
whole,  I  am  of  opinion  that  the  articles  of  this  allegation  do  not 
assert  such  a  claim  as  can  in  law  establish  the  parties  to  share  as 
joint  captors,  if  they  are  proved ;  and  therefore  I  shall  reject  it. 


1800 
April  8. 

The  Santa 
Bbioaiia. 

SirW.  Scott. 


1800 
April  29. 


THE  CAEEL  and  MAGDALENA.  [so.Kob.ss.] 

Capture — Sentence — Jurisdiction  of  Vice-Admiralty  Court. 

Vice-Admiralty  Courts  liaye  as  Prize  Ootiits  only  local  jurisdiction, 
unless  an  enlarged  jurisdiction  is  given  by  statute. 

This  was  a  case  respecting  the  power  of  the  Yice- Admiralty 
Prize  Courts  to  proceed  to  the  adjudication  of  vessels  not  brought 
within  their  districts.  It  was  a  case  of  a  Danish  vessel  taken  at 
the  capture  of  Demerara.  The  ship  remained  there,  whilst  the 
papers  were  sent  to  the  island  of  Martinique,  and  proceedings  were 
commenced  in  the  Yice- Admiralty  Court  of  that  island,  where  the 
ship,  with  two  others  under  similar  circumstances,  were  condemned 
on  the  20th  September,  1797.  A  claim  was  given  in  the  High 
Court  of  Admiralty  for  the  ship,  &c.  on  the  part  of  a  Danish 
merchant,  and  a  monition  was  taken  out  against  the  captors  to 
proceed  to  adjudication.  The  King's  Proctor  appeared  for  the 
captors  under  protest,  and  being  assigned  to  extend  his  protest,  the 
cause  came  before  the  Court  on  the  following  act  on  petition. 


Heseltine,  under  his  protest,  alleged  the  said  ship  to  have  been 
taken  possession  of  by  his  Majesty's  sea  and  land  forces  at  the 
island  of  Demerara,  and  to  have  been  afterwards  proceeded  against 
and  condemned  as  good  and  lawful  prize  in  the  Vice-Admiralty 
Court  of  the  island  of  Martinique ;  and  prayed  the  judge  would 
be  pleased  to  dismiss  the  captors  from  the  monition  served  and 
returned  in  this  cause.  Toivnky  dissenting,  and  alleging  on  the 
part  of  the  claimants  that  such  condemnation,  if  any  such  was 
pronounced,  was  illegal,  inasmuch  as  the  said  ship  was  not  carried 
to  Martinique,  and  prayed  the  judge  to  over-rule  the  protest,  and 
to  assign  the  captor  to  appear  absolutely. 


R. 
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1800  Court. — It  can  never  be  maintained  that  the  sentence  of  the 

^^"^  ^^-      Court  of  Martinique,  upon  a  prize  not  brought  within  the  sphere 

The  Caeei,    of  its  jurisdiction,  is  a  valid  sentence.     It  is  a  known  distinction 

Maqdamna.   between  the  Courts  of  Vice-Admiralty  and  the  High  Court  of 

Admiralty,  that  the  former  have  only  a  local  jurisdiction,  confined 

to  the  adjudication  of  property  brought  within  their  own  limits  {a), 

whilst  the  authority  of  the  High  Court  of  Admiralty  in  prize 

matters  extends  over  the  whole  of  his  Majesty's  dominions,  and 

operates  in  every  port  belonging  to  them. 

Protest  overruled. 


[3C.Eob.96.]  THE  KIBRLIGHETT. 

Capture — Illegal  Condemnation — Sale  to  Neutral — Recapture — Amelioration  of 
Ship — Allowance  to  Neutral  Purchaser. 

A  British  ship  was  captured,  illegally  condemned  and  sold  to  a  neutral 
purchaser.  She  was  subsequently  recaptured  and  restored  by  the  Court 
to  the  original  owner.  Held,  that  the  neutral  owner,  being  a  hand  fide 
purchaser,  was  entitled  to  recover  such  sum  as  the  registrar  and  merchants 
should  consider  reasonable  for  improvement  m.ade  by  him  to  the  vessel. 

1800  This  was  a  case  of  a  British  prize  ship  taken  by  the  French  and 

-^"y  ^^-  carried  into  Norway,  and  there  sold,  under  a  sentence  of  con- 
demnation of  the  French  Consul,  to  the  present  Danish  claimant. 
It  appeared  that  the  ship  had  been  afterwards,  whilst  in  the 
possession  of  the  purchaser,  captured  again  by  the  French  and 
carried  into  a  Spanish  port,  and  condemned  there  on  that  capture 
by  the  French  Consul,  notwithstanding  the  claim  of  the  former 
purchaser.  On  appeal  to  the  Superior  Court  of  Prize  in  Paris,  she 
was  directed  to  be  restored.  After  this  restitution,  the  ship  con- 
tinuing to  be  navigated  as  the  property  of  the  Danish  merchant, 
came  to  the  port  of  Liverpool,  where  she  was  arrested  on  the  part 
of  the  former  British  proprietor. 

[The  Court  held  that  the  vessel  must  be  restored  to  the  original 
British  owner.] 

(a)  This  applies  to  the  extent  of  c.  99,  this  jurisdiction  has  been  put 
the  late  jurisdiction  of  the  Vice-  on  a  new  footing.  [See  now  27  &  28 
Admiralty  Courts.     By  41  Geo.   3,      Vict.  c.  25,  ss.  3  and  9.] 
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1800 


SirW.  Scott. 


Sir  W.  Scott. — Among  the  many  novelties  that  the  French 
have  introduced  into  the  world,  the  condemnation  of  prize  vessels         "^ 
in  neutral  ports,  under  the  authority  of  Consular  Courts  sitting         The 

,  1  .  ,         ,  mi  •  KrEELIdHEO?!. 

there,  is  not  the  least  extraordinary.  These  condemnations,  sus- 
tained by  the  tribunals  of  France,  may  be  good  and  valid  against 
French  subjects  on  a  second  capture  by  French  cruisers,  or  in  any 
other  "way  in  which  they  may  come  before  them  in  transactions 
amongst  their  own  subjects,  as  considered  by  the  law  of  their  own 
country;  but  they  are  not  binding  on  other  countries.  This 
Court,  as  representing  this  country  in  such  matters,  has  already 
signified  its  opinion  upon  them. 

This  was  a  case  of  such  a  condemnation  in  the  first  instance,  and 
if  that  had  been  all  there  could  have  been  no  question  about  it ; 
but  it  appears  that  there  has  been  a  subsequent  French  capture, 
after  a  purchase  made  by  a  neutral  subject,  and  that  the  vessel  was 
then  carried  into  a  port  of  an  ally  of  the  war,  which  may,  for  the 
purpose  of  this  argument,  be  considered  as  a  French  port.  A 
second  condemnation  passed  there ;  and  on  appeal,  the  Superior 
Court  at  Paris  reversed  that  sentence,  and  decreed  restitution  to 
the  Danish  claimant.  On  what  grounds  either  of  these  decrees 
passed  we  are  not  informed.  The  former  of  these  sentences  could 
not  have  been  on  any  ground  of  defect  in  the  condemnation  in 
Norway,  because  condemnations  of  that  species  are  sustained  in 
France.  It  might  be  for  want  of  requisite  documents,  or  for 
having  British  goods  on  board,  or  on  some  of  those  arbitrary  and 
fanciful  regulations  which  the  irregular  poKcy  of  France  has  esta- 
blished as  their  expositions  of  the  law  of  nations.  There  is  nothing 
to  show  that  the  reversal  of  the  second  condemnation  passed  upon 
any  ground  that  had  a  connection  with  the  first  condemnation  in 
Norway,  or  that  affirmed  that  sentence  upon  any  view  of  its  par- 
ticular merits.  If  it  affirmed  it  in  any  manner,  I  presume  it  would 
do  so  only  on  the  general  ground  that  these  consular  condemna- 
tions were  to  be  sustained,  in  which  it  would  be  just  as  good  as 
that  condemnation,  and  no  better.  But  in  truth,  I  presume  that 
it  must  have  turned  upon  other  questions  totally  foreign  to  it ;  it 
never  could  have  been  that  the  validity  of  such  a  condemnation 
had  been  disallowed  by  the  inferior  French  Court  so  as  to  make  it 
necessary  for  the  superior  tribunal  to  support  It  by  a  reversal.     I 

s2 
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1800        think,  therefore,  that  the  second  proceedings  in  France  add  nothing 

^"y  ^^'       to  the  real  authority  of  the  first  proceedings  in  Norway ;  and  as 

The         those  proceedings  cannot  sustain  the  title  of  the  neutral  purchaser, 

I  must  overrule  his  protest,  and  admit  the  claim  of  the  original 

proprietor. 

An  absolute  appearance  being  given  for  the  Danish  purchaser, 
Arnold  prayed,  on  his  behalf,  that  an  allowance  might  be  made 
to  him  for  the  amelioration  which  the  ship  had  undergone  in  his 
service. 

On  the  other  side,  Swabcy  said  that  in  the  Constant  Mary  (22nd 
August,  1696 ;  on  appeal,  31st  December,  1697)  the  same 
demand  was  made,  but  rejected  by  the  Court;  that  a  purchaser 
under  an  illegal  title  must  take  the  consequences  of  his  own 
imprudence,  and  could  support  no  claim  to  be  indemnified  for 
intermediate  expenses. 

Sir  W.  Scott. — I  am  obliged  to  Dr.  Swabey  for  a  case  very 
much  resembling  the  present — a  case  of  great  antiquity  in  this 
Court.  In  that  case  the  demand  for  amelioration  was  refused, 
though  not  without  a  considerable  difference  of  opinion  between 
the  delegates.  Under  the  irregular  practice  which  has  prevailed, 
to  a  great  extent,  of  carrying  ships  for  condemnation  into  neutral 
ports,  an  individual  might  be  led  into  an  honest  mistake.  On 
this  principle,  in  the  Perseverance  {a),  I  did  decree  something  of  an 
allowance  to  be  made  for  amelioration.  In  the  same  manner  I  am 
not  disposed  to  consider  this  purchaser  as  a  person  buying  under  a 
title  notoriously  bad  at  the  time  of  purchase.  In  such  a  case,  as  a 
malm  fidei  possessor,  he  must  have  taken  the  consequence  of  his 
own  imprudence.  As  to  ordinary  repairs,  the  Court  does  not 
usually  take  any  notice  of  them ;  the  use  of  the  ship  must  be  set 
off  against  them. 

It  appears  in  this  case  that  there  is  a  person  holding  a  bottomry 
bond  iacurred  on  the  ship  and  cargo,  though  it  does  not  appear  in 
what  proportion,  or  how  far  he  has  been  indemnified  out  of  the 
cargo.     If  the  bond  is  for  mere  ordinary  repairs,  it  must  fall  under 

[a)  November  22nd,  1Y99. 
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the  considerations  wMoli  I  have  first  stated.     The  proper  rule  for        1800 
the  registrar  and  merchants  to  pursue  will  be  to   consider  the      "^"^  ^^" 
quantum  of  the  improved  state  in  which  the  ship  comes  into  the  hands         The 

of  the  original  proprietors.     As  to  that  part,  it  is  not  a  restitution  to-       

them,  but  a  new  acquisition.     This  is  the  point  to  which  I  wish  the  ^"^^"  ^"°^*' 
registrar  and  merchants  to  apply  their  attention ;  and  under  this 
direction  I  shall  refer  it  to  them  to  report  on  the  quantum  of 
amelioration. 

Ship  restored  to  the  former  owner. 


THE  EAOEHOESE.  [3  c.  Eob. 

101.] 
Recapture — Freight. 

A  vessel  cliartered  from  Liverpool  to  Lisbon,  aad  thence  to  Ireland, 
was  captured  by  a  French,  privateer,  on  her  homeward  voyage,  off 
Palmouth,  and  was  subsequently  recaptured  and  brought  into  Falmouth 
where  the  cargo  was  unladen.  The  ship  was  restored  on  2nd  July, 
but  no  claim  was  made  in  respect  of  the  cargo  till  17th  July,  and 
restitution  was  ordered  on  16th  Kovember.  Held,  that  the  whole 
freight  was  payable  by  the  cargo,  less  one-eighth  deducted  for  salvage, 
and  that  the  ship  was  not  bound  to  wait  adjudication  on  the  cargo  in 
order  to  carry  it  on. 

This  was  a  case  of  a  British  ship  freighted  from  Liverpool  in  isoo 
ballast  to  St.  Martins  and  Lisbon,  to  bring  a  cargo  of  fruit  to  '^"'^  ^^' 
Dublin,  taken  on  her  return  voyage  by  a  French  privateer  ofE 
Falmouth,  and  afterwards  recaptured  and  brought  to  Falmouth, 
where  the  cargo  was  unlivered.  No  application  was  made  to  the 
agent  of  the  ship  that  the  cargo  should  be  carried  on.  The  pre- 
sent question  arose  respecting  the  quantum  of  freight  due  from  the 
cargo  to  the  ship. 

On  the  part  of  the  owner  of  the  cargo,  the  King's  Advocate. 

On  the  other  side,  Robinson. 

SiK  W.  Scott. — This  is  a  case  originating  in  the  misfortune  of 
a  capture  by  the  enemy ;  which,  however,  a  subsequent  recapture 
and  recovery  must  prevent  the  parties  from  considering  as  the 


The 
Baoehobse. 

SirW.  Soott. 
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1800         grievance  of  a  total  loss  and  misadventure,  notwithstanding  that 
•^""^  ^^'      some  delay  and  expense  have  arisen  out  of  it. 

It  is  much  to  be  regretted  that  charter-parties  do  not  contain 
provisions  for  the  case  of  capture  and  recapture ;  it  is  an  accident 
that  frequently  occurs,  and  it  vrould  have  been  extremely  natural 
that  some  provision  should  be  made  for  it ;  yet,  in  almost  all  the 
charter-parties  that  I  have  seen,  it  seems  to  have  been  as  much  out 
of  the  consideration  of  the  parties,  as  if  there  had  been  no  such 
thing  as  capture  in  the  world. 

This  ship  was  chartered  to  go  from  Liverpool  to  St.  Martins, 
and  on  to  Lisbon,  for  a  cargo  of  fruit ;  there,  not  finding  a  full 
lading  of  fruit,  the  master  consented  to  take  in  wine,  out  of  accom- 
modation to  the  owner  of  the  cargo,  and  was  captured  on  her 
return  voyage  off  Falmouth ;  a  great  part  of  her  voyage  was  per- 
formed, the  outward  voyage  entirely,  and  a  great  part  of  the 
returned  voyage,  and  solely  in  the  service  of  the  freighters ;  the 
master,  it  appears,  was  taken  out  on  the  first  capture,  and  owing  to 
that  circumstance  no  claim  was  immediately  given  for  the  cargo. 
The  owner  of  the  ship  being  dead,  the  care  of  the  vessel  devolved 
on  his  administrator ;  no  blame  is  imputable  to  him  that  he  did 
not  interfere  with  respect  to  the  cargo ;  his  duties  were  duties  of 
caution,  he  could  not  be  expected  to  do  all  that  the  master  or  the 
owner  himself  might  have  done ;  it  was  natural  for  him  to  confine 
himself  to  the  concern  of  the  ship,  and  without  intermeddling 
with  the  cargo,  to  act  only  in  such  a  manner  as  seemed  best  for  the 
interests  of  the  estate  of  his  party.  The  ship  was  restored  by  con- 
sent on  the  2nd  of  July,  whilst  no  claim  was  given  for  the  cargo 
till  the  17th  of  July,  and  restitution  did  not  pass  tiU  the  16th  of 
November.  The  case  of  the  cargo  was  litigated — and  is  the  Court 
to  say  that  the  ship  was  to  stay  and  wait  the  result  of  the  pro- 
ceedings when  she  herself  had  been  restored,  whilst  the  cargo 
was  contested  and  might  be  condemned,  and  whilst  it  was  by  no 
means  clear  that  any  cargo  would  remain  to  be  carried  on  ?  This 
would  be  an  unreasonable  expectation.  I  do  not  say  that  a  party 
is  to  act  in  a  hasty  manner,  and  to  run  away  immediately  on  the 
restitution  of  his  ship.  Something  is  to  be  conceded  in  the  way  of 
accommodation ;  a  reasonable  time  is  to  be  allowed,  and  if  it  is 
not  allowed,  a  proportion  of  the  freight  may  be  deducted.    But  I 
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cannot  say  that  a  ship  shall  wait  all  this  time  for  the  mere  chance        I800 
of  taking  on  the  cargo,  if  eventually  it  should  he  restored.     It  is        ""^     ' 


SirW.  Scott. 


said  that  the  contract  was  totally  dissolved ;  hut  hy  whose  means  The 
happened  it  that  it  was  so  dissolved  ?  It  was  in  no  degree  owing 
to  the  owner  of  the  ship,  who  might  have  carried  on  the  cargo,  hut 
that  the  owner  of  the  cargo  was  not  ready  to  proceed ;  though  he 
acted  as  discharged  from  his  contract,  he  is  substantially  entitled 
to  the  benefit  of  it.  On  these  grounds  I  am  of  opinion  that  the 
ship  is  entitled  to  her  whole  freight  (a). 

{a)  In  tte  Martha,  a  similar  question  arose  as  to  freiglit  on  an 
American  sMp  from  America  to  Amsterdam,  captured  in  the  Cliannel, 
20tli  December,  1800,  and  brougM  in.  The  ship  was  restored,  with 
freight,  on  the  10th  of  January.  On  the  15th  of  January  a  commission  of 
unlivery  passed,  and  on  the  16th,  one  parcel  of  goods,  for  which  a  claim  had 
been  given,  was  restored.  The  unlivery  was  directed  to  be  suspended  as  to 
those  goods,  but  it  being  necessary  to  move  them  in  order  to  get  at  the  rest 
of  the  cargo,  they  were  unlivered.  On  the  part  of  the  claimant  of  those 
goods,  it  was  demanded  of  the  master  that  he  should  take  them  on  board 
again  (the  claimant  offering  to  be  at  the  charge  of  the  reshipment),  and 
carry  them  on  upon  the  original  freight.  On  the  other  side,  it  was  contended 
that  the  master  was  entitled  to  have  his  whole  freight  pronounced  due  with- 
out being  charged  with  any  further  services ;  that  the  ship  had  suffered  a 
long  demurrage,  and  some  damage  during  that  time ;  that  the  object  of  her 
returned  voyage  was  frustrated  by  the  delay,  and  that  it  would  expose  her 
to  great  inconvenience  to  go  on  with  a  part  of  her  cargo  only. 

SlE  W.  Scott. — This  is  a  case  in  which  some  loss  must  fall  upon  one  of 
two  innocent  parties,  both  of  whom,  I  fear,  it  will  not  be  in  the  power  of  the 
Ooirrt  to  protect..  One  is  a  carrier  master,  who  is,  if  I  may  use  the  expres- 
sion, a  favourite  with  the  Court;  the  other  the  owner  of  a  cargo  engaged  in 
an  innocent  commerce.  The  ship  has  been  released,  and  the  cargo  also ;  but 
it  has  happened  that  it  became  necessary  to  nnliver  the  whole  cargo,  in  order 
to  get  at  a  parcel  of  goods,  for  which  no  claim  was  given.  After  what  I 
have  said,  I  should  have  thought  it  my  duty  to  look  very  particularly  into 
all  the  circumstances  attending  this  case,  if  I  had  not  met  with  one  deter- 
mined by  my  predecessor,  which  comes  so  very  near  to  the  circumstances  of 
this  case  that  I  can  find  no  distinction  between  them.  It  is  the  case  of  the 
Hamilton,  Eodman,  Adm.,  20th  November,  1793,  an  American  ship  retaken 
from  the  Prenoh,  and  brought  in.  May,  1793,  on  a  voyage  from  Lisbon  to 
Petersburg.  The  ship  was  restored  immediately,  with  some  part  of  the 
cargo  claimed  for  the  owner  of  the  ship ;  the  remainder  of  the  cargo  was 
claimed  on  the  5th  of  June,  and  restored  on  the  original  evidence  on  the 
9th  of  August.  The  cargo  had  been  unloaded,  but  the  ship  was  not  gone 
away  at  the  time  of  the  restitution,  and  a  demand  was  made  upon  the  master 
to  take  the  cargo  on  board  again  and  proceed  on  his  original  voyage ;  but  he 
refused,  and  went  away  with  the  ship,  and  the  owners  of  the  cargo  were 
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isoo  It  was  prayed  on  the  part  of  the  owner  of  the  cargo  that  one- 

Jwne  13.      eigji^ji  of  ^q  freight  might  be  deducted  for  the  salvage,  which 


The         they  had  paid  on  the  freight. 

SirW~Soott        It  was  said  on  the  other  side  that  the  owner  of  the  ship  had 
settled  with  the  recaptors  for  salvage. 

Court. — For  the  ship ;  hut  salvage  is  due  for  the  ship,  cargo, 
and  freight. 

Prayer  granted. 


[3  c.  Eob.  THE  NEPTUNUS  (No.  3). 

108.] 

Contraland — Articles  anoipitis  usus — Tallow. 

Tallow  destined  for  Amsterdam :  J^eld  not  liable  to  condemnation. 
Sail  cloth. :  Held  to  be  contraband,  even  when  consigned  to  a  port  of 
mercantile  and  naval  equipment. 

1800  This  was  a  case  of  a  miscellaneous  cargo,  taken  June  12th, 

Jtiftff   13 

'■ —  1798,  on  a  voyage  from  Cronstadt  to  Amsterdam.     Further  proof 

had  been  directed  to  be  made  on  several  claims  for  different 
parts  of  the  cargo. 

On  a  claim  for  a  quantity  of  tallow,  on  the  part  of  a  merchant 
of  Petersburg,  the  King's  Advocate  contended  that  tallow  was  to 
be  considered  as  a  naval  store,  liable  to  confiscation  as  contraband. 

Court. — I  am  not  disposed  to  consider  it  in  that  light,  on  a 
destination  to  such  a  port  as  Amsterdam ;  Amsterdam  is  a  great 
mercantile  port,  as  well  as  a  port  of  naval  equipment ;  if  it  had 
been  taken  going  to  Brest,  I  should  have  had  little  doubt  about  it. 

Restored. 

obliged  to  find  another  conveyance  for  their  goods  to  Petersburg.  On  the 
20th  of  November,  1793,  the  question  as  to  the  freight  was  brought  before 
the  Court,  and  it  was  objected  that  it  was  not  due,  as  the  ship  bad  not  per- 
formed her  part  of  the  contract ;  but  the  Court  decreed  the  whole  freight  to  be 
a  charge  on  the  cargo.  This  case  is  so  exactly  in  point,  that  I  can  see  no 
distinction  between  it  and  the  present  case.  As  long  as  that  case  stands 
uncorrected  by  the  superior  Court  (if  it  requires  any  correction),  I  shall  think 
myself  bound  to  follow  it,  though  I  am  sorry  to  say  it  may  in  particular 
instances  fall  with  hardship  on  the  owners  of  cargoes. 
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On  a  claim  for  275  bundles  of  sail  cloth,  as  tlie  property  of  a        18OO 
merchant  of  Petersburg.  '^""'  ^^- 


The  Nbp- 
Court. — That  is  universally  contraband,  even  on  a  destination  to  txint7s(No.  3). 

ports  of  mere  mercantile  naval  equipment ;  Amsterdam  is  a  port 

both  of  great  mercantile  and  military  equipment. 

Condemned. 

On  prayer  for  the  freight  and  expenses  of  the  ship,  the  King's 
Advocate  contended  that  freight  could  not  be  given  in  a  case  of  a 
contraband  cargo. 

Arnold  and  Robinson. — The  Court  "will  not  think  it  necessary  to 
apply  that  rule  in  its  utmost  rigour  in  such  a  case  as  the  present, 
where  the  contraband  articles  are  but  in  a  small  quantity,  amongst 
a  variety  of  other  articles. 

The  Court  acceded. 
Freight  and  expenses  given. 


THE  GEAAFF  BERNSTOEF.  [3  0.  Rob. 

Cargo — Property  of  Neutral — Property  of  Enemy — One  Ship — Concealment  of 
Enemy  Interest  hy  Neutral — National  Character. 

Wiere  tliere  has  been  a  suppression  of  an  enemy's  interest  in  a  cargo 
with,  a  fraudulent  intent  by  a  neutral  cargo  owner,  such  neutral  owner 
is  not  allowed  to  supply  defects  of  proof  as  to  his  own  part  of  the  cargo. 

This  was  a  case  of  a  valuable  cargo  taken  on  a  voyage  from        I800 
Batavia  to  Copenhagen.     The  claim  was  given  in  the  first  instance      affirmed 
for  the  whole  cargo,  as  the  property  of  the  house  of  Black  &  Co.,  -^i^H^zs.isoa. 
of  Copenhagen ;  but  after  some  circumstances  respecting  it  had 
transpired,  an  amended  claim  was  given,  by  leave  of  the  Court,  for 
the  cargo,  as  the  property  of  Black  &  Co.  and  a  Mr.  Van  Tromp. 

Sir  "W.  Scott. — This  cause  now  comes  on  upon  a  corrected 
claim  given  for  Black  &  Co.,  of  Copenhagen,  and  Mr.  Yan  Tromp ; 
the  former  claim  was  given  for  Black  &  Co.  only,  and  all  the 
papers  concurred  in  representing  the  property  in  that  manner :  so 
it  continued  to  be  described  till  the  time  of  hearing.     Then,  from 
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1800         papers  that  had  come  to  Kght  in  other  causes,  it  became  a  matter  of 

""^     •      almost  unavoidable  admission  that  another  person  had  some  interest 

The  Geaapp  in  this  cargo,  and  the  Court  called  on  the  parties  to  explain  that 
Bebnstoef.       . 

circumstance.     The  present  claim  is  brought  forward  iu  an  amended 

.  00  .  £qj.jjj^  Jjj  obedience  to  that  order,  showing  that  Black  &  Co.  are  the 
owners  of  much  the  greater  part  of  the  cargo,  but  that  Mr.  Van 
Tromp  is  the  owner  of  some  portion  of  it.  I  shall  first  dispose  of 
Ihe  claim  for  his  share,  which  must  depend  entirely  on  his  national 
character,  on  which  I  am  clearly  of  opinion  that  he  is  to  be  con- 
sidered as  a  Dutchman.  He  is  a  person  born  in  Holland,  and 
living  there  till  the  time  of  the  commencement  of  this  adventure, 
when  he  removes  to  Copenhagen  and  goes  through  the  slight 
formalities  of  obtaining  a  burgher's  brief — ^formalities  on  which,  it 
is  said,  great  importance  is  attached  in  Denmark,  but  on  which  other 
countries  which  have  to  consider  its  real  nature  and  effect  certainly 
can  attach  but  little  in  the  estimate  of  a  real  national  character. 
He  embarks  immediately  on  an  adventure  to  a  Dutch  settlement, 
under  an  intention,  it  is  said,  of  returning  to  Europe,  but  is  at  the 
time  of  this  capture  left  residing  at  Batavia.  It  appears  from 
other  papers  that  he  considers  himself  as  a  Dutchman;  he  ex- 
presses a  warm  interest  iu  the  political  events  of  Holland,  as  his 
own  country,  and  evidently  intends  to  return  and  end  his  days  there. 
To  say  that  his  Dutch  character  is  purged  off  by  having  made  one 
voyage  in  a  Danish  ship,  and  under  such  circumstances  accom- 
panied with  an  actual  employment  in  a  Dutch  settlement,  and 
with  an  intention  of  perpetuating  his  connection  with  Holland  by 
returning  to  end  his  days  there,  would  be  truly  ridiculous.  It  is 
impossible  to  consider  him  as  a  Dane,  or  in  any  other  light  than  in 
his  original  Dutch  character  («).  His  share  must  be  deemed  liable 
to  condemnation. 

I  come  then  to  the  question,  in  what  manner  the  suppression  of 
the  interests  of  this  person  wiU  affect  the  interests  of  others  ?  It 
is  a  question  on  which  great  property  depends,  and  therefore  the 
Court  is  naturally  disposed  to  consider  it  with  that  tender  delibera- 
tion which  objects  of  great  value  necessarily  create ;  under  these 
impressions,  the  Court  would  pass  over  nothing  that  could  be  urged 
with  any  effect  for  the  claimants  in  such  a  case, 
(a)  See  note,  p.  270. 
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It  may  not  be  immaterial  to  consider  the  origin  of  this  trans-         I800 

action :  it  was  a  voyage  to  a  Dutch  settlement — from  Copenhagen,        " ! 

indeed,  hut  -with  a  cargo  procured  in  Holland.     I  do  not  say  that   The  Geaaff 

^        Beenstoef. 
a  neutral  merchant  may  not  very  lawfully  carry  on  such  a  traffic,         

purchasing  articles  in  Holland,  and  afterwards  employing  them  as  ^^  ■  oc  . 
he  pleases,  when  they  have  hecome  bond  fide  his  property,  and  have 
been  imported  into  his  own  country.  But  certainly  it  is  not  too 
much,  on  the  other  side,  to  observe  that  the  sending  a  cargo  so 
purchased  to  a  Dutch  colony  does  necessarily  afford  a  strong 
ground  of  suspicion  that  there  are  Dutch  interests  connected  with 
it.  It  does  not  appear,  I  think,  that  there  had  been  any  orders 
sent  from  the  house  of  Black  &  Co.  for  the  purchase  of  the  outward 
cargo.  It  was  purchased  by  Dull  &  Co.,  of  Amsterdam,  but  for 
Black  &  Co.,  as  it  is  said ;  it  does  not,  however,  appear  that  the 
house  in  Amsterdam  purchased  under  their  directions,  as  their 
agents  only,  and  as  having  no  other  connection  with  it.  On  the 
contrary,  Mr.  Yan  Tromp,  the  agent  of  Black  &  Co.,  writes  to 
Dull  &  Co.  about  everything  relating  to  the  outward  cargo ;  about 
the  quality  of  the  articles  when  sold ;  and  likewise  respectiug  the 
homeward  voyage,  and  the  ports  of  Europe  to  which  it  might  be 
most  advantageous  for  the  ship  to  return.  These  gentlemen  in 
Amsterdam  appear  to  have  been  persons  who  had  more  interest  in 
this  transaction  than  as  mere  laders  of  the  outward  cargo.  It  is  im- 
possible, for  persons  dealing  fairly  in  such  a  trade  in  an  enemy's 
country,  not  to  feel  that  they  are  exposed  to  suspicion ;  so  as  to  excite 
in  them  a  reasonable  prudence  as  to  the  mode  of  conducting  the 
transaction.  It  must  occur,  I  think,  to  every  person  of  ordinary 
prudence,  that  it  would  be  extreme  indiscretion  in  persons  em- 
barking in  such  a  questionable  commerce,  to  have  the  whole 
correspondence  respecting  it  carried  on,  not  immediately  with 
themselves,  but  with  the  merchants  in  Holland,  by  their  agent  at 
Batavia.  If  any  difficulty  occurred,  they,  the  neutrals,  the  real 
owners,  were  the  persons  to  be  consulted  upon  it.  To  see  merchants 
in  Holland  interposed  as  a  sort  of  middle  men,  or  rather  acting  as 
the  only  European  parties  concerned,  to  see  them  conducting  every 
part  of  the  transaction,  does  unavoidably  fix  in  the  mind  of  the 
Court  an  impression  that  this  is  a  transaction  connected  with  other 
interests  than  such  as  are  merely  neutral ;  especially  in  a  case  that 
appears  to  have  bad  its  origin  in  Holland. 
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1800  There  are  other  papers  which  point  still  further  to  some  such 

"""  complication  of  interests.     At  all  events,  it  is  a  case  of  fm-ther 


Sir  W.  Soott. 


The  Geaafp  proof,  as  the  master  cannot  speak  in  verification  of  the  property. 
The  only  question,  therefore,  is,  whether  it  is  such  a  case  as  can 
fairly  be  admitted  to  go  to  further  proof.  The  general  rule  of  the 
Court  is  certainly  this,  that  where  there  has  been  a  suppression  of 
an  enemy's  interest  with  a  fraudulent  view,  the  party  engaged  in 
that  fraud  shall  not  be  permitted  to  supply  the  defects  of  proof  of 
his  own  property  mixed  up  with  it.  It  appears  to  be  a  rule 
perfectly  reasonable  in  its  principle,  and  one  that  this  Court  would 
find  it  necessary  to  support,  even  if  the  authority  of  the  superior 
Court,  which  has  adopted  it,  had  not  made  it  absolutely  binding 
upon  its  practice.  The  question  is,  then,  a  question  of  fact :  whether 
there  is  reason  to  suppose  that  these  parties  entertained  a  fraudulent 
intention  of  withdrawing  this  man  from  the  view  of  the  Court  ? 
whether  this  concealment  was  done  in  order  to  impart  to  him 
iindue  favour  and  protection,  or  from  the  more  inoffensive  causes 
suggested  in  the  explanation  ?  If  I  could  be  induced  to  believe  it 
could  be  done  from  these  suggested  causes  only,  I  should  be 
unwilling  to  strain  the  rule  of  law  to  the  disadvantage  of  these 
claimants  ;  although  they  are  persons  who,  from  many  cases  that 
have  appeared  in  this  Court,  cannot  think  themselves  entitled  to 
more  attention  than  the  demands  of  justice  strictly  require.  On 
the  other  side,  if  the  explanations  are  not  satisfactory,  I  must  pro- 
nounce that  the  imputation  of  fraud  is  not  removed;  and  the 
consequence  wUl  be  that  under  the  rule  which  I  have  before 
stated,  the  parties  cannot  be  allowed  to  sustain  their  interest  by 
any  further  elucidation. 

In  this  amended  claim,  it  was  to  be  expected  that  some  account 
would  have  been  given,  as  coming  from  the  parties  themselves,  to 
explain  how  it  happened  that  the  original  claim  was  framed  in 
general  terms. 

\_Dr.  Arnold. — The  parties  were  directed  to  amend  the  claim 
only ;  and  it  was  apprehended  that  any  explanation  might  have 
been  considered  as  introducing  further  proof.] 

I  cannot  but  think  such  an  explanation  might  have  been 
given  under  the  allowance  of  the  Court  to  amend  the  claim  ;  as  it 
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now  stands,  it  is  merely  the  explanation  of  counsel.     It  is  said,         I8OO 
however,  in  explanation,  first,  that  the  claim  is  to  be  considered  as      '^""^  ^'^- 


given  for  Black  &  Co.,  and  that  the  addition  of  "  &  Co."  implies   The  Geaatt 

that  other  persons  were  interested  in  the  adventure  ;  and  that  it  is        

not  necessary  to  specify  the  several  shares.  But  can  it  he  allowed  that,  ^'"^  ^-  ^°°^^- 
if  a  neutral  house  of  trade  chooses  to  associate  itself  with  an  enemy, 
it  is  at  liberty  to  cdver  his  interests  under  a  general  claim  so 
described  ?  That  never  can  be  permitted ;  for,  under  such  a  claim, 
the  interests  of  every  subject  of  the  enemy  might  be  protected.  It 
is  said,  further,  that  although  Mr.  Yan  Tromp  is,  under  the  cir- 
cumstances now  appearing  in  these  papers,  to  be  considered  as  a 
Dutchman  by  this  Court ;  yet,  in  Denmark,  he  was  considered  as 
an  adopted  Dane ;  that  therefore  there  could  be  no  motive  for 
dissimulation  ;  and  there  being  no  motive  for  fi-audulent  conceal- 
ment, no  such  concealment  is  to  be  imputed.  Now,  I  am  willing 
to  say,  that  if  in  any  one  paper  the  name  of  Van  Tromp  had 
appeared,  under  the  extreme  disposition  which  I  feel  not  to  press 
the  rule,. where  the  facts  will  admit  of  an  explanation  that  can 
justify  a  departure  from  it,  I  might  accede  to  this  reasoning  ;  but 
when  I  see  that  it  does  not  appear  in  any  one  paper,  and  that  it 
comes  out  only  accidentally  at  last  from  papers  introduced  from 
other  ships  by  the  fortunate  diligence  of  the  captors,  the  fact  of 
dissembling  his  interests  must,  I  think,  be  subject  to  the  imputa- 
tion fixed  upon  it — that  it  was  done  with  a  design  of  concealing 
his  name  from  this  Court,  as  a  name  that  was  not  understood  to  be 
so  clearly  entitled  to  the  rights  of  neutral  character,  as  it  is  pre- 
tended to  have  been  in  Denmark. 

Again,  if  it  could  be  shown  that  the  concealment  had  been 
introduced  only  by  the  artifices  of  Van  Tromp — although  the 
principal  is  certainly  in  general  to  be  held  responsible  for  his  agent — 
I  should  be  unwilling  to  press  the  rigour  of  this  rule,  under  such 
circumstances,  against  the  neutral  claimant.  But  how  can  this  be 
xmderstood  ?  The  original  claim  made  no  mention  of  such  a 
person,  or  if  the  original  claim  was  incorrectly  formed  under  the 
original  papers,  how  happened  it  that  no  application  was  made  to 
reform  it  as  erroneous  till  the  secret  had  transpired  from  other 
quarters  ?  On  this  view  of  the  insufficiency  of  the  explanation, 
and  looking  to   the  manner  in  which  it  is  introduced,  as  the 
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1800         suggestion  of  counsel  only,  I  am  under  the  necessity  of  saying  that 
^"^  "•       a  fraudulent  purpose  does  lie  at  the  bottom  of  this  transaction ; 


The  Geaaff    and  I  am  therefore  under  the  necessity  of  rejecting  the  application 

Beehstoef.      J.       J.      ,1  n 

tor  further  proof. 

Sir  W.  Scott. 

Arnold  stated  that  the  agent  in  London  was  under  some  anxiety 

lest  blame  might  be  imputed  to  him  for  not  giving  the  explanation 
on  the  account  of  the  widow  Black  &  Co.,  with  a  specific  declara- 
tion of  their  interests,  as  stated  by  them  in  a  letter  of  29th  June, 
before  the  cause  came  on.  He  said  that  this  had  been  omitted 
owing  to  an  apprehension  that  had  been  entertained  that  the 
amended  claim  was  only  to  state  the  specific  interest ;  and  there- 
fore other  points  had  been  omitted,  lest  they  might  be  thought  to 
introduce  further  proof,  without  being  authorized  so  to  do. 

Court. — I  have  not  at  this  moment  a  very  exact  recollection  of 
what  passed,  when  the  claim  was  ordered  to  be  amended ;  but  it 
having  been  agreed  that  the  first  claim  was  erroneous,  I  should  not 
have  thought  the  parties  were  wandering  irregularly  into  further 
proof,  if  they  had  gone  on  to  explain  what  circumstances  had  led 
to  the  inaccuracy  of  the  former  claim.  I  do  not  understand,  that 
it  is  now  asserted,  that  any  notice  was  taken  of  Mr.  Yan  Tromp's 
interest,  or  that  the  letters  make  this  confession,  before  the  dis- 
covery had  been  made  of  Yan  Tromp's  interest :  that  being  the 
case,  it  comes  too  late.  The  letters  were  not  written  till  the  29th 
June — ^before  the  hearing  indeed,  but  not  before  it  was  perfectly 
apparent  that  Yan  Tromp  had  this  interest.  I  think  this  is  not 
sufficient  to  exculpate  the  party.  It  may  perhaps  operate  else- 
where, if  the  parties  should  incline,  as  they  probably  will  in  a 
question  of  such  extent  in  point  of  value,  to  resort  to  other  judg- 
ments ;  but  it  is  not  sufiSoient  to  induce  me  to  alter  the  decree.  It 
must  be  recollected  that  the  decree  is  founded,  not  on  this  circum- 
stance alone,  but  upon  a  view,  collecting  around  it  all  other 
circumstances  of  suspicion  with  which  the  case  abounds  (a). 

[4  C.  Eob.  (a)  In  tlie  Herman  (March   19tli,  house  "  in  tlie  neutral  country,  "  that 

22®-]  1802),  Sir  W.  Scott,  referring  to  the  he  may  carry  on    trade    with    the 

national  character  of  a  trader,  said  enemy  from  his  house  at  E.  cannot 

that  -where  a  person  has  a  house  of  be    denied,    provided     it    does    not 

trade  in  a  neutral  country,  and  one  in  originate  from  his  house  in  London, 

Great    Britain    "  secondary    to    his  nor  vest  an  interest  in  that  house." 
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THE  DEE  MOHE  (No.  1).  [sc.Rob. 

129.] 
Capture — Prize — Loss — Negligence  of  Prize  Master— Liability  of  Captor. 

A  captor  is  responsible  for  tlie  act  of  Ms  agent,  and  is  therefore  liable 
for  the  value  of  a  prize  lost  througli  the  negligence  of  a  prize-master. 

Refusal  to  take  a  pilot :  Held,  under  the  circumstances,  to  be  an  act 
of  negligence. 

This  was  a  case  of  a  ship  and  cargo  taken  September  lOth,  1799,         1800 
on  a  voyage  from  Surinam  to  Altona,  but  lost  in  coming  througli        ^"^  ^' 
the  Needles,  owing  to  the  ignorance  and  wilfulness  of  the  prize- 
master  put  on  hoard.    The  cause  now  came  on,  upon  the  claim  of 
the  owner  of  the  ship  for  restitution  in  value. 

For  the  claimant,  Swabey  and  BoUnson. 

Eor  the  captor,  the  King's  Advocate  and  Arnold. 

Sir  W.  Scott. — This  is  certainly  a  very  calamitous  case — either 
to  the  neutral,  whose  property  is  destroyed ;  or  to  the  officers  of 
his  Majesty's  ship,  the  captor,  if  they  are  to  answer  for  the  loss 
which  has  been  sustained  out  of  their  own  private  funds.  What 
makes  it  more  calamitous  is,  that  the  parties  themselves,  on  both 
sides,  appear  to  be  entirely  free  from  every  imputation  of  blame ; 
nothing  could  be  more  correct  and  meritorious  than  the  conduct  of 
the  captors ;  at  the  same  time,  it  is  a  principle  too  clear  to  be 
doubted,  and  too  stubborn  to  be  bent,  that  every  principal  is  civilly 
answerable  for  the  conduct  of  his  agent.  The  original  seizure  was 
made  on  grounds  which  the  Court  has  held  to  be  justifiable ;  and 
the  conduct  of  the  parties  themselves  was  perfectly  unexception- 
able ;  but  under  the  principle  that  I  have  stated,  the  result  of  this 
appKcation  will  depend  on  the  manner  in  which  their  agent 
conducted  himself,  if  the  loss  is  immediately  attributable  to  him. 

It  appears  that  the  capture  was  made  by  two  of  his  Majesty's 
ships ;  that  the  senior  officer.  Captain  Church,  committed  the  prize 
to  the  care  of  Captaia  Talbot,  dii'ecting  him  to  put  a  pilot  on 
board,  for  the  purpose  of  taking  her  through  the  Needles,  and  to 
accompany  her  to  Spithead.  These  orders  were  most  correctly 
obeyed  by  Captain  Talbot ;  a  pilot  came  up,  and  was  sent  on  to  the 
prize,  which  was  at  some  small  distance  behind ;  indeed,  it  was  not 
likely  that  it  should  be  neglected,  as  Captain  Talbot's  own  vessel 
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1800         had  herself  been  in  some  danger  in  getting  through  that  passage. 
June  14.       These  gentlemen  appear  to  have  done  everything  that  could  he 


Sir  W.Scott. 


The  Dee      done  on  their  part  to  exonerate  them  from  this  demand ;  hut  let  us 
see  how  their  inferior  officer  has  conducted  himself.     The  prize- 
master  admits  that  a  pilot  came  down  and  tendered  himself  as  sent 
by  one  of  the  commanders  to  take  charge  of  the  vessel.     The 
prize-master  refused  to  admit  him,  but  he  insists  "  that  the  loss 
happened  owing  to  the  sudden  shifting  of  the  wind,  and  that  no 
skiU  could  have  prevented  it."     What  is  the  account  given  by  the 
neutral  master  and  the  passengers  on  board  ?     They  say,  "  that 
the  pilot  came  and  told  the  prize-master  that  he  was  sent  to  take 
charge  of  the  ship ;  but  the  prize-master  declined  to  admit  him, 
asserting  that  he  was  himself  a  pilot  for  the  Needles,  and  wanted 
no  assistance."     How  was  he  a  pilot  for  the  Needles  ?    He  was 
not,  I  presume,  a  licensed  pilot  for  that  navigation ;  he  might  be  a 
good  seaman,  and  equal  to  have  taken  the  charge  of  the  ship  at 
sea,  in  an  ordinary  state  of  weather :  but  that  will  not  be  sufficient. 
It  is  clear  that  the  captains  of  his  Majesty's  ships  entertaiaed  a 
different  opinion  of  his  competency,  for  they  directed  a  pilot  to  be 
taken  on  board ;  and  if  a  pilot  was  to  be  had,  he  could  not  excuse 
himself  for  refusing  to  take  his  assistance.     It  is  further  stated  that 
the  neutral  master,  who  knew  this  passage  very  well,  warned  him 
to  brace  his  yards  sharper,  but  he  refused.     Is  it  possible  to  see 
anything  in  this  conduct  but  ignorance  and  obstinacy  united  ?  This 
account  of  the  neutral  master  is  fully  confirmed  by  the  affidavit  (a) 
of  a  passenger  on  board,  the  widow  of  a  British  officer.     She  says, 
"  that  the  prize-master  refused  to  take  the  pilot  on  board,  or  to 
give  the  neutral  master  the  management  of  the  vessel,  though  he 
was  repeatedly  warned  of  his  danger,  and  that  she  believes  the 
vessel  was  lost  through  his  want  of  skill,  &c."    These  facts  have  not 
been  in  any  manner  denied,  although  ample  time  has  been  given  to 
contradict  them.     Under  these  circumstances,  it  is  impossible  for 
me  to  say  otherwise  than  that  the  ship  was  lost  by  the  misconduct  of 
the  prize-master.     It  is  undoubtedly  a  case  of  calamity,  miseranda 
vel  hosti,  to  be  lamented  by  the  claimant  himself,  if  he  considers 
himself  as  the  enemy  of  his  captors ;  but  it  is  impossible  for  me  to 

(o)  Affidavit  of  Mrs.  Busoh. 
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Sir  W.  Soott. 


steer  clear  of  the  rule  of  law  that  a  principal  is  civilly  answerable        I800 

for  the  conduct  of  his  agent.     I  am  under  the  necessity  of  pro-        ""^ L_ 

nouncing  the  neutral  owner  entitled  to  his  property,  and  must     ThbDee 
direct  restitution  to  be  made  in  value  of  the  ship. 

With  respect  to  the  cargo,  that  is  claimed  for  another  person,  a 
merchant  of  Hamburg ;  that  may  stand  on  other  grounds.  There 
appears  to  have  been  no  cause  of  seizure  of  the  ship,  but  for  the 
purpose  of  briuging  in  the  cargo,  which  was  a  cargo  of  West  India 
produce  going  from  the  colony  of  the  enemy.  I  should  certainly 
hold  there  was  justifiable  cause  of  seizure  as  to  the  cargo,  and  as 
that  may  rest  on  other  grounds,  I  shall  direct  that  to  stand  over. 


THE  DAIFJIE.  [3  c.  Eob. 

139.] 
Cartel  Ship — Principle  of  Protections-Capture  on  Voyage  to  take  up  Cartel 
Duty. 

Cartel  sMps  are  exempt  from  capture  only  when  actually  carrying 
prisoners  or  returning  from  the  service.  But  wlien  ships  going  in  good 
faith,  to  a  port  to  hecome  cartel  ships  vere  captured  :  Held,  that  under 
all  the  circumstances  of  the  case  an  exception  might  he  made  to  the 
general  rule. 

This  was  a  question  arising  on  two  Dutch  ships,  taken  7th  May,         I800 
1800,  on  a  voyage  from  the  Texel  to  Flushing,  and  claimed  as       -^"^^  ^- 
being  under  the  protection  of  a  cartel,  going  to  Flushiug,  for  the 
purpose  of  taking  on  board  some  exchanged  prisoners,  to  convey 
them  to  England. 

Sir  W.  Scott. — These  are  two  Dutch  vessels,  captured  on  the 
7th  May,  and  claimed  as  cartel  ships.  The  question  is,  whether, 
from  the  circumstances  under  which  they  were  taken,  they  are  to 
be  considered  under  the  protection  of  that  character  or  not  ?  It  is 
a  practice  of  no  very  ancient  introduction  among  the  states  of 
Europe  to  exchange  prisoners  of  war  in  this  manner ;  it  has  suc- 
ceeded to  the  older  practice  of  ransoming,  which  succeeded  to  the 
still  more  ancient  practice  of  killing  or  carrying  them  into  cap- 
tivity. I  say  it  is  a  practice  of  no  remote  antiquity,  because,  on 
looking  into  Grrotius,  I  find  not  a  word  of  exchange  in  the  sense 

K.  T 
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1800  in  -which  we  are  now  speaking  of  it.  It  is  a  practice,  therefore, 
"^  '  which,  at  least  as  far  as  his  writings  seem  to  indicate,  was  not  of 
The  Daifjie.  ygry  familiar  and  general  use  in  his  time,  though  perhaps  not 
SirW.  Soott.  altogether  unknown ;  it  is,  however,  of  a  nature  highly  deserving 
of  every  favourable  consideration,  upon  the  same  principles  as  are 
all  other  commercia  belli,  by  which  the  violence  of  war  may  be 
allayed  as  far  as  is  consistent  with  its  purposes,  and  by  which 
something  of  a  pacific  intercourse  may  be  kept  up,  which  in  time 
may  lead  to  an  adjustment  of  differences,  and  end  ultimately  ia 
peace.  At  the  same  time  it  is  highly  proper  that  it  should  be 
conducted  with  very  delicate  honour  on  both  sides,  so  as  to  leave 
no  ground  of  suspicion  that  a  practice  introduced  for  the  common 
benefit  of  mankind  should  be  made  a  stratagem  of  war  or  become 
liable  to  fraudulent  abuse.  I  presume  the  terms  of  cartel  are 
usually  settled  by  agreement  between  the  two  states.  In  the 
present  instance  we  are  not  informed  what  those  terms  of  agree- 
ment are ;  if  they  appeared,  there  might  perhaps  be  no  question 
left ;  perhaps  the  very  letter  of  it  might  decide  the  present  case ; 
or,  supposing  it  not  to  be  within  the  letter,  it  might  still  be  within 
the  spirit  of  the  agreement,  liberally  construed.  Judging  without 
such  information,  and  on  general  principles,  I  must  lay  it  down  as 
clear  that  ships  are  to  be  protected  in  this  office  ad  eundum  et 
redeundum,  both  in  carrying  prisoners  and  returning  from  that 
service.  Whether  there  is  any  stipulation  usually  made  as  to  the 
species  of  ships  to  be  employed  does  not  appear ;  I  should  rather 
understand  from  the  return  made  by  the  transport  board  that 
there  is  not  any  stipulation  on  this  point,  and  perhaps  it  may  be 
immaterial  whether  they  are  merchant  ships  or  ships  of  war  that 
are  so  employed.  It  may,  indeed,  be  possible  to  put  an  extreme 
case,  in  which  the  nature  of  the  ship  might  be  material :  as,  if  a 
fire-ship  was  to  be  sent  on  such  service  to  Portsmouth  or  Plymouth, 
though  she  had  prisoners  on  board,  she  would  undoubtedly  be  an 
unwelcome  visitor  to  a  naval  arsenal,  and  her  particular  character 
might  fairly  justify  a  refusal  to  admit  her;  but,  in  general,  the 
nature  of  the  vessel  does  not  appear  to  be  of  consequence. 

A  particular  circumstance  in  this  case  is,  that  these  vessels  were 
not  actually  employed  as  cartel  ships  nor  taken  in  trajectu  either 
way,  either  going  or  returning,  between  the  ports  of   the  two 
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belligerents;  they  were  not  in  the  actual  discharge  of  those  I800 
functions,  which  would  entitle  them  to  protection  eundo  et  redmndo,  ""  ' 
for  they  were  going  from  the  Texel  to  Flushing,  there,  as  they  TheDaipjib. 
say,  to  take  the  prisoners  on  board.  It  is  the  employment,  and  siiW.  Scott. 
not  the  future  intention,  that  protects ;  they  ask  protection,  there- 
fore, beyond  the  reach  of  the  strict  principle,  which  allows  it  only 
eiindo  and  redeundo.  I  think,  however,  that  the  protection  may  be 
not  improperly  extended,  if  it  appears  that  they  had  in  any  manner 
entered  upon  their  functions  by  being  put  into  a  state  of  actual 
preparation  and  equipment  for  their  employment.  Suppose  that 
such  ships  had  been  found  in  the  Texel  last  year  upon  our  expedi- 
tion into  Holland,  actually  fitted  up  for  this  use,  and  by  being  so 
fitted,  unfitted  for  other  uses :  I  think  they  would  have  claimed  a 
favourable  consideration,  although  they  had  not  a  prisoner  on 
board.  The  passage  of  ships  from  one  of  their  own  ports  to 
another  is  liable  to  more  suspicion.  If  the  protection  of  cartel 
were  universally  allowed  in  such  cases,  it  would  give  the  enemy  the 
means  of  concentrating  his  force  without  molestation.  It  is  said 
that  this  is  a  subject  on  which  suspicions  are  not  to  be  indulged, 
and  that  the  strictest  delicacy  is  to  be  observed  on  both  sides  :  but 
such  an  employment  of  a  vessel  does  in  some  degree  necessarily 
beget  suspicion ;  and  the  best  way  to  avoid  suspicion  is  to  do 
nothing  that  excites  it.  If  it  is  said  that  such  a  voyage  as  this 
between  the  ports  of  Holland  is  to  be  allowed,  under  the  privileges 
of  cartel,  where  are  you  to  stop?  I  am  informed  a  case  has 
occurred  in  which  an  attempt  was  made  by  this  very  Dutch 
Grovernment  to  get  home  their  ships  from  Norway  under  a  pre- 
tence of  this  same  nature.  May  vessels  be  brought  under  this 
pretence  from  the  East  Indies,  or  where  can  the  line  be  drawn  ? 
It  is  said  that  it  was  absolutely  necessary,  and  that  necessity 
justifies  itself ;  but  no  such  necessity  is  shown ;  it  is  hardly  possible 
that  there  could  have  been  any  difficulty  in  finding  shipping  at 
Flushing.  Necessity  being  out  of  the  case,  I  will  venture  to  lay  it 
down  that  a  ship  going  to  be  employed  as  a  cartel  ship  is  not  pro- 
tected by  mere  intention,  on  her  way  from  one  port  to  another  of 
her  own  country,  for  the  purpose  of  taking  on  herself  that  character 
when  she  arrives  at  the  latter  port.  In  some  cases,  perhaps,  such 
a  necessity  may  occui" ;  but,  then,  what  is  the  measure  to  be  pur- 

t2 
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1800         sued  ?     It  is  usual  in  such  cases,  and  it  is  proper,  to  apply  to  the 

"^   •        commissary  of  prisoners  residing  in  the  country  of  the  enemy,  and 

TheDaifjie.    to  obtain  a  pass  from  him.     From  this  practice  alone  we  may 

Sir  w.  Soott.    infer  that  it  is  not  the   employment  that  is  held  to  convey  a 

necessary  protection  in  these  cases,  hut  that  the  security  is  derived 

from  the  special  safe  conduct,  vrhich  would  be  unnecessary  if  the 

mere  service  were  sufficient.     It  is  a  precaution  most  reasonable 

that  such  a  safe  conduct  should  be  obtained,  and  I  cannot  consider 

it  as  depending  on  any  particular  adherence  to  form  on  the  part  of 

this  country,  nor  as  being  peculiar  to  our  government  in  any 

manner,  to  expect  that  such  a  caution  should  be  observed. 

At  the  same  time,  if  these  ships  were  going  in  perfect  good  faith 
on  this  service,  and  had  ventured  out  to  sea  under  a  reliance  of 
being  protected  by  the  nature  of  their  service,  though  it  must  be 
considered  to  be  a  rash  step,  it  would  be  too  strict  to  hold  them 
liable  to  the  penalty  of  confiscation.  The  question,  therefore, 
resolves  itself  into  a  question  of  fact,  whether  there  was  on  the 
part  of  those  intrusted  with  the  management  of  this  business  an 
honest  persuasion  that  in  goiag  to  Mushing  on  this  service  they 
should  be  protected?  If  so,  I  should  not  be  disposed  to  hold 
them  liable  to  the  penalty  of  confiscation.  Then  what  are  the 
particular  circumstances  of  their  situation  ?  They  have  instruc- 
tions on  board  from  their  own  government,  and  they  had  an 
English  ensign  hoisted  when  they  were  addressed ;  so  far  they 
appear  clothed  with  the  usual  marks  of  cartel  ships,  though  the 
latter  circumstance  does  not  weigh  much.  The  objections  that 
have  been  taken  are  that  they  did  not  communicate  with  the 
adverse  government  to  give  notice  that  these  ships  were  to  be  so 
employed.  This,  I  have  said,  might  be  a  rash  and  imprudent 
negligence  on  their  part,  but  it  is  not  decisive  against  them  to 
show  that  they  were  acting  fraudulently.  It  is,  besides,  stated  to 
me  that  there  is  no  English  commissary  residing  in  Holland, 
which  takes  off  in  some  degree  from  the  force  of  this  objection.  It 
is  further  urged  that  notice  was  not  sent  to  their  own  agent  here 
till  after  the  capture,  and  perhaps  till  after  the  knowledge  of  it. 
The  capture  was  made  on  the  7th  May ;  the  first  letter  that  was 
written  to  him  is  of  the  9th  May,  and  the  second  of  the  10th,  both 
reaching  him  at  the  same  time ;  but  perhaps  it  was  not  thought 
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necessary  to  write  to  him  till  the  vessels  were  actually  dispatched,        isoo 
when  the  functions  of  his  office  were  to  begin.      It  is  said  the  size       -^"^y  ^- 
of  the  vessels  is  disproportionate  to  their  employment,  and  that  TheDaiwie. 
they  were  larger  than  such  service  required ;   but  one  is  an  old  gj^  -vfTsoott, 
East  Indiaman  which  had  been  lying  some  time  iu  the  Texel ; 
and  it  is  to  be  observed  that  the  persons  employed  to  navigate 
her  were  taken  out  of  the  military  hospital,  and  might,  on  account 
of  their  health,  require  more  than  ordinary  accommodation.     It  is 
to  be  considered  also,  that  prisoners  were  to  be  brought  back,  and 
therefore  perhaps  the  size  might  not  be  ill-adapted  to  all  these 
circumstances.     Again,  it  is  objected  that  they  had  a  quantity  of 
shot  on  board,  but  as  I  understand,  for  the  purpose  of  ballast  only. 
The  quantity  is  not  large,  not  more  than  12  tons  out  of  150  ;  and 
it  cannot  be  conceived  that  such  an  article  might  not  be  carried  as 
conveniently,  for  any  sinister  purpose,  from  the  Texel  to  Flushing, 
by  their  own  inland  navigation.     As  to  the  manner  of  stowing 
them  in  sand  and  gravel  among  the  ballast,  it  is,  I  presume,  the 
usual  way  of  stowing  such  articles  when  they  are  not  fastened 
down  with  cramps.     It  is  said,  the  persons  on  board  did  not  con- 
duct themselves  conformably  to  their  instructions ;  they,  however, 
appear  to  have  done  so  sufficiently;  or  at  least,  if  there  was  nothing 
indicative  of  a  hostile  intention,  I  should  not  be  disposed  to  draw 
an  unfavourable  conclusion  from  slight  circumstances  of  behaviour. 
It  is  said  they  had  not  their  English  colours  flying,  but  they 
hoisted  them  on  being  addressed ;  it  is  said  also,  that  they  did  not 
stop,  on  the  inquiry  of  our  cutter,  to  give  an  account  of  themselves. 
This  again  was  an  imprudence,  as  it  might  perhaps  have  prevented 
aU  this  difficulty ;  but  I  do  not  think  it  amounts  to  anything 
more.     These  are  the  principal  circumstances  on  which  objections 
are  raised,  to  show  that  they  were  not  acting  in  a  bond  fide  pursuit 
of  the  cartel  character  and  office.     There  are,  I  think,  on  the  other 
side,  circumstances  indicating  a  fair  and  honest  intention.     The 
quality  of  the  ships  is  something ;  they  appear  to  have  been  old 
East  Indiamen,  which  had  been  laid  up,  and  might  be  extremely 
fit  for  this  service,  and  for  hardly  any  other.     In  the  next  place, 
they  were  in  some  degree  of  preparation,  and  therefore  entitled  to 
the  benefit  of  the  principle,  which  I  have  thrown  out  on  that 
point.     Every  gun  was  taken  out ;  they  showed  no  measure  of 
offensive  operations  to  the  little  English  vessel  that  was  hovering 
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1800  about  them.  I  do  not  observe  that  it  has  been  stated  in  argument 
^"^y  ^-  that  any  particular  view  of  hostility  was  to  be  answered  by  their 
TheDaifjib.  repairing  to  Flushing.  The  officers  on  board  positively  swear 
Sir  w.  Soott.  "  they  were  going  as  cartel  ships."  They  must  either  be  affected 
with  ignorance  or  wUful  fraud ;  credit  must  be  given  to  their 
representations.  The  character  of  enemy  does  certainly  admit  of 
stratagem  and  artifice  .  to  a  certain  extent,  yet  not  upon  such 
occasions  as  these;  on  such  occasions  the  most  scrupulous  attention 
to  good  faith  has  always  been  observed  by  the  old  governments  of 
Europe,  agreeably  to  the  system  on  which  the  affairs  of  Europe 
have  been  happily  conducted  for  a  great  length  of  time.  There 
are,  indeed,  new  governments  that  have  omitted  no  opportunity  of 
expressing  themselves  adversely  to  all  rules  on  which  the  old 
system  has  been  founded ;  and  it  may  be  doubtful  how  far  they 
are  disposed  to  conform  in  practice  to  those  ancient  principles : 
but  they  shall  have  an  example  at  least  to  show  them,  that  the 
ancient  governments  still  adhere,  with  the  most  delicate  attention, 
to  all  the  principles  on  which  the  public  affairs  of  Europe  have 
hitherto  been  managed  :  they  shall  see  that  it  is  their  interest  to 
respect  that  system,  whatever  views  they  may  have  had  in  affectiag 
to  treat  it  with  indignity  and  contempt. 

These  are  the  considerations  on  which  I  shall  direct  these  vessels 
to  be  restored ;  at  the  same  time,  I  must  say  that  there  has  been 
much  rashness  and  imprudence.  The  whole  of  the  trouble  and 
expense  of  these  proceedings  has  been  occasioned  by  the  irregu- 
larity of  their  conduct.  It  is  but  fit  that  this  expense  should  fall 
upon  them;  therefore  I  restore  these  vessels  subject  to  the  payment 
of  the  expenses  of  this  suit  {a). 

[5  0.  Rob.  {^)  III  tlis  I'"'  CHoire,  December  2nd,  1803,  the  principle  of  this  case  was 

192.]    '     foUowed. 

Court. — When  this  case  came  on  before,  the  Court  intimated  a  disposition 
to  sustain  the  claim,  if  it  should  appear  to  have  been  the  understanding  of 
the  parties,  and  particularly  of  the  party  granting  the  permission,  that  a  ship 
sailing  on  this  service  under  a  flag  of  truce  should  be  protected,  though  not 
strictly  a  cartel.  Whether  the  British  commander  might  have  exceeded  his 
powers,  or  have  made  an  improvident  concession,  would  not,  I  think,  super- 
sede the  obligation  which  this  Court  would  feel  itself  under  to  support  the 
good  faith  of  the  agreement,  on  which  the  other  party  had  acted  with  con- 
fidence. The  prisoners  were  sent  to  Martinique,  probably  for  mutual  con- 
venience. This  contract  was  then  entered  into  between  the  prefect  of  the 
government  of  that  place  and  the  master  of  this  ship,  under  the  direction  of 
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lii.] 

Blockade — Non-effective  Character — Ship  Mestored — Cargo  Condemned. 

When  a  neutral  ship  had  heen  permitted  to  enter  a  blockaded  port,  and 
on  coming  out  -with  a  cargo  there  shipped  had  passed  the  blockading 
force,  but  was  afterwards  seized  by  a  cruiser  not  engaged  on  the  blockade : 
Held,  that  the  blockade  had  been  relaxed,  and  that  under  the  circum- 
stances the  ship  should  be  restored.  The  Neptunus  {No.  2),  ante,  p.  195, 
followed.  Held  also,  that  the  owners  of  the  cargo  had  not  brought  them- 
selYes  within  the  exception  to  the  general  rule,  and  that  the  cargo  must 
be  condemned. 

This  was  tlie  case  of  a  Prussian  vessel  taken  14th  June,  1799,         iso" 

on  a  Yoyage  from  EiOuen  to  Altona,  and  proceeded  against  for  a  — !_ 

breaoli  of  tlie  blockade  of  Havre.  On  a  former  hearing  it  had 
been  contended  on  the  part  of  the  claimant  that  the  blockade  was 
to  be  considered  as  relaxed,  and  an  application  was  directed  to  be 
made  to  the  Admiralty  for  information  respecting  the  continuance 
of  the  blockade  of  Havre.  A  certificate  was  now  produced  from 
the  Admiralty  in  these  words : — "  Certifying  to  the  Eight  Honour- 
able Sir  Wniiam  Scott,  Judge  of  the  High  Court  of  Admiralty  of 
England,  that  the  port  of  Havre  de  Ghrace  in  France,  and  the  other 
ports  of  the  Seine,  were  ordered  to  be  blockaded  by  his  Majesty's 
ships  on  the  28th  of  February,  1798 ;  and  that  such  blockade  has 
not  since  that  time  been  raised  or  relaxed  by  any  orders  from  the 
Eight  Honourable  the  Lords  Commissioners  of  the  Admiralty  to 
his  Majesty's  cruisers ;  but  the  said  port  has  been,  and  still  con- 
tinues to  be,  in  a  state  of  blockade.     July  4th,  1800." 

the  captain  general.  It  is  now  certified  not  to  have  exceeded  the  intention 
of  the  British  officer,  under  whose  permission  these  prisoners  were  allowed 
to  return  to  Prance ;  and  that  is  the  point  to  which  I  principally  look,  and 
which  approaches  to  the  foundation  of  the  principle  laid  down  by  the  Court 
in  the  case  referred  to.  Something  has  been  said  of  the  bad  faith  which  the 
Government  of  France  has  practised  on  some  similar  occasion  in  detaining  a 
vessel  sent  regularly  as  a  cartel  ship  from  this  country  to  a  port  of  Trance. 
Such  a  behaviour  would  on  no  account  be  resorted  to  as  a  precedent,  to  which 
this  Court  would  attend,  in  considering  the  proper  effect  of  the  proceedings 
of  these  parties  iu  this  transaction.  I  am  of  opinion  that  the  representation 
of  the  claimant  is  substantially  confirmed  by  the  British  officer,  and  I  shall 
decree  restitution,  giving  the  captor  the  expenses  of  taking  the  depositions, 
and  of  the  further  proof  that  has  been  necessary  to  clear  up  this  matter. 

In  the   Carolina,  the  Court  held  as  to  contracts  for  cartel  ships  that  "  the     [6  0.  Rob. 
actual  existence  of  a  war  is  not  essentially  necessary  to  give  effect  to  them,  336. J 

but  that  it  will  be  sufficient  if  they  are  entered  into  prospectively  and  in 
expectation  of  approaching  war." 
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1800  Sir  W.  Scott. — This  is  the  case  of  a  ship  taken  on  a  voyage 

"^     '      from  Havre  to  Altona.     All  the  papers  express  that  the  ship  came 

The  JuFPEow  from  Havre,  and  there  is  no  dissimulation  of  that  circumstance. 
Maeia 
ScKEOEDEE.    The  mastcr,  on  his  examination,  says  "  that  he  does  not  know 


Sir  W.  Scott.   ^^^  what  reason  he  was  taken  " ;   hut   it   is  not  necessary  that 
the  captor  should  have  assigned  any  reason  at  the  time  of  capture : 
he  takes  at  his  own  peril,  and  on  his  own  responsibility,  to  answer 
in  costs  and  damages  for  any  wrongful  exercise  of  the  rights  of 
capture.     At  the  same  time  it  may  be  a  matter  of  convenience  that 
some  declaration  should  be  made,  because  it  is  possible  that  if  the 
grounds  are  stated  it  may  be  in  the  power  of  the  neutral  master  to 
give  such  reasons  as  may  explain  away  the  suspicion  that  is  sug- 
gested.    It  may  therefore  be  convenient  to  both  parties,  but  it  is 
not  absolutely  necessary ;  it  is  not  a  duty  incumbent  on  the  captor 
to  state  his  reasons ;  much  less  it  is  to  be  argued  negatively,  that 
because  no  mention  was  made  of  the  blockade  at  the  time  of 
capture,  it  must  necessarily  have  been  unknown  to  both  the  parties. 
In  the  depositions  the  neutral  master  swears  very  positively  to 
his  own  ignorance  of  the  fact  of  blockade,  and  states  in  a  very 
ingenuous  manner  the  course  of  his  late  voyages,  "  that  he  had 
been  from  Memel  to  Sandwich,  that  he  sailed  from  thence  for 
Embden,  but  was  prevented  by  winds,  and  went  to  Bordeaux, 
from  thence  to  Havre,  and  was  now  proceeding  from  Havre  to 
Altona,  having  never  broken  a  blockade  nor  received  any  notifica- 
tion ; "  and  in  this  account  he  is  supported  by  another  witness. 
However,  the  fact  turned  out  to  be,  and  the  captors  had  a  perfect 
right  to  avail  themselves  of  it,  that  Havre  was  in  a  state  of  blockade, 
and  though  this  vessel  had  passed  the  blockadiag  force,  and  was 
taken  by  a  cruiser  not  employed  on  that  service,  yet  it  has  been 
held  by  the  Court  (a),  that  where  a  ship  has  contracted  the  guilt 
by  sailing  with  an  intention  of  entering  a  blockaded  port,  or  by 
sailing  out,  the  offence  is  not  purged  away  till  the  end  of  the 
voyage;    till  that  period  is  completed,  it  is  competent  to  any 
cruisers  to  seize  and  proceed  against  her  for  that  offence.     If, 
therefore,  the  fact  is  proved  that  the  ship  had  violated  a  blockade, 
there  can  be  no  doubt  but  that  this  cutter  will  be  entitled  to  the 
benefit  of  it  against  her. 

(a)  Wdvaart  Van  Pillaw,  ante,  p.  207. 
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It  is  perfectly  clear  that  a  blockade  had  taken  place  some  months        isoo 

before,  and  that  the  notification  was  communicated  to  the  claimant's        "^     ' 

government  not  only  that  a  blockade  would  be  imposed,  but  of  a  The  Jotpeow 

...  .  Maeia 

most  rigorous  kind.     A  blockade  may  be  more  or  less  rigorous,    Soheoedeh. 

either  for  the  single  purpose  of  watching  the  military  operations  of  gjj.  ■^_  gj,pj.^_ 
the  enemy,  and  preventing  the  egress  of  their  fleet,  as  at  Cadiz;  or, 
on  a  more  extended  scale,  to  cut  off  all  access  of  neutral  vessels  to 
that  interdicted  place,  which  is  strictly  and  properly  a  blockade,  for 
the  other  is,  in  truth,  no  blockade  at  all  as  far  as  neutrals  are  con- 
cerned. It  is  an  undoubted  right  of  belligerents  to  impose  such  a 
blockade,  though  a  severe  right,  and,  as  such,  not  to  be  extended 
by  construction ;  it  may  operate  as  a  grievance  on  neutrals,  but  it 
is  one  to  which,  by  the  law  of  nations,  they  are  bound  to  submit. 
Being,  however,  a  right  of  a  severe  nature,  it  is  not  to  be  aggravated 
by  mere  construction. 

The  notification  in  this  instance  declared  that  the  blockade  was 
to  be  of  the  most  rigorous  kind.  The  Seine  was  to  be  perfectly 
sealed  up,  no  ingress  or  egress  was  to  be  allowed ;  the  blockade 
was  to  be  as  complete  as  the  blockading  force  could  make  it. 
This  was  the  tenor  of  the  notification  given  to  foreign  govern- 
ments, and  I  cannot  entertain  the  least  doubt  that  the  orders 
which  were  given  to  our  Admiralty  were  conformable  to  it.  It  is 
impossible  to  suppose  that  the  orders  for  carrying  into  effect  a 
great  measure  so  materially  affecting  other  states  would  not  be 
given  by  government  with  the  utmost  exactness.  When  such 
measures  are  imposed,  it  might  be  a  matter  of  convenience  if  some 
notification  was  given  to  this  Court,  which  is  ultimately  to  decide 
on  the  consequences  resulting  from  it.  It  might  be  desirable  also 
that  our  fleets  in  other  stations  should  be  apprised  of  it.  But 
these  are  considerations  of  convenience  and  practice,  in  no  way  inter- 
fering with  the  effect  of  the  notification  that  has  been  made  and 
the  means  that  have  been  taken  to  carry  it  into  execution.  It  is 
impossible  to  suppose  that  the  communication  so  made  by  the 
government  to  the  Board  of  Admiralty  was  not  acted  upon  by  the 
Admiralty  with  equal  exactness ;  no  one  who  knows  the  manner 
in  which  that  Board  has  at  all  times  been  conducted,  can  doubt 
that  the  orders  for  carrying  such  a  measure  iato  effect  were  framed 
and  delivered  to  our  cruisers  on  that  station  with  the  utmost 
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1800         dispatch  and  precision.      This  fact  I  will  venture  to  assume,  that 
^^^  ^^"       orders  must  have  been  given  to  these  cruisers  in  the  most  regular 

The  Jotpeow  manner;  yet  I  cannot  shut  my  eyes  to  a  fact  that  presses  upon  the 
SoHEOBDBB.    Court,  that  the  blockade  has  not  been  duly  carried  into  effect.     A 

Sir  wTsoott  temporary  and  forced  secession  of  the  blockading  force  from  the 
accidents  of  winds  and  storms  would  not  be  sufficient  to  constitute 
a  legal  relaxation ;  but  here  ships  are  stopped  and  examined  and 
suffered  to  go  in.  The  master  of  this  particular  vessel  says,  "  that 
in  coming  out  he  saw  no  ships  for  forty-eight  hours."  That  might 
be  accidental;  but  when  he  entered  they  were  on  the  station,  yet 
no  attempt  was  made  to  prevent  him  from  going  in.  No  contra- 
diction is  opposed  to  this  account,  though  I  have  no  doubt  that  a 
proper  application  has  been  made  to  the  King's  ships  concerned. 
In  other  cases  also,  it  appears  that  no  force  was  applied  for  the 
purpose  of  enforcing  the  blockade  ;  the  same  permission  was  given 
to  go  in.  How  this  happened  I  cannot  divine,  for  I  find  the 
orders  of  the  Admiralty  of  the  27th  August,  1799,  were  "  to  block 
up  the  port  of  Havre,"  and  these  seem  to  connect  themselves  with 
the  former  orders.  There  is,  besides,  a  letter  from  Mr.  Nepean  to 
Captain  Grriffiths,  in  answer  to  a  letter  stating  "  that  the  Fly  had 
examined  a  scow  and  suffered  her  to  go  in,"  in  which  Mr.  Nepean 
writes,  "  I  am  commanded  to  acquaint  you  that  you  are  not  to 
suffer  any  vessel  to  enter,  &c."  There  can  be  no  doubt,  then,  of 
the  intention  of  the  Admiralty  that  neutral  ships  should  not  be  per- 
mitted to  go  in,  but  the  fact  is  that  it  was  not  in  every  instance 
carried  into  effect. 

What  is  a  blockade,  but  to  prevent  access  by  force  ?  If  the  ships 
stationed  on  the  spot  to  keep  up  the  blockade  will  not  use  their 
force  for  that  purpose,  it  is  impossible  for  a  Court  of  Justice  to  say 
there  was  a  blockade  actually  existing  at  that  time  so  as  to  bind 
this  vessel.  Then  the  only  ground  on  which  she  could  be  affected 
would  be  that  the  whole  voyage  was  criminal  from  the  time  of 
sailing  from  Bordeaux,  without  any  reference  to  the  conduct  of 
the  blockading  force.  In  opposition  to  that,  I  am  to  consider  that 
the  ship  was  not  coming  from  her  own  port.  She  had  been  some 
time  absent  from  her  own  country;  she  had  been  in  our  ports, 
where  it  is  possible  the  notification  might  not  have  reached  her ; 
she  afterwards  went  to  Bordeaux.     During  the  time  necessarily 
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employed  in  two  such  voyages,  if  the  master  had  heen  accidentally        isoo 

informed  of  the  blockade  before,  it  would  be  a  little  hard  to  say        "^ : — 

that  he  might  not  entertaia  a  conjecture  that  the  blockade  had  The  Jotfbow 
ceased.  I  fear  that  alone  would  not  avail  him ;  but  coupling  it  Soheoedee. 
with  the  fact  that  no  force  appeared  to  prevent  him  from  going  in,  gjj.  ^_  Scott. 
it  would  be  a  little  rigorous  to  bind  down  the  strict  principle  of 
law  on  him.  I  think  these  circumstances  bring  the  case  within 
the  principle  of  the  Neptunus{a),  in  which  it  appeared  that  the 
ship  sailed  with  an  intention  of  breaking  the  blockade  of  Havre, 
or,  rather,  under  the  chance  of  finding  that  the  blockade  had  ceased. 
She  met  with  Admiral  Duncan's  fleet,  and  was  informed  that 
Havre  was  open ;  and  the  Court  held,  that  after  that  permission 
she  was  not  to  be  considered  as  taken  in  delicto.  In  the  present 
case  the  ship  was  permitted  to  go  in  with  a  cargo.  Looking  at 
the  facts  that  she  came  from  the  south  of  Europe,  and  that  she 
was  actually  permitted  to  enter,  I  think  she  briags  herself  within 
the  scope  of  the  favourable  considerations  applied  to  that  former 
case.  It  is  impossible  for  me  to  say  this  without  observing,  at  the 
same  time,  on  the  great  mischief  that  ensues  from  this  sort  of 
inattention  practised  by  our  cruisers.  It  is  in  vain  for  govern- 
ments to  impose  blockades,  if  those  employed  on  that  service  will 
not  enforce  them.  The  inconvenience  is  very  great,  and  spreads 
far  beyond  the  individual  case :  reports  are  eagerly  circulated  that 
the  blockade  is  raised ;  foreigners  take  advantage  of  the  informa- 
tion ;  the  property  of  innocent  persons  is  ensnared ;  and  the  honour 
of  our  own  country  is  involved  in  the  mistake. 

Ship  restored  (6). 

(a)  Ante,  p.  195.  of  the  blockade,  but  undorstood  that 

(6)  In  the  Vrow  Barbara,  which  it  had  been  relaxed." 
■was  a  case  of  a  ship  taken  on  a  For  the  claimant,  Laurence  said :  It 
voyage  from  Havre  to  Hamburg,  was  a  case  in  which  all  the  favour- 
oth  July,  1799,  it  appeared  that  able  consideration  applied  to  the  iVc;?- 
she  had  been  stopped  and  examined  tunus  and  the  preceding  case  con- 
in  going  into  Havre,  and  had  been  curred;  that  on  being  warned  o3 
informed,  on  asking  whether  she  from  the  ports  of  Holland  by  the 
might  go  in,  "that  on  a  particular  Courier,  26th  April,  1799,  the 
signal  (which  was  afterwards  made)  master  of  this  vessel  asked  if  she 
she  might."  The  master  in  this  case  might  go  on  to  Havre:  it  was  answered 
acknowledged  "that  he  had  known  "  she  might ; "  she  went  on,  and  was 
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1801 
June  24. 


The  question  as  to  the  cargo  of  the  Juffrow  Maria  came  before 

the  Court  on  the  24th  June,  1801,  when  aJB&davits  were  offered 

The  Jutfeow  from  several  claimants,  statins  their  ignorance  of  the  blockade  of 
Maeia  .  .  . 

ScHEOEDEE.    HuYre  at  the  time  of  shipment ;  and  it  was  contended  that  under 

the  general   relaxation   of    the   blockade  of    Havre,  which  had 

appeared  to  have  taken  place  during  the  winter,  1798,  and  the 

ensuing  spring  and  summer,  these  persons  had  been  led  to  suppose 

that  it  had  altogether  ceased;    and  therefore  that  orders  given 

under  that  mistake  were  to  be  considered  as  given  in  a  state  of 

justifiable  ignorance,  and  could  not  be  imputed  to  them  as  a  breach 

of  the  blockade  of  Havre. 

Sir  W.  Scott. — The  rule  by  which  the  Court  has  been  induced 
to  act  towards  certain  vessels,  in  consequence  of  the  relaxed  manner 
in  which  the  blockade  of  Havre  appeared  to  have  been  enforced  in 
those  particular  cases,  by  no  means  interferes  with  the  general 
effect  and  operation  of  this  blockade.  On  the  contrary,  the  Court 
has  held  that  there  was  no  general  relaxation,  although  particular 


permitted  to  go  in  and  come  out,  and 
■was  at  last  picked  up  by  one  of  the 
same  squadron  -witli  tie  Courier, 
who  had  warned  her  off  from  the 
ports  of  Holland,  having  at  that  time 
no  intimation  of  the  blockade  of 
Havre. 

The  Court  considered  this  to  be 
a  case  still  more  strongly  entitled 
to  a  favourable  application  of  the 
principle. 

Eestored. 

In  the  case  of  the  Hmricus, 
captured  8th  September,  1799,  on  a 
voyage  from  Havre  to  Lisbon,  a 
similar  excuse  prevailed.  The  master 
stated  that  he  had  received  permis- 
sion of  the  Duchess  of  York  to  go  in 
with  a  cargo  of  coals,  and  was  cap- 
tured on  his  returned  voyage.  The 
Court  held  the  permission  to  go  in 
-with  a  cargo  included  the  permission 
to  that  ship  to  come  out  with  a  cargo. 

Ship  restored. 

In  the  Venscab,   taken  3rd   Octo- 


ber, 1799,  going  into  Havre,  the 
papers  purported  the  voyage  to 
be  from  St.  Martin's  to  Copen- 
hagen. To  account  for  the  devia- 
tion it  was  said  that  the  ship 
had  sustained  damage,  and  was 
obliged  to  put  in;  that  during  the 
period  in  which  the  Court  had  deter- 
mined there  was  no  blockade  exist- 
ing, from  November,  1798,  to  Sep- 
tember, 1799,  she  had  gone  in  and 
out  without  molestation. 

The  Court  held  this  ship  to  be 
entitled  to  the  same  principle,  but 
observed :  "  I  beg  it  may  be  under-- 
stood,  that  I  hold  the  blockade  to 
have  existed  generally,  though  indi- 
vidual ships,  in  some  few  instances, 
are  entitled  to  an  exemption  from 
the  penalty  in  consequence  of  the 
irregular  indulgence  shown  to  them 
by  the  blockading  force.  It  has 
never  been  held  by  the  Court  that  no 
blockade  existed  from  November, 
1798,  to  September,  1799." 
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vessels  were  considered  to  be  protected  by  the  loose  manner  in         isoi 
whicli  the  blockade  was  kept  up  towards  them.     The  ship  in  the      "^""^  ^*- 


present  case  was  restored  on  the  ground  that  she  had  been  allowed  The  Jotpkow 

.        .  .  Maeia 

to  go  in  with  a  cargo,  and  therefore  might  be  understood  to  be  at    soheoedee. 

liberty  to  come  out  with  a  cargo.  But  the  extent  of  that  principle  g-^.  ^  g^g^j. 
is  to  be  confined  to  those  who  had  been  the  objects  of  this  improper 
indulgence.  The  ship  was  restored  ;  but  it  by  no  means  follows 
that  the  owners  of  the  cargo  stand  on  the  same  footing  :  that 
may  have  been  shipped,  in  consequence  of  criminal  orders,  direct- 
ing it  to  be  sent  on  any  opportunity  of  slipping  out.  It  is  there- 
fore not  to  be  argued  that  the  release  of  the  ship  is  any  conclusive 
evidence  respecting  the  cargo. 

Then  how  stands  this  case  as  to  the  owners  of  the  cargo  ?  After 
the  blockade  had  been  notified,  the  most  prudent  conduct  would 
have  been  to  wait  for  a  relaxation  from  the  belligerent  who 
imposed  the  blockade  before  they  gave  any  orders.  At  any  rate, 
it  could  go  no  further  than  this :  that  the  orders  should  be  provi- 
sional, directing  shipments  to  be  made  when  the  blockade  should 
be  raised;  as  an  absolute  order  during  the  continuance  of  a 
blockade,  if  executed,  must  be  considered  to  be  a  breach  of  that 
blockade.  Under  any  circumstances,  such  a  provisional  order 
would  be  attended  with  great  hazard  in  respect  to  the  good 
faith  of  the  enemy  shipper,  who  may  be  under  a  temptation  to 
ship  off  his  goods,  without  regard  to  the  risk  of  his  employer,  and 
this  risk  persons  giving  such  order  must  be  content  to  take  on 
themselves.  The  affidavit  that  has  been  introduced  only  states, 
"  that  he  was  ignorant  at  the  time  of  shipment."  That  will  not 
be  sufficient ;  that  will  not  purge  away  the  offence  at  the  time  of 
giving  the  orders.  The  parties  must  either  state  themselves  to 
have  been  ignorant  of  the  blockade,  at  the  time  of  ordering  the 
goods,  and  show  the  grounds  of  their  opinion  arising  out  of  any 
of  these  particular  instances  of  relaxation  to  individual  ships ;  or, 
at  least,  they  must  show  that  the  orders  were  provisional.  Under 
this  affidavit  they  have  not  brought  themselves  within  the  limits  of 
this  indiilgence,  and  I  reject  the  application. 

In  some  other  claims,  Laurence  said  there  were  several  affidavits 
which  had  not  been  translated,  and  might  prove  orders  given 
provisionally. 
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1801  The  Court  was  at  first  disposed  to  let  them  stand  over.     After- 

wards, on  consideration :  I  think  the  indulgence  will  not  avail  them ; 


The  Jttfpeow  because,  supposing  they  should  make  out  that  they  gave  a  con- 
SoHEOEDEE.    ditioual  order ;  still,  I  hold  that  the  blockade  did  actually  exist  at 

Sir  W.  Scott.  ^^®  time  when  they  were  carried  into  execution,  and  they  must 
take  upon  themselves  to  answer  for  the  undue  execution  of  those 
orders,  and  make  the  shippers  answerable  to  them.  If  this  rule 
was  not  adopted,  there  would  be  no  end  to  shipments  made  during 
a  blockade,  whilst  there  would  be  nobody  at  all  responsible  for 
such  acts  of  misconduct. 

Cargo  condemned. 


[3  c.  Eob.  TWEE  G-EBEOEDEES  (No.  1). 

162.] 

Capture — Neutral  Territory, 

When  a  sHp  Ijdng  in  neutral  territory  sent  out  boats  whioli  captured 
an  enemy  ship  outside  tlie  neutral  territory :  Held,  that  as  an  act  of 
hostOity  must  not  take  its  commencement  ■witMn  neutral  territory,  the 
captured  ship  must  be  restored. 

1800  This  was  a  case  respecting  four  Dutch  ships,  taken  in  the 

"^  •  Western  Ems,  in  or  near  the  Grroningen  Wat,  by  boats  sent  from 
the  L'Espiegle,  then  lying  in  the  Eastern  Ems.  The  material 
point  of  the  case  turned  on  the  question  of  territory.  The 
Prussian  consul  claiming  restitution  (by  the  direction  of  the 
Charg^  (a)  des  Affaires  of  Prussia),  on  a  suggestion  that  it  was  a 
capture  made  within  the  protection  of  the  Prussian  territory. 

Siu  W.  Scott. — This  ship  was  taken  on  the  14th  July,  1799,  on 
a  voyage  from  Embden  to  Amsterdam,  which  was  then  under 
blockade ;  a  claim  has  been  given  by  the  Prussian  Government, 
asserting  the  capture  to  have  been  made  within  the  Prussian 
territory.  In  the  course  of  the  discussion  which  this  suit  has  pro- 
duced, it  has  been  contended  that  although  the  act  of  capture  itself 

(a)  In  claims  of  this  nature  it  has  an  individual  claimant,  but  that  it 

been  held   in   the  Eirusco,   and  in  must  proceed  from  the  government 

other  cases,   that    a    suggestion   of  whose  territory  is  asserted  to  have 

neutral  territory  cannot  be  set  up  by  been  violated. 
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might  not  take  place  within  the  neutral  territory,  yet  that  the        1800 
ship  to  which  the  capturing  boats  belonged  was  actually  lying  within      J^y^  ■ 
the  neutral  limits,  and  therefore,  that  wherever  the  place  of  capture        Twee 

might  he,  the  station  of  the  ship  was  in  itself  sufficient  to  affect  the        

legality  of  the  capture.  SirW.Soott. 

Upon  the  question  so  proposed,  the  first  fact  to  be  determined  Is 
the  character  of  the  place  where  the  capturing  ship  lay,  whether 
she  was  actually  stationed  within  those  portions  of  land  and  water, 
or  of  something  between  water  and  land,  which  are  considered  to 
be  within  the  limits  of  the  Prussian  territory.  On  this  point  I  am 
Inclined  to  think,  on  an  inspection  of  the  charts,  and  on  hearing 
what  has  been  urged,  that  she  was  lying  within  the  limits  to  which 
neutral  immunity  Is  usually  conceded.  She  was  lying  in  the 
eastern  branch  of  the  Ems,  within  what  may,  I  think,  be  con- 
sidered as  a  distance  of  three  miles  at  most  from  East  Friesland. 
An  exact  measurement  cannot  easily  be  obtained ;  but  In  a  case  of 
this  nature,  in  which  the  Court  would  not  willingly  act  with  an 
unfavourable  minuteness  towards  a  neutral  state,  it  will  be  disposed 
to  calculate  the  distance  very  liberally,  and  more  especially  as  the 
spot  iu  question  is  a  sand  covered  with  water  only  on  the  flow  of 
the  tide,  but  Immediately  connected  with  the  land  of  East  Fries- 
land,  and  when  dry  may  be  considered  as  making  part  of  it.  I 
am  of  opinion  that  the  ship  was  lying  within  those  limits.  In  which 
all  direct  hostile  operations  are  by  the  law  of  nations  forbidden  to 
be  exercised.  That  fact  being  assumed,  I  have  only  to  Inquire 
whether,  the  ship  being  so  stationed,  the  capture  which  took  place 
was  made  under  such  circumstances  as  oblige  us  to  consider  it  as 
an  act  of  violence,  committed  within  the  protection  of  a  neutral 
territory. 

It  is  said  that  the  ship  was  In  all  respects  observant  of  the  peace 
of  the  neutral  territory,  that  nothing  was  done  by  her  which  could 
afEect  the  right  of  territory,  or  from  which  any  inconvenience  could 
arise  to  the  country  within  whose  limits  she  was  lying,  inasmuch 
as  the  hostile  force  which  she  employed  was  applied  to  the  captured 
vessel  lying  out  of  the  territory.  But  that  is  a  doctrine  that  goes  a 
great  deal  too  far.  I  am  of  opinion  that  no  use  of  a  neutral 
territory  for  the  purposes  of  war  Is  to  be  permitted.  I  do  not  say 
remote  uses,  such  as  procuring  provisions  and  refreshments,  and 


Sir  W.  Soott. 
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1800         acts  of  that  nature,  wMoh  the  law  of  nations  TmiTersally  tolerates ; 

^ : hut  that  no  proximate  acts  of  war  are  in  any  manner  to  he  allowed 

TwEB       to  originate  on  neutral  grounds  ;    and  I  cannot  hut  think  that 

O-EBEOEEEES.  .  . 

such  an  act  as  this,  that  a  ship  should  station  herself  on  neutral 
territory,  and  send  out  her  hoats  on  hostile  enterprises,  is  an  act  of 
hostility  much  too  immediate  to  he  permitted ;  for,  suppose  that 
even  a  direct  hostile  use  should  be  required  to  bring  it  within  the 
prohibition  of  the  law  of  nations,  nobody  will  say  that  the  very 
act  of  sending  out  boats  to  effect  a  capture  is  not  itself  an  act 
du'ectly  hostile — not  complete,  indeed,  but  inchoate,  and  clothed 
with  all  the  characters  of  hostility.  If  this  could  be  defended,  it 
might  as  well  be  said  that  a  ship  lying  in  a  neutral  station  might 
fire  shot  on  a  vessel  lying  out  of  the  neutral  territory.  The  injury 
in  that  case  would  not  be  consummated,  nor  received  on  neutral 
ground ;  but  no  one  would  say  that  such  an  act  woidd  not  be  an 
hostile  act,  immediately  commenced  within  the  neutral  territory : 
and  what  does  it  signify  to  the  nature  of  the  act,  considered  for 
the  present  purpose,  whether  I  send  out  a  cannon-shot  which  shall 
compel  the  submission  of  a  vessel  lying  at  two  miles  distance,  or 
whether  I  send  out  a  boat  armed  and  manned  to  effect  the  very 
same  thing  at  the  same  distance?  It  is  in  both  cases  the  direct  act 
of  the  vessel  lying  in  neutral  ground ;  the  act  of  hostility  actually 
begins,  in  the  latter  case,  with  the  launching  and  manning  and 
arming  the  boat  that  is  sent  out  on  such  an  errand  of  force. 

If  it  were  necessary,  therefore,  to  prove  that  a  direct  and  im- 
mediate act  of  hostility  had  been  committed,  I  should  be  disposed 
to  hold  that  it  was  sufficiently  made  out  by  the  facts  of  this  case. 
But  direct  hostility  appears  not  to  be  necessary,  for  whatever  has 
an  immediate  connection  with  it  is  forbidden.  Tou  cannot,  with- 
out leave,  carry  prisoners  or  booty  into  a  neutral  territory,  there  to 
be  detained,  because  such  an  act  is  an  immediate  continuation  of 
hostility.  In  the  same  manner,  an  act  of  hostility  is  not  to  take  its 
commencement  on  neutral  ground.  It  is  not  sufficient  to  say  it  is 
not  completed  there ;  you  are  not  to  take  any  measure  there  that 
shall  lead  to  immediate  violence  ;  you  are  not  to  avail  yourself  of 
a  station  on  neutral  territory,  making  as  it  were  a  vantage  ground 
of  the  neutral  country,  a  country  which  is  to  carry  itself  with 
perfect  equality  between  both  belligerents,  giving  neither  the  one 
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nor  the  other  any  advantage.     Many  instances  have  occurred  in        1800 
which  such  an  irregular  use  of  a  neutral  country  has  heen  warmly      I^hji'i.- 
resented,  and  some  during  the  present  war.      The  practice  which        Tweb 

has  been  tolerated  in  the  northern  states  of  Europe  of  permitting        

French  privateers  to  make  stations  of  their  ports,  and  to  sally  out  ^^'^-  ^<^**- 
to  capture  British  vessels  in  that  neighbourhood,  is  of  that 
number.  And  yet  even  that  practice,  unfriendly  and  noxious  as  it 
is,  is  less  than  that  complained  of  in  the  present  instance,  for 
here  the  ship  without  sallying  out  at  all  is  to  commit  the  hostile 
act.  Every  government  is  perfectly  justified  in  interposing  to 
discourage  the  commencement  of  such  a  practice,  for  the  inconve- 
nience to  which  the  neutral  territory  will  be  exposed  is  obvious. 
If  the  respect  due  to  it  is  violated  by  one  party,  it  will  soon  pro- 
voke a  similar  treatment  from  the  other  also,  till,  instead  of 
neutral  ground,  it  will  soon  become  the  theatre  of  war.  On  these 
grounds  I  am  of  opinion  that  this  capture  cannot  be  maintained, 
and  I  direct  these  vessels  to  be  restored. 

[On  prayer  for  costs  and  damages.] 

Court. — With  respect  to  that,  I  think  the  situation  in  which  the 
vessels  were  stationed  was  too  dubious  to  affect  the  parties  with 
any  intentional  violation  of  neutral  rights.  The  capture  may  have 
arisen  from  misapprehension  and  mistake.  It  is  very  different 
from  a  case  of  actual  attack  on  clear  neutral  territory.  There  is 
no  sufficient  reason  to  induce  me  to  give  costs  and  damages  against 
the  captors. 

THE  IMINA.  [sc.Eob. 

167.] 

Contraband  Cargo — Destination — Neutral  Port — Alteration  of  Destination. 

A  ship  with  a  contraband  cargo  started  on  a  voyage  to  a  blockaded  port. 
Such  destination  would  have  made  the  cargo  contraband.  The  master, 
before  reaching  it,  being  apprised  of  the  blockade,  altered  the  voyage  to  a 
neutral  port,  but  the  ship  was  captured  before  reaching  it.  Held,  that 
as  the  ship  was  captured  after  the  alteration  in  her  destination,  the  cargo 
should  not  be  condemned,  but  that  the  captors  should  have  their 
expenses  (a). 

This  was  a  case  of  a  cargo  of  ship  timber  which  had  sailed  July,         I800 
1798,  from  Dantzic,  originally  for  Amsterdam,  but  was  going  at     -^"Sf"^*  i- 

{a)  See  the  Minerva,  p.  .301. 
K.  V 
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1800        the  time  of  capture  to  Embden,  in  consequence  of  information  of 
^"^'"^  ^'      the  blockade  of  Amsterdam  (a). 
The  Ikina. 

On  the  part  of  the  claimant,  it  was  said  that  it  consisted  of  small 
pieces  under  20  feet  in  length,  and  that  it  was  fit  only  for  making 
of  masts,  to  which  under  the  improved  method  of  constructing 
masts  almost  any  timber  might  be  applied ;  that  this  was  no 
criterion  of  its  contraband  quality.  Another  and  more  material 
question  arose  respecting  the  destination  ;  as  it  appeared  that  the 
master,  on  hearing  at  Elsineur  that  Amsterdam  was  under  blockade, 
had  formed  the  design  of  changing  his  course  for  Embden,  had 
entered  his  protest  to  that  effect,  and  was  at  the  time  of  capture 
sailing  for  Embden. 

Sir  W.  Scott. — This  is  a  claim  for  a  ship  taken,  as  it  is 
admitted,  at  the  time  of  capture  sailing  for  Embden,  a  neutral 
port ;  a  destination  on  which,  if  it  is  considered  as  the  real  destina- 
tion, no  question  of  contraband  could  arise,  inasmuch  as  goods 
going  to  a  neutral  port  cannot  come  under  the  description  of  con- 
traband, all  goods  going  there  being  equally  lawful.  It  is 
contended,  however,  that  they  are  of  such  a  nature  as  to  become 
contraband  if  taken  on  a  destination  to  a  hostile  port.  On  this 
point  some  difference  of  opinion  seems  to  have  been  entertained ; 
and  the  papers  which  are  brought  in  may  be  said  to  leave  this 
important  fact  in  some  doubt.  Taking  it,  however,  that  they  are 
of  such  a  nature  as  to  be  liable  to  be  considered  as  contraband  on 
a  hostile  destination,  I  cannot  fix  that  character  on  them  in  the 
present  voyage.  The  rule  respecting  contraband,  as  I  have  always 
understood  it,  is  that  the  articles  must  be  taken  in  delicto,  in  the 
actual  prosecution  of  the  voyage  to  an  enemy's  port.  Under  the 
present  understanding  of  the  law  of  nations,  you  cannot  generally 
take  the  proceeds  in  the  return  voyage.  From  the  moment  of 
quitting  port  on  a  hostile  destination,  indeed,  the  offence  is  com- 
plete, and  it  is  not  necessary  to  wait  till  the  goods  are  actually 
endeavouiing  to  enter  the  enemy's  port ;  but  beyond  that,  if  the 

(a)  The  blockade  of   Amsterdam      pended  by  notification  to  tbe  Foreign 
and  of  tbe  ports  of  Holland  was  sus-      Minister,  27th  November,  1799. 
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goods  are  not  taken  in  delicto,  and  in  the  actual  prosecution  of  such        I8OO 
a  voyage,  the  penalty  is  not  now  generally  held  to  attach.  ^^^"'^  ^- 

Some  argument  has  heen  drawn  in  this  case  from  the  conduct  The  Imota. 
of  the  owners.  It  is  said  "  that  they  did  not  consider  these  articles  sirW.  Scott, 
as  contraband  ;  that  they  were  sent  openly,  and  without  suppres- 
sion or  disguise  ;  "  perhaps  that  alone  would  not  avail  them.  It 
appears,  however,  that  Amsterdam  was  declared  by  this  country  to 
be  in  a  state  of  blockade,  a  circumstance  that  would  make  it 
peculiarly  criminal  to  attempt  to  carry  a  cargo  of  this  nature  to 
that  port.  The  master  receives  information  of  this  fact  at  Elsineur, 
and  on  consultation  with  the  consul  of  the  nation  to  which  the 
cargo  belonged,  changed  his  purpose,  and  actually  shaped  his 
course  for  Embden,  to  which  place  he  was  sailing  at  the  time  of 
capture.  I  must  ask  them,  was  this  property  taken  under  such 
circumstances  as  make  it  subject  to  the  penalty  of  contraband  ? 
Was  it  taken  in  delicto,  in  the  prosecution  of  an  intention  of 
landing  it  at  a  hostile  port  ?  Clearly  not ;  but  it  is  said,  that  in 
the  understanding  and  intention  of  the  owner  it  was  going  to  a 
hostile  port ;  and  that  the  intention  on  his  part  was  complete  from 
the  moment  when  the  ship  sailed  on  that  destination.  Had  it 
been  taken  at  any  period  previous  to  the  actual  variation,  there 
could  be  no  question  but  that  this  intention  would  have  been  suffi- 
cient to  subject  the  property  to  confiscation  ;  but  when  the  varia- 
tion had  actually  taken  place,  however  arising,  the  fact  no  longer 
existed.  There  is  no  corpus  delicti  existing  at  the  time  of  capture. 
In  this  point  of  view,  I  think  the  case  is  very  distinguishable  from 
some  other  cases,  in  which,  on  the  subject  of  deviation  by  the 
master  into  a  blockaded  port,  the  Court  did  not  hold  the  cargo 
to  be  necessarily  involved  in  the  consequences  of  that  act.  It  is 
argued,  that  as  the  criminal  deviation  of  the  master  did  not  there 
immediately  implicate  the  cargo ;  so  here,  the  favourable  alteration 
cannot  protect  it ;  and  that  the  offence  must,  in  both  instances,  be 
judged  by  the  act  and  designs  of  the  owner.  But  in  those  cases 
there  was  the  guilty  act  really  existing  at  the  time  of  capture ; 
both  the  ship  and  cargo  were  taken  in  delicto;  and  the  only 
question  was,  to  whom  the  delictum  was  to  be  imputed ;  if  it  was 
merely  the  offence  of  the  master,  it  might  bind  the  owner  of  the 
ship,  whose  agent  he  was ;  but  the  Court  held  that  it  would  be 

u2 
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1800  hard  to  Mnd  the  owners  of  the  cargo  hy  acts  of  the  master, 
-^^S'"*  ^-  who  is  not  de  jure  their  agent,  unless  so  specially  constituted  by 
The  Imina.  them.  In  the  present  instance  there  is  no  existing  delictum.  In 
Sir  W.  Soott.  those  oases  the  criminal  appearance  which  did  exist  was  purged 
away  by  considering  the  owners  of  the  cargo  not  to  be  necessarily 
responsible  for  the  act  of  the  master ;  but  here  there  is  nothing 
requiring  any  explanation.  The  cargo  is  taken  on  a  voyage  to  a 
neutral  port.  To  say  that  it  is  nevertheless  exposed  to  condemna- 
tion, on  account  of  the  original  destination  as  it  stood  in  the  mind 
of  the  owners,  would  be  carrying  the  penalty  of  contraband  further 
than  it  has  been  ever  carried  by  this  or  the  Superior  Court.  If 
the  capture  had  been  made  a  day  before,  that  is,  before  the  altera- 
tion of  the  course,  it  might  have  been  different ;  but  however  the 
variation  has  happened,  I  am  disposed  to  hold  that  the  parties  are 
entitled  to  the  benefit  of  it ;  and  that  under  that  variation  the 
question  of  contraband  does  not  at  all  arise.  I  shall  decree  resti- 
tution ;  but  as  it  was  absolutely  incumbent  on  the  captors  to  bring 
the  cause  to  adjudication  from  the  circumstance  of  the  apparent 
original  destination,  I  think  they  are  fairly  entitled  to  their 
expenses. 

Restitution.     Captor's  expenses  decreed. 


[3 C.Rob.  THE  NEPTUNUS  (No.  4). 

173.] 

Blockade — Neutral  Cargo  Ownei — Liahility  for  Act  of  Agent — Egress. 

Tlie  stringency  of  the  rule  as  to  blockade  may  be  relaxed  in  the  case 
of  a  neutral  cargo  owner  who  is  hond  fide  ignorant  of  the  existence  of  a 
blockade. 

jgQQ  This  was  a  case  arising  out  of  the  blockade  of  Amsterdam,  in 

August  8.  respect  to  several  parts  of  a  cargo  shipped  in  July  and  August, 
1798,  under  the  orders  of  neutral  merchants  of  Hamburg  and 
Portugal.  The  claims  of  several  persons  at  Hamburg  and  other 
neighbouring  ports  were  condemned  under  the  general  rule 
respecting  shipments  in  a  blockaded  port  after  notification. 

On  behalf  of  claimants  resident  in  Portugal,  it  was  prayed  that 
the  Court  would  allow  some  indulgence  in  respect  to  the  distance 
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of  their  situation,  and  permit  them  to  show  that  the  shipments        isoo 
were  made  under  orders  given  previous  to  the  hlockade.  "^"^ 

The 
JTefitttntts 

Sir  W.  Scott. — It  appears  to  me  that  this  case  is  distinguishable        . 

from  the  ease  of  the  Columbia  (a),  and  others  (cited  in  the  argument  °^^-  S"'^''*- 
for  the  captors)  in  which  the  dominion  and  power  over  the  ship 
and  cargo  were  entrusted  to  the  master  and  the  agent  of  the 
claimants.  It  might  he  attended  with  great  hardship  to  neutral 
merchants  if  a  responsibility  for  the  acts  of  agents  in  the  enemy's 
country  was  to  be  bound  down  without  any  consideration  on  them, 
with  the  same  strictness  with  which  the  law  imputes  the  acts  of 
agents  in  ordinary  cases  to  theii'  employers ;  it  is  obvious  that  such 
agents  may  have  private  interests  in  shipping  off  the  merchandise 
of  their  ports  whilst  under  blockade  without  attending  sufficiently 
to  the  risk  of  their  principals.  I  shall  permit  the  orders  to  be  pro- 
duced, that  it  may  be  seen  whether  there  has  been  time  for  counter- 
ordering  the  respective  shipments  after  the  notification  of  the 
blockade,  and  whether  due  diligence  has  been  used  to  this  effect  on 
the  part  of  the  several  claimants. 

On  a  subsequent  day  the  letters  of  orders  were  produced.  In 
one  claim  a  letter  of  orders  was  exhibited  17th  October,  1797,  "  to 
send  with  all  possible  dispatch ; "  and  a  letter  of  advice  of  19th 
July,  1798,  giving  information  that  the  goods  had  all  been  put  on 
board. 

Sir  W.  Scott. — This  is  the  case  of  goods  put  on  board  a  vessel 
which,  from  the  time  of  sailing,  has  been  pronounced  to  have  been 
guilty  of  a  breach  of  the  blockade  of  Amsterdam.  Prima  facie 
certainly  the  cargo  is  to  be  considered  as  liable  to  the  same  judg- 
ment. It  appears  that  the  shipment  was  made  between  the  9th 
and  19th  of  July,  the  notification  of  the  blockade  of  Amsterdam 
having  been  made  on  the  11th  June,  1798.  The  first  order  that 
the  Court  made  was  for  the  production  of  the  letters  of  orders, 
because,  if  it  had  appeared  that  they  were  given  after  the  time 
when  the  notification  could  by  a  fair  possibility  be  supposed  to 
have  been  known  to  the  person  giving  the  orders,  he  would  be 

(a)  Ante,  p.  89. 
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1800         bound  directly  by  his  own  act,  or,  if  they  were  sent'  previous  to  the 
_  notification,  two  questions  might  arise :     1st,   whether  sufficient 


The         time  had  intervened  since  the  notification  to  have  given  him  an 

opportunity  of  counter-ordering  the  shipment,  for  if  so  he  would 

■  be  legally  answerable  for  the  consequences  of  his  own  negligence ; 
or,  2ndly,  if  sufiicient  time  had  not  intervened,  whether,  though 
personally  free  from  all  imputation  of  ofEence,  the  claimant  might 
not  be  bound  by  that  powerful  general  principle  of  law  which 
holds  the  employer  responsible  for  the  acts  of  his  agent.  The  date 
of  the  order  in  this  instance  takes  the  party  out  of  the  first  descrip- 
tion^ because  it  being  given  in  October,  1797,  long  before  the 
blockade  de  facto  commenced,  the  parties  are  entirely  exculpated 
from  all  ofEence  in  this  stage  of  the  transaction.  But  then  the 
second  question  arises,  whether  there  was  not  time  to  countermand? 
On  this  point  it  would,  perhaps,  be  holding  the  party  too 
rigorously  to  the  strict  principle  of  law  to  say  that  he  might  have 
written  with  a  hope,  and  under  the  chance  of  countermanding  the 
order  in  time;  the  notification  was  made  on  the  11th  of  June;  in 
all  probability  it  was  not  known  at  Lisbon  till  the  latter  end  of 
that  month,  as  an  interval  of  three  weeks  might  not  be  too  much 
to  allow  for  the  communication  with  that  place.  Supposing  the 
notification  to  have  been  known  there  at  that  time,  we  must  recol- 
lect that  the  party  might  naturally  conceive  from  the  time  which 
had  elapsed,  and  the  particular  directions  which  had  been  at  first 
given  to  make  the  shipment  "  with  all  possible  dispatch,"  that  the 
order  had  been  already  executed,  and  that  if  he  had  written  to 
counter-order,  the  letter  would  not  have  been  received  till  the 
shipment  had  been  actually  carried  into  effect.  The  claimant 
stands,  therefore,  fully  justified  as  far  as  his  own  personal  act  can 
be  considered.  But  then  it  comes  to  this  general  question,  which 
I  am  not  aware  that  the  Court  has  yet  fully  decided,- whether  the 
owners  are  in  all  cases  bound  merely  by  the  act  of  their  agents  ? 
the  abstract  rule  is  undoubtedly  just,  that  persons  are  bound  by 
their  agents ;  but  two  or  three  considerations  weigh  much  to 
induce  me  to  limit  the  extent  and  application  of  this  principle  in 
these  particular  cases.  In  the  first  place,  I  cannot  but  recollect 
that  the  law  of  blockade  is  a  thing  rather  out  of  the  common 
course  of  mercantile  experience ;  it  is  new  to  merchants,  and  not 
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very  familiar  to  lawyers  themselves.    It  migM  be  therefore  a  little        I8OO 
too  rigorous  to  expect,  in  the  very  first  instance,  an  exact  oompli-        "■^"'    ' 
ance  with  the  strict  rule  of  law.     A  second  consideration  is  that  the         The 

agents  of  foreign  merchants  in  the  enemy's  coimtry,  that  country        

being  under  blockade,  do  not  stand  in  the  same  situation  as  other  "^  •  00  . 
agents  :  they  have  not  only  a  distinct,  but  even  an  opposite  interest 
from  that  of  their  principal,  to  fulfil  the  commission  at  all  risks  as 
rapidly  as  possible  for  their  own  private  advantage  and  for  the 
public  interest  of  their  country,  at  that  time  under  particular  pres- 
sure as  to  the  exportation  of  its  produce.  This  may  fairly  be 
allowed  to  impose  a  strong  obligation  on  the  candoxu'  of  the  Court, 
not  to  hold  an  employer  too  strictly  bound,  on  mere  general  prin- 
ciples, by  an  agent,  who  may  be  actuated  by  interests  different 
from  those  of  his  principal. 

[The  Court  directed  the  counsel  to  proceed  on  the  other  claims 
in  the  case.] 

In  a  second  claim,  the  letter  of  orders  appeared  to  have  been 
written  12th  December,  1797,  but  renewed  in  a  subsequent  corre- 
spondence of  the  19th  June  and  10th  July,  1798  [and  the  Court 
held  that  the  blockade  must  have  been  known  at  Lisbon  on 
10th  July]. 


THE  HIEAM.  [3  c.  Rob. 

180.] 
Capture — Recapture — Freight. 

A  vessel  was  chartered  from  Liverpool  to  Halifax,  then  to  the  West 
Indies,  and  back  to  Liverpool.  She  was  captured  on  her  outward 
voyage,  was  recaptured  and  brought  back  to  Plymouth.  Held,  that  no 
freight  was  due. 

This  was  an  application  for  a  freight  pro  rat&  for  so  much  as        isoo 
had  been  performed,  at  the  time  of  capture,  of  a  voyage  from     October  8. 
Liverpool  to  Halifax  and  the  West  Indies  and  back.     It  appeared 
that  the  ship  had  been  captured  by  the  French,  and  afterwards 
recaptured  and  brought  to  Plymouth. 

On  the  part  of  the  ship,  Sewell. 
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1800  Sir  W.  Scott. — This  ship  appears  to  have  been  chartered  to  go 

October  8.     ^^  ^  Yojage  from  Liverpool  to  Halifax,  from  thence  to  one  or 


The  Hibam.  more  of  the  West  India  islands  and  back  to  Liverpool.  The  terms 
SirW.  Scott,  of  the  charter-party  are  "  that  she  was  to  receive  a  freight  of  210/. 
for  each  month :  500/.  on  delivery  at  Halifax,  in  bills  of  three 
months  on  London,  and  the  remainder  on  the  delivery  of  her 
returned  cargo  at  Liverpool,"  with  a  proviso  "  that  if  the  voyage 
was  performed  in  less  than  six  months  freight  should,  notwith- 
standing, be  paid  for  six  months  certain."  This  last  circumstance 
tends  strongly  to  show  that  it  was  not  so  much  the  time  as  the 
actual  accomplishment  of  the  voyage  that  was  the  material  object 
in  the  contemplation  of  the  contracting  parties.  To  the  same 
effect  there  is  another  clause  respecting  the  returned  voyage  :  "  that 
if  the  ship  should  be  lost  or  taken  after  sailing  from  HaHfax  no 
more  freight  should  be  due."  The  vessel  took  in  her  lading  at 
Liverpool ;  whether  she  suffered  by  any  delay  or  not  does  not 
appear;  there  is  no  complaint  made  that  she  was  improperly 
detained,  and  indeed  it  is  not  likely  that  it  should  be  so,  as  it 
must  have  been  equally  for  the  interest  of  the  ship  and  cargo  that 
everything  should  be  forwarded  with  all  possible  dispatch. 

The  ship  sailed  and  was  taken,  and  afterwards  retaken  and 
brought  back  to  a  British  port,  which  is  in  fair  consideration  of 
law  to  be  taken  as  if  she  had  been  brought  back  to  her  own  port ; 
she  was  brought  actually  to  Plymouth,  the  distance  from  which 
port  to  Liverpool  is  so  short,  in  comparison  of  the  whole  projected 
voyage,  that  I  may  be  justified  in  considering  it  in  effect  the  same 
as  if  she  had  actually  been  brought  back  to  Liverpool.  That  being 
the  case,  the  question  will  be  whether,  under  the  general  law  or 
under  the  particular  terms  of  this  contract,  any  or  what  part  of 
the  freight  becomes  due  ?  I  am  of  opinion,  that  under  either  of 
these  authorities  no  part  is  due.  The  case  of  Luke  v.  Lyde  has 
been  pressed  upon  the  Court :  that  was  a  vessel  chartered  from 
Newfoundland  to  Lisbon,  taken  in  a  very  late  stage  of  her  voyage, 
afterwards  retaken  and  brought  to  Bideford.  On  these  facts.  Lord 
Mansfield  held  that  a  great  part  of  the  voyage  had  been  accom- 
plished, and  that,  agreeably  to  the  old  authorities,  the  ship  was 
entitled  to  a  freight  pro  raid  itineris  peracti.  But,  then,  I  am  to 
consider  that  the  ship  was  brought  to  Bideford,  from  which  port 
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to  Lisbon  the  voyage  is  frequently  not  more  than  six  or  seven 
days ;  she  had  therefore  almost  arrived  at  the  port  of  her  original 


destination.  •  To  make  that  a  parallel  case  with  the  present,  we  The  Eibam. 
should  inquire  what  would  have  been  the  opinion  of  that  noble  Sir  W.  Scott, 
person  if  the  ship  had  been  carried  back  to  Newfoundland  ?  In 
such  a  case  it  would  have  been  a  complete  defeasance  of  every- 
thing that  the  ship  had  done  towards  the  accomplishment  of  the 
contract.  It  is  said  in  the  present  case  that  the  ship  was  not  in 
fault ;  certainly  not ;  neither  was  the  cargo.  If  the  cause  of  cap- 
ture could  be'  imputed  as  a  fault,  arising  out  of  the  national 
character,  it  was  common  to  both ;  some  of  the  consequences  of 
this  misfortune  also  are  common  to  both,  though  there  may  be 
others  peculiar  to  the  several  interests  of  the  ship  and  cargo.  It  is 
said  on  the  part  of  the  ship,  there  is  the  wear  and  tear,  the  loss  of 
time,  and  the  consumption  of  provisions.  But  is  there  nothing  of 
that  sort  faDing  on  the  cargo  ?  Is  there  not  leakage  and  ullage, 
and,  besides,  the  peculiar  loss  of  the  particular  market  for  which  it 
was  assorted  ? 

On  this  view  of  the  matter,  considering  it  as  the  case  of  a  ship 
brought  to  the  quasi  port  of  her  departure,  I  am  of  opinion  that 
the  doctrine  of  freight  pro  rata  itineris  peracti  cannot  be  main- 
tained. The  registrar  has  stated  that  it  has  not  been  usual  in  the 
practice  of  this  Court  to  give  freight  in  such  cases,  and  therefore, 
on  all  general  principle  and  practice,  I  should  pronounce  that  the 
parties  are  not  entitled.  But  still  further,  on  the  particular  terms 
of  the  contract,  I  think  this  demand  cannot  be  sustained.  The 
charter-party  stipulates  "  that  the  freighter  shall  not  pay  any  part 
tUl  the  arrival  at  Halifax,  where  -SOOi?.  should  be  paid ;  and  that  if 
she  arrives  safe  and  shall  be  taken  or  lost  afterwards,  no  more 
shall  be  paid  or  become  due."  It  is  said  that  the  words  "  become 
due  "  are  not  in  the  former  part  of  the  instrument ;  but  it  is  to  be 
remembered  that  this  is  an  instrument  not  usually  drawn  up  with 
strict  technical  precision.  The  obvious  meaning,  according  to 
common  apprehension,  must  be  that  no  part  was  to  be  paid  unless 
the  ship  arrived  at  Halifax;  that  event  was  prevented  by  the 
accidents  of  war.  I  think,  on  the  whole,  that  the  Court  cannot, 
without  deviating  not  only  from  the  settled  principle  and  practice, 
but  from  the  fair  sense  of  the  particular  contract  between  the  parties, 
order  any  part  of  the  freight  to  be  paid,  and  I  reject  the  application. 
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[sc.Eob.  THE  PEANKLIN  (No.  1). 

217.] 

Contraband — Enemy  Port — Neutral  Ship — Condemnation. 

A  sMp  was  captured  clearly  bound  lor  an  enemy  port  under  a  false 
destination,  carrying  contraband.     Held,  that  she  must  be  condemned. 

1801  This  was  a  case  of  a  Prussian  ship  going  with  a  cargo  of  hemp 


March  6. 


and  ii'on  from  Lubeck,  ostensibly  to  Lisbon,  but  actually,  as  it 
was  inferred  from  the  place  of  capture  and  course  of  the  voyage,  to 
Bilbao,  and  taken  about  three  miles  off  St.  Andero. 

Sir  W.  Scott. — This-is  the  case  of  a  ship  claimed  as  the  pro- 
perty of  Prussian  subjects,  and  sufficiently  proved  to  belong  to 
them.  The  charter-party  made  with  persons  at  Hamburg  engages 
her  to  go  from  Lubeck  to  Lisbon.  If  that  was  the  real  destina- 
tion, there  could  be  no  doubt  that  the  owner  would  be  entitled  to 
a  restitution.  Put  a  question  has  arisen  on  that  fact  from  the 
nature  of  her  cargo  and  the  place  in  which  she  was  taken.  Her 
cargo  consists  of  several  articles  directly  contraband  if  going  to  the 
enemy,  and  not  protected  by  the  favourable  considerations  which 
are  to  a  certain  degree  and  in  some  known  instances  applied  to  the 
goods  of  persons  exporting  the  native  commodities  of  their  country. 
The  other  articles,  though  not  so  distinctly  contraband,  are  such  as 
are  of  great  use  in  naval  equipment,  and  might  subject  the  ship  to 
some  penal  inconvenience  if  going  to  a  hostile  port. 

The  destination,  therefore,  is  the  principal  fact  in  this  case.  The 
ship  was  taken  out  of  her  proper  course,  and  in  a  direct  course 
towards  one  of  the  Spanish  ports  in  the  Bay  of  Biscay,  on  this 
side  of  Cape  Finisterre.  I  have  had  frequent  occasion  to  observe 
that  it  is  very  difficult  to  detect  a  fraud  of  this  species  in  the  par- 
ticular instances.  Pretences  and  excuses  are  always  resorted  to, 
the  fallacy  of  which  can  seldom  be  completely  exposed ;  and  there- 
fore, without  undertaking  the  task  of  exposing  them  in  the  par- 
ticular case,  the  Court  has  been  induced  (and  I  hope  not  unwar- 
rantably) to  hold  generally  in  each  case  that  the  certain  fact  shall 
prevail  over  the  dubious  explanations. 

[The  Court  then  examined  the  facts  and  concluded.] 

I  am  satisfied,  on  the  facts  of  this  case,  that  it  was  the  plan  of 
this  voyage  to  carry  the  ship  fraudulently,  under  a  false  destina- 
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tion,  into  a  Spanish  port;  no  explanation  having  been  offered,  the 
present  evidence  must  he  taken  to  he  conclusive.  The  consequence 
will  be  that  this  fraudulent  conduct  on  the  parts  of  those  who  are 
concerned  in  the  ship  will  justly  subject  her  to  confiscation. 
Anciently,  the  carrying  of  contraband  did  in  ordinary  cases  affect 
the  ship,  and  although  a  relaxation  has  taken  place,  it  is  a  relaxa- 
tion the  benefit  of  which  can  only  be  claimed  by  fair  cases.  The 
aggravation  of  fraud  justifies  additional  penalties,  and  the  right  of 
pre-emption,  which  would  otherwise  be  defeated,  must  be  secured 
by  them.  This  is  the  opinion  which,  on  principle,  I  should  enter- 
tain on  this  subject,  but  I  wish  to  consider  the  authority  of  cases. 

10th  March. 

I  have  deliberated  upon  this  case,  and  desire  it  to  be  considered 
as  the  settled  rule  of  law  received  by  this  Court,  that  the  carriage 
of  contraband  with  a  false  destination  will  work  a  condemnation  of 
the  ship  as  well  as  the  cargo.  In  the  earlier  case  of  the  Sarah 
Christina  (a),  the  Court,  from  a  favourable  regard  to  some  par- 
ticular circumstances,  practised  an  indulgence  in  restoring  the  ship, 
but  without  freight  and  expenses,  declaring  it  at  the  time  to  be  an 
indulgence  hardly  reconcileable  to  just  principle.  Having  now 
maturely  and  upon  discussion  considered  the  general  point,  I  am 
decidedly  of  opinion  that  confiscation  of  the  vessel  is  the  legal 
result  of  the  carriage  of  contraband  under  a  false  destination. 


1801 
March  6. 

The 
Feanklin. 

SirW.  Soott. 


[3  C.  Rob. 
224.] 


THE  HELEN. 

Recapture — Revenue  Cutter — Amount  of  Salvac/e. 

A  revenue  cutter,  taving  recaptured  a  vessel,  was   held  entitled  to 
one-sixth  salvage. 

This  was  a  question  as  to  the  quantum  of  salvage  due  on  the        jgoi 
recapture  of  a  British  ship  and  cargo  by  a  revenue  cutter  having  a     March  n. 
letter  of  marque. 

Sir  W.  Scott. — This  is  the  case  of  a  ship  taken  by  the  French 
and  retaken  by  a  revenue  cutter.     The  question  is,  whether  she  is 

(a)  Ante,  p.  125. 
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1801         to  pay  a  sixth  for  salvage,  as  to  a  priyate  ship  of  war,  or  an  eighth 
"   ^^'     as  to  a  King's  ship?     The  question  is,  I  say,  to  determine  to 


The  Helen,  which  of  these  descriptions  of  vessels  the  recapturing  ship  belongs, 
Sir  W.  Soott.  as  far  as  the  necessity  of  the  present  case  calls  for  a  decision  on 
that  point,  and  no  farther.  We  all  know  that  in  recapture  no 
commission  is  necessary  to  vest  a  salvage  interest  in  the  reoaptors. 
It  is  the  duty  of  every  subject  of  the  King  to  assist  his  fellow 
subjects  in  war,  and  to  retake  their  property  in  the  possession  of 
the  enemy ;  no  commission  is  necessary  to  give  a  person  so  em- 
ployed a  title  to  the  reward  which  the  policy  of  the  law  allots  to 
that  meritorious  act  of  duty. 

[The  Court  then  read  the  Prize  Act,  1793,  by  which  prizes  cap- 
tured by  private  ships  vested  in  the  Crown.  The  question  is  now 
governed  by  27  &  28  Vict.  c.  25,  s.  39.] 

The  recapturing  ship  is  a  revenue  cutter,  a  custom  house  vessel, 
with  a  letter  of  marque. 

So  stands  the  matter  with  respect  to  prizes  taken  under  their 
letter  of  marque  ;  but  it  has  been  already  observed  that  no  letter 
of  marque  is  required  to  enable  a  vessel  to  make  a  recapture  or  to 
entitle  her  to  an  interest  of  salvage.  A  recapture  is  not  made  at 
all  under  that  authority,  though  they  could  not  take  a  prize  under 
any  other.  In  the  case  of  the  Robert,  the  captor,  being  one  of 
these  ships,  was  considered  on  the  footing  of  a  private  ship  of  war ; 
and  such  appears  to  be  their  proper  character,  where  they  are  not 
otherwise  described  by  the  Act  of  Parliament,  and  where  the 
purpose  of  the  Act  does  not  interfere.  The  only  point  on  which  it 
does  interfere  is  with  respect  to  captures  made  under  these  eases. 
The  provision  of  the  Act  is,  that  the  ship's  goods,  the  proceeds  of 
merchandise  so  captured  shall  be  reserved  to  his  Majesty,  &o.  The 
Act  does  not  necessarily  extend  to  cases  of  recapture ;  and  I  am 
not  disposed  to  carry  the  anomaly  further  than  the  words  of  the 
Act  direct.  For  all  the  purposes  of  this  transaction,  these  ships 
are  to  be  considered  as  if  no  such  Act  had  ever  been  made.  If 
they  would  have  been  entitled  to  one-sixth,  supposing  the  Act  had 
never  existed,  I  see  nothing  in  it  which  should  in  any  manner  alter 
that  proportion.  It  is  true  they  are  armed  at  the  public  expense, 
but  for  very  different  purposes,  and  no  difference  has  been  made 
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in  former  wars  on  that  account  where  these  vessels  are  concerned.  1801 

The  interest  which  is  reserved  in  the  10th  section  of  the  Prize  Act        '"'" L. 

is  such  as  results  from  the  commission,  and  not  such  as  is  in  no  The  Helen. 

way  derived  from  it.  Sir  W.  Soott. 

Salvage  decreed,  one-sixth. 


THE  MINERVA.  [3  c.  Rob. 

229.] 
Neutral — Trade  between  Colony  and  Mother  Country  of  Enemy — Interruption 
of  Voyage — Nature  of  Original   Voyage — Condemnation  of  Cargo — For- 
feiture of  Freight, 

A  ship  was  taken,  by  tlie  Prenola  on  a  voyage  from  a  Spanisli  settle- 
ment to  Corunna,  and  was  subsequently  captured  by  a  Britisb  sbip. 
Held,  that  having  regard  to  the  original  destination  of  the  ship,  the 
cargo  must  be  condemned  and  the  freight  forfeited. 

This  was  a  case  of  an  American  ship  taken  by  the  French  on  a         1801 
voyage  from  Languera,  a  Spanish  settlement,  to  Corunna,  and  '  ^  " 

afterwards  retaken  by  a  British  cruiser,  as  the  captors  were  carry- 
ing her  to  a  French  port.  The  ship  and  cargo  were  claimed  for 
the  same  person. 

On  the  part  of  the  captors,  the  King's  Advocate. 

On  the  other  side,  Laurence. 

Sir  W.  Scott. — I  am  of  opinion  that  this  case  is  to  be  deter- 
mined by  the  nature  of  the  original  voyage.  If  the  destination 
was  diverted  only  in  consequence  of  a  vis  major,  which  the  party 
was  imable  to  resist,  I  cannot  consider  it  as  a  defeasance  of  the 
original  illegality  any  more  than  if  the  diversion  had  been  occa- 
sioned by  the  temporary  fury  of  the  elements.  In  both  cases  the 
original  movement  of  the  vessel  must  be  considered;  to  which  it  must 
be  presumed  she  would  again  immediately  recur  as  soon  as  an 
opportunity  presented  itself.  An  allusion  has  been  made  to  the 
case  of  the  Imina  (a),  in  which  the  Court  allowed  to  a  party  the 
full  benefit  of  a  deviation  voluntarily  made  by  the  master  upon 

(a)  Ante,  p.  289. 
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1801         receiving  information  in  the  course  of  his  voyage  that  Amsterdam 
'"""  was  in  a  state  of  blockade.     There  it  was  deemed  not  unreasonable 

TheMineeva.  to  allow  the  act  of  the  master  in  changing  his  course  a  favourable 
Sir  W.  Soott.  operation,  respecting  the  cargo  ;  considering  that  it  was  taken  in  a 
voyage  no  longer  in  the  act  of  being  prosecuted  towards  the 
enemy's  country,  according  to  the  intention  of  him  to  whom  it 
had  been  confided.  The  Court  presumed  favourably  that  the 
owners  would  have  approved  of  this  deviation.  But  it  would  be 
going  a  great  deal  further  to  say  that  the  act  of  foreign  necessity, 
to  which  this  vessel  and  cargo  were  giving  a  temporary  submission, 
no  longer  than  whilst  they  were  compelled  so  to  do,  was  to  be  con- 
sidered as  a  total  discontinuance  and  abandonment  of  the  intended 
voyage  on  the  part  of  the  owners.  The  voyage  of  the  ship  and 
cargo,  when  left  to  their  own  discretion,  would  have  continued 
the  same,  and  must  therefore  be  considered  to  be  still  existing  in 
law,  though  controlled  in  fact  by  that  overbearing  necessity  for  the 
moment. 

But  even  giving  the  owners  the  benefit  of  a  deviation  compelled 
by  the  superior  force  of  a  party  who  stood  in  no  relation  of  privity 
to  them ;  yet  this  deviation  being  to  a  French  port,  it  would  be  a 
voyage  from  the  colony  of  one  enemy  to  the  mother  country  of  an 
allied  enemy,  which  I  have  before  held  is  attended  with  undis- 
tinguishable  consequences  as  to  the  cargo. 

With  respect  to  the  ship,  I  could  have  wished  there  had  been 
some  case  decided  on  this  point  by  the  Superior  Court.  The  cases 
which  have  been  mentioned  were  cases  of  more  aggravated  circum- 
stances than  the  present.  They  were  cases  of  false  destinations, 
and  attended  with  other  circimistances  of  a  closer  and  .more  incor- 
porated adoption  into  the  enemy's  trade. 

It  is  said  that  the  principle  on  which  trade  with  the  enemy's 
colony  is  prohibited  applies  equally  to  the  ship  as  to  the  cargo, 
and  that  the  penalty  ought  reasonably  to  be  the  same ;  and  it  is 
impossible  to  deny  it.  There  are,  however,  some  other  cases  in 
which  the  penalty  attaches  in  practice  more  strongly  on  the  delin- 
quent cargo  than  on  the  delinquent  ship ;  though  it  is  difficult  to 
distinguish  any  degree  in  the  delinquency.  In  cases  of  contraband, 
the  offence  of  carrying  the  cargo  is  in  its  own  nature  as  great  as 
the  offence  of  sending  it :  but  yet  a  relaxation  has  in  ordinary 
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cases  teen  introduced  in  favour  of  the  ship,  where  the  cargo  is  not         isoi 
the  property  of  the  same  owner.     Here  the  ship  and  cargo  belong     ^'^"^  ^"^ 


to  the  same  person,  and  the  offence  being  equally  known,  it  would  ThbMineeta. 
he  impossible  to  find  any  distinction  in  principle  why  the  same  sir  W.  Soott. 
penalty  would  not  attach  on  both ;  but  as  this  whole  subject  has 
been  attended  with  some  fluctuation  of  practice,  I  am  disposed  to 
take  the  matter  in  mitiorem  partem ;  and  particularly  adverting  to 
the  authority  of  the  Rebecca  («),  and  to  some  prior  cases  determined 
by  my  predecessor,  I  shall  restore  the  ship,  but  subject  to  a 
forfeiture  of  freight  and  expenses  {b). 


THE  HULDAH.  [3  c.  Rob. 

235.] 
Practice — Claim — Time. 

There  is  no  fixed  time  ■within  wMcli  a  claimant  may  lodge  a  claim. 
So  ■when  a  sentence  of  condemnation  was  passed  by  a  Prize  Court  ■with- 
out jurisdiction,  a  claim  ■was  admitted  a  year  and  nine  months  after  such 
illegal  sentence. 

This  was  one  of  several  cases  of  ships  and  cargoes  carried  into  I801 
St.  Domingo,  and  proceeded  against  in  a  Court  of  Admiralty,  ^^''*^^'' 
which  was  held  not  to  be  vested  with  competent  authority  to  pro- 
ceed in  prize  causes.  In  consequence  of  that  mistake,  original 
proceedings  were  instituted  afterwards  in  the  High  Court  of 
Admiralty  on  the  petition  of  the  claimants  by  a  monition  calling 
on  the  captors  to  proceed  to  adjudication. 

The  claim  in  the  present  case  was  not  given  till  a  year  and  nine 
months  after  the  sentence  of  condemnation  passed  in  the  Court  of 
St.  Domingo. 

The  captors  appeared  under  protest. 

(a)  The  Rebecca.    Motion  for  an  of  a  ship  going  from  Amsterdam  to     [2  C.  Rob. 

allowance   of   freight  to    a    neutral  Surinam,  the  Court  of  Appeal  eon-  l"!-] 

(American)  ship  taken  on  a  voyage  sidered  the   illegality  to   attach  as 

from  Surinam  to  Amsterdam,  -with  a  strongly  on  the  ship  as  on  the  cargo,- 

cargo  of  colonial  produce.  The  motion  and  pronounced  the  ship  subject  to 

wasrefused(12th  July,  1799) -without  condemnation  on  the  ground  of  the 

a  formal  judgment.  illegality  of  the  trade  between  the 

(6)  In  the  JoTige  Thomas,  Lords,  mother  country  and  the  colony  of 

November,  1801,  which  was  the  case  the  enemy. 
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1801  In  support  of  the  protest,  the  King's  Advocate  and  Arnold. 

April  21. 

•      On  the  other  side,  Laurence  and  Swdbey. 

The  Huldah. 

SirW.  Soott.  Sir  W.  Scott. — This  is  a  very  hard  case  on  the  captors;  hut  I 
do  not  thint  it  is  in  my  power  to  relieve  them  from  the  necessity 
of  proceeding  to  adjudication.  During  the  existence  of  the  Prize 
Commission  there  is  no  fixed  and  definite  time  hy  which  the  party 
can  be  said  to  he  legally  barred  from  calling  on  the  captor  to  pro- 
ceed to  adjudication,  although  it  may  be  proper  to  hold  that  there 
must  exist  a  time  which  would  work  such  an  effect ;  but  I  know  of 
no  prescribed  limitation  against  the  admission  of  a  claim,  nor  of 
any  other  means  by  which  the  captor  can  protect  himself,  but  by 
applying  to  a  Court  of  competent  jurisdiction.  If  he  neglects  to 
apply  to  any  tribunal,  he  would  be  guilty  of  a  great  misdemeanour ; 
if,  through  misapprehension,  he  applies  to  an  improper  tribunal, 
though  he  may  defend  himself  against  the  charge  of  a  misde- 
meanour, he  cannot  protect  himself  from  the  call  of  the  claimant 
to  proceed  to  adjudication  before  a  competent  tribunal.  In  this 
case  there  is  no  imputation  of  misconduct ;  the  captor  went  to  a 
Court  which  was  sitting  at  St.  Domingo,  apparently  with  com- 
petent authority.  In  that  Court  he  obtained  a  sentence  of  con- 
demnation, and  distribution  has  taken  place  in  consequence 
of  it.  But  that  Court  having'  no  authority,  those  proceed- 
ings are  null  and  of  no  legal  effect  whatever.  On  the  other 
hand,  it  was  the  duty  of  the  claimant,  to  have  brought  this 
matter  before  the  Court  as  soon  as  he  could,  as  it  is  always  in  the 
power  of  the  claimant  to  compel  the  captor  to  proceed,  if  he  neglects 
to  do  so  himself.  It  might,  perhaps,  appear  to  the  claimant,  who 
is  not  bound  to  look  to  the  nature  of  the  jurisdiction  by  an  obliga- 
tion equal  to  that  of  the  captor,  that  the  Court  was  not  incom- 
petent. It  might  be  a  common  error.  In  that  case  it  would  be 
something  to  show  that  he  had  entered  an  appeal.  The  appeal,  it 
is  true,  could  not  have  been  received,  as  it  came  from  a  Court 
which  had  no  legal  existence ;  but  it  would  have  proved  the  parties 
to  have  used  diligence  which  might  be  material  if  questions  of 
costs  and  .damages  should  arise.  There  existed  something  of 
difficulty,  a  sort  of  cloud  of  uncertainty  on  the  minds  of  persons  as 
to  the  competency  of  the  Court,  which  might  account  for  some 
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part  of  this  delay.     However,  the  claimant  has  now  applied  to  this         I801 
Court,  and  I  am  of  opinion  that  the  Court  is  under  the  legal  duty     -^^''^^  ^'- 
of  admitting  the  claim,  and  that  it  cannot  relieve  the  captor  from  Thb  Htjedah. 
the  obligation  of  proceeding  to  adjudication.  g^  wTicott. 

Protest  overruled. 

An  absolute  appearance  being  given  for  the  captors,  the  cause 
was  heard  on  the  merits,  when  the  Court  decreed  restitution  of  the 
principal  part  of  the  cargo  belonging  to  the  owner  of  the  ship. 


THE  DISPATCH.  [3  c.  Rob. 

278.] 
Neutral  Ship — Seizure — Rescue  hy  Orew — Cundemnation. 

When  a  neutral  sHp  is  seized  by  a  belligerent  cruiser  for  inquiry  into 
th.e  cbaracter  of  herself  and  her  cargo,  it  is  an  act  of  hostile  opposition 
on  the  part  of  the  crew  to  rescue  such  vessel,  and  it  subjects  the  ship  to 
condemnation. 

This  was  a  case  of  a  Danish  vessel  which  had  been  captured  by        isoi 
an  English  cruiser,  but  had  been  rescued  out  of  the  hands  of  the    -^'"'^'"^^''  ^- 
prize-master  by  the  former  master  and  crew  left  on  board.     After 
the  rescue  she  had  been  taken  by  a  Erench  privateer,  and  was 
again  retaken  by  the  original  English  captor  and  carried  to  St. 
Domingo. 

Sir  W.  Scott. — It  is  admitted  that  a  rescue  had  taken  place, 
but  it  is  now  represented  to  have  been  a  mere  civil,  peaceable  rescue, 
by  which  it  is  attempted  to  be  distinguished  from  a  hostile  rescue. 
I  should  very  much  like  to  be  informed  how  a  rescue  can  be  any- 
thing else  than,  as  the  very  term  imports,  a  delivery  from  force  by 
force.  That  there  was  this  force  in  the  present  instance  is  evident 
from  the  depositions,  and  also  from  an  affidavit  to  the  same  effect 
which  has  been  brought  in  since,  and  which  has  not  been 
contradicted. 

Taking  it  to  be,  then,  a  case  of  a  forcible  rescue  of  a  neutral  ship 
from  the  hands  of  a  lawful  cruiser,  the  law  is  clear,  and  the  prin- 
ciple of  it  is  founded  on  the  soundest  maxims  of  justice   and 
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Dispatch. 
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humanity.  If  neutral  crews  may  be  allowed  to  resort  to  violence  to 
.  withdraw  themselves  out  of  the  possession  taken  by  a  lawful  cruiser 
for  the  purpose  of  a  legal  inquiry,  and  may  (as  it  has  been  termed) 
hustle  them  out  of  the  command  of  the  vessel,  the  whole  business  of 
the  detention  of  neutral  ships  will  become  a  scene  of  mutual  hostility 
and  contention  ;  the  crews  of  neutral  ships  must  be  guarded  with 
all  the  severity  and  strictness  practised  upon  actual  prisoners  of 
war,  for  the  same  measures  of  precaution  and  distrust  will  become 
equally  necessary ;  the  intercourse  of  nations,  neutral  and  friendly 
towards  each  other,  vnll  be  embittered  by  acts  of  hostUity  mutually 
committed  by  their  subjects.  At  present,  under  the  understand- 
ing of  the  law  which  now  prevails,  it  is  the  duty  of  the  cruiser  to 
treat  the  crew  of  an  apparently  neutral  ship,  which  he  takes  posses- 
sion of  for  further  inquiry  into  the  real  character  of  herself  and 
her  cargo,  with  all  reasonable  indulgence,  and  it  is  the  duty  of 
neutrals  under  that  possession  to  take  care  that  they  do  not  put 
themselves  in  the  condition  of  enemies  by  resorting  to  such  conduct 
as  can  be  justified  only  by  the  character  of  enemies.  It  is  the  law 
and  not  the  force  of  the  parties  that  must  be  looked  to  as  the 
redresser  of  wrongs  that  may  have  been  done  by  the  one  to  the 
other.  I  have  no  hesitation  in  pronouncing  this  ship  and  cargo 
liable  to  condemnation,  on  the  ground  of  the  parties  having  declared 
themselves  enemies  by  this  act  of  hostile  opposition  to  lawful 
inquiry. 
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Property  in  Goods — Blockade — Capture — Knowledge  of  Blockade — Opportunity 
to  Countermand — Liahility  of  Principal  for  Act  of  Agent — Restitution. 

A  reasonable  time  must  be  allowed  a  neutral  -who  has  ordered  goods 
from  a  port  -wliicli  is  subsequently  blockaded  to  countermand  such  order 
after  the  blockade  has  come  to  his  knowledge,  and  the  neutral  will  not 
be  liable  for  the  act  of  his  agent  in  shipping  such  goods  until  such  time 
has  elapsed. 

This  was  a  case  arising  on  the  blockade  of  Amsterdam  respect- 
ing the  shipment  of  a  cargo  at  Amsterdam  for  account  of 
merchants  in  America,  April  and  May,  1799. 

Further  proof  had  been  directed  to  be  made  of  the  property,  and 
the  dates  of  the  orders  of  the  several  claims. 
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On  the  first  claim,  it  appeared  that  the  original  order  had  been         1801 
given  previous  to  the  notification  of  the  blockade  iq  February  and      '^"^  ^^' 
March,  1798.     By  a  letter  of  the  agent,  reference  was  made  to  a      .  T™ 
later  letter  written  by  the  owner  to  the  agent  in  Amsterdam  in 
December,  1798 ;  but  no  letter  of  that  date  was  produced. 

Sir  W.  Scott. — The  first  question  that  arises  on  this  claim  is 
respecting  the  property,  whether  the  goods  are  to  be  considered  as 
the  property  of  the  merchants  in  America  or  of  the  Dutch 
shipper  ?  The  bill  of  lading  expresses  it  to  be  the  property  of  the 
American  merchants  ;  but  the  master  being  a  carrier-master  could 
not  verify ;  and  as  it  was  a  shipment  made  in  an  enemy's  country, 
it  became  necessary  to  order  further  proof.  The  proof  which  has 
been  brought  iu  consists  of  the  attestation  of  the  owner  and  of  the 
correspondence  which  passed  between  him  and  this  agent  in 
Amsterdam,  the  general  tenor  of  it  purporting  that  the  goods 
were  ordered  for  his  account.  If  these  orders  were  actually  given, 
and  the  goods  shipped  in  consequence  of  them,  and  for  the  account 
of  this  person,  they  do,  according  to  our  mode  of  considering  the 
evidence  of  property,  furnish  a  sufficient  constat  that  they  are  the 
property  of  the  person  to  whom  they  are  going.  There  are  some 
expressions  in  the  letters  of  the  agent  at  Amsterdam  which  seem 
to  import  the  feelings  of  an  owner;  but  perhaps  they  do  not 
amount  to  more  than  an  expression  of  uneasiness  under  some  re- 
proaches which  had  been  thrown  on  him  for  delay  by  the  second 
letter  of  his  employer  in  America ;  they  do  not  perhaps  go  much 
further  than  that ;  they  by  no  means  over-balance  the  proof  that 
has  been  produced.  One  consideration,  which  very  much  weighs, 
is,  that  it  would  be  highly  improbable  that  the  Dutchman  should 
wish  to  ship  off  the  goods  as  his  own  property  during  the  blockade 
when  he  had  an  opportunity  of  shipping  them  for  the  account  and 
risk  of  the  person  in  America.  I  think  on  the  whole  the  proof  of 
property  is  sufficient. 

Then  comes  the  question  as  to  the  blockade,  whether  there  was 
sufficient  time  for  countermanding  the  orders  that  had  been  given 
for  these  goods,  and  whether  the  merchant  is  not  bound  by  the  act 
of  his  agent,  and  whether  he  himself  appears  to  have  used  due 
diligence?     The  question  as  to  the  length  of  time  proper  to  be 
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1801         allowed  for  notice  must  depend  upon  dates.     It  is  a  distinction  of 

-^"^  ^'^-      reasonable  equity,  and  not  of  partiality  or  favour  to  a  particular 

The         nation,  to  give  rather  a  more  liberal  allowance  of  time  for  notice 

■     to  persons  in  the  situation  of  merchants  in  America.     It  is  not,  I 

SirW.  Soott.  t}^in]j^  ^Q  }3e  taken  merely  on  a  calculation  of  the  distance,  but  with 
reference  also  to  the  accidents  by  which  the  general  intercourse, 
even  after  the  allowance  of  distance,  is  liable  to  be  retarded. 

The  first  orders  were  given  in  February,  and  in  March,  1798, 
there  appears  to  have  been  a  second  letter  of  remonstrance  against 
the  tardy  execution  of  the  orders.  It  might  be  supposed  by  the 
merchant  in  America  that  this  remonstrance  would  produce  the 
effect  of  accelerating  the  shipment,  and  he  might  expect  that  the 
goods  were  actually  in  transitu.  The  notification  was  in  June ;  the 
interval  between  that  time  and  the  shipment  was  not  much  more 
than  is  allowed  in  oases  of  further  proof  coming  from  America — 
nine  months. 

Under  all  these  circumstances,  it  appears  on  the  whole  that 
there  has  not  been  time  enough  to  affect  the  American  merchant 
with  culpable  negligence ;  and  therefore  the  only  question  will  be, 
whether  he  can  be  held  responsible,  under  these  circumstances,  for 
the  act  of  his  agent  in  Amsterdam  ?  The  rule  which  the  Court  has 
already  laid  down  on  this  point  is,  that  in  cases  of  agency  of 
persons  in  an  enemy's  country  during  a  blockade,  something  more 
than  the  mere  strict  principle  of  law  is  necessary  in  order  to  bind 
employers  by  their  acts.  There  must  be  time  to  give  the  principal 
an  opportunity  of  countermanding.  I  have  stated  my  reasons  for 
thinking  that  there  has  not  been  sufficient  time  with  respect  to 
this  claim,  and  therefore  I  must  pronounce  that  the  claimant  is 
not,  either  in  respect  to  proof  of  property  nor  on  the  ground  of  the 
blockade,  incapacitated  from  receiving  restitution. 
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THE  NEUTEALITET  (No.  1).  [3  c.  Rob. 

^  294.J 

Contraband — Cargo — Ship — Same   Oivner — False  Destination    and   Papers — 
Forfeiture  of  Freight. 

If  a  sHp  carrying  a  contraband  cargo  is  owned  by  the  cargo  owner, 
or  is  sailing  under  a  false  destination  or  with,  false  papers,  she  is  liable 
to  condemnation. 

Carriage  of  contraband  is  a  cause  of  forfeiture  of  freight. 

This  was  a  case  of  a  Danish  ship  taken  witli  a  cargo  of  tar  on  a        isoi 
voyage  from  Archangel  to  Dordrecht.     The  ship  had  been  a  Dutch         "^     " 
vessel,  and  was  asserted  to  have  been  purchased  by  Mr.  Schultz,  of 
Altona.     She  then  went  from  Holland  to  Altona,  and  was  from 
thence  sent  on  to  Archangel  to  carry  a  cargo  to  Dordrecht  under  a 
charter  party  made  by  the  asserted  owner. 

Sir  W.  Scott. — The  modem  rule  of  the  law  of  nations  is,  cer- 
taiuly,  that  the  ship  shall  not  be  subject  to  condemnation  for 
carrying  contraband  articles.  The  ancient  practice  was  otherwise, 
and  it  cannot  be  denied  that  it  was  perfectly  defensible  on  every 
principle  of  justice.  If  to  supply  the  enemy  with  such  articles  is 
a  noxious  act  with  respect  to  the  owner  of  the  cargo,  the  vehicle 
which  is  instrumental  in  effecting  that  illegal  purpose  cannot  be 
innocent.  The  policy  of  modern  times  has,  however,  introduced  a 
relaxation  on  this  point,  and  the  general  rule  now  is  that  the  vessel 
does  not  become  confiscable  for  that  act.  But  this  rule  is  liable  to 
exceptions :  Where  a  ship  belongs  to  the  owner  of  the  cargo,  or 
where  the  ship  is  going  on  such  service  under  a  false  destination  or 
false  papers,  these  circumstances  of  aggravation  have  been  held  to 
constitute  excepted  cases  out  of  the  modem  rule  and  to  contiuue 
them  under  the  ancient  one.  The  circumstances  of  the  present 
case  compose  a  case  of  exception  also,  for  it  is  a  case  of  singular 
misconduct  on  the  part  of  the  asserted  shipowners.  They  are 
subjects  of  Denmark,  and  as  such  are  under  the  peculiar  obliga- 
tions of  a  treaty  not  to  carry  goods  of  this  nature  for  the  use  of  the 
enemies  of  Great  Britain. 

A  reference  ]jas  been  made  to  ancient  cases  of  Dantzic  ships, 
which  were  restored,  though  taken  carrying  masts  to  Cadiz.  The 
particulars  of  those  cases  are  not  very  exactly  stated,  but  they  were 
clearly  the  cases  of  proprietors  exporting  the  produce  of  their  own 
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1801  territory  or  of  neighbouring  parts  without  the  breach  of  any  obli- 
"^  •  gation  but  such  as  the  general  law  of  nations  imposed.  In  this 
The         instance  the  ship  was  freighted  at  Altona  to  go  to  Archangel  for 

'  the  purpose  of  carrying  a  cargo  of  tar  to  Holland,  which  is  a  com- 

"^  ■  °°  ■  merce  expressly  prohibited  by  the  Danish  treaty.  Tar  is  an  article 
which  a  Danish  ship  cannot  lawfully  carry  to  an  enemy's  port, 
even  when  it  is  the  produce  and  manufacture  of  Denmark.  This 
ship  goes  to  a  foreign  port  to  effect  that  which  she  is  prohibited 
from  doing,  even  for  the  produce  of  her  own  country — in  this 
respect  throwing  off  the  character  of  a  Danish  ship  by  violating 
the  treaties  of  her  country;  and  all  this  is  done  with  the  full 
privity  of  the  asserted  owner,  who  is  the  person  entering  into 
the  charter  party.  In  such  a  case  as  the  present,  the  known 
ground  on  which  the  relaxation  was  introduced,  the  supposition 
that  freights  of  noxious  or  doubtful  articles  might  be  taken  with- 
out the  personal  knowledge  of  the  owner,  entirely  fails ;  and  the 
active  guilt  of  the  parties  is  aggravated  by  the  circumstances  of  its 
being  a  criminal  traffic  in  foreign  commodities,  and  in  breach  of 
explicit  and  special  obligations.  The  confiscation  of  a  ship  so 
engaged  will  leave  the  general  rule  still  untouched,  that  the 
carriage  of  contraband  works  a  forfeiture  of  freight  and  expenses 
but  not  of  the  ship. 

Ship  condemned. 
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Blockade — Port  of  Actual  Shipmeni  not  BlocJcaded — Goods  Ordered/or  Blockaded 

Port. 

When  goods  were  ordered  for  sMpment  from  a  blockaded  port,  but 

■were  actually  shipped  from  a  non-blockaded  port — Held,  that  there  had 

been  no  breach  of  blockade  (a). 

1801  This  was  a  question  arising  on  the  blockade  of  Amsterdam, 

affirmed      respecting  a  cargo  shipped  for  America  at  Rotterdam.    It  appeared 

June  24, 1807.  that  the  persons  ordering  the  shipment  had  ordered  it  of  their 

agents  at  Amsterdam  as  a  shipment  to  be  made  t^ere,  subsequent 

to  the  date  of  the  blockade  of  that  place,  but  previous  to  the 

blockade  of  the  ports  of  Holland.  It  was  argued  that  in  the  intention 

{a)  See  the  Steri,  p.  348. 
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of   the    claimants  it  was  to   be    an    exportation  actually  from        1801 

Amsterdam,  and  that  in  effect  the  trade  was  the  same,  as  the  goods  ^! — L_ 

were  ordered  and  purchased  at  Amsterdam,  and  were  to  he  con-   The  Ooban. 
sidered  as  part  of  the  commerce  of  that  place. 

Sm  W.  Scott. — I  am  inclined  to  consider  this  matter  f  avourahly, 
as  an  exportation  from  Rotterdam  only,  the  place  in  which  the 
cargo  becomes  first  connected  with  the  ship.  In  what  course  it 
had  trayelled  before  that  time,  whether  from  Amsterdam  at  all, 
and  if  from  Amsterdam,  whether  by  land  carriage  or  by  one  of 
their  inland  navigations,  Rotterdam  being  the  port  of  actual  ship- 
ment, I  do  not  think  it  material  to  inquire.  On  this  view  of  the 
case  it  would  be  a  little  too  rigorous  to  say,  that  an  order  for  a 
shipment  to  be  made  at  Amsterdam  should  be  construed  to  attach 
on  the  owner,  although  not  carried  into  effect.  It  has  been  said 
from  the  letter  of  the  correspondent  at  Amsterdam,  that  the  agents 
there  had  informed  their  correspondents  in  America  that  the 
blockade  was  not  intended  to  prevent  exportation.  The  represen- 
tation of  the  enemy  shipper  could  not  have  availed  to  exonerate 
the  neutral  merchant,  if  otherwise  liable.  Were  this  to  be  allowed, 
it  would  be  in  the  power  of  the  enemy  to  put  an  end  to  the 
blockade  as  soon  as  he  pleased.  If  the  general  law  is,  that  egress 
as  well  as  ingress  is  prohibited  by  blockade,  the  neutral  merchant  is 
bound  to  know  it;  and  if  he  entertains  any  doubt,  he  must  satisfy 
himself  by  applying  to  the  country  imposing  the  blockade,  and  not 
to  the  party  who  has  an  interest  in  breaking  it. 

It  happens  in  this  case  that  the  intended  exportation  did  not 
take  place.  The  only  criminal  act,  if  any,  must  have  been  the 
conveyance  from  Amsterdam  to  Rotterdam.  It  would  be  a  little 
too  much  to  say  that  by  that  previous  act  the  goods  shipped  at 
Rotterdam  are  affected.  The  legal  consequences  of  a  blockade 
must  depend  on  the  means  of  blockade.  On  the  land  side 
Amsterdam  neither  was  nor  could  be  affected  by  a  blockading 
naval  force.  It  could  be  applied  only  externally.  The  internal 
communications  of  the  country  were  out  of  its  reach,  and  in  no 
way  subject  to  its  operation.  If  the  exportation  of  goods  from 
Rotterdam  was  at  this  time  permitted,  it  could  in  no  degree 
be  vitiated  by  a  previous  inland  transmission  of  them  from 
Amsterdam. 
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Recapture — Salvage — Essentials  of  Capture — Prize  Act — General  Maritime  Law. 

In  order  to  constitute  a  case  of  capture  it  is  sufficient  if  a  vessel  become 
under  tlie  control  of  an  enemy  ship.  The  placing  of  a  prize  crew  on 
board  is  not  essential  to  constitute  a  capture. 

For  a  vessel  rescued  but  not  actually  "retaken,"  salvage  awarded 
under  the  general  maritime  law. 

1801  This  was  a  ease  of  salvage  on  recapture  of  a  Brifish  mercliaiit- 


June  9. 


.  man  wMch  had  separated  from  her  convoy  during  a  storm,  and 
had  been  brought  to  by  a  Trench  lugger,  which  came  up  and  told 
the  master  to  stay  by  her  tiU  the  storm  moderated,  when  they 
would  send  a  boat  on  board.  The  lugger  continued  alongside — 
sometimes  ahead  and  sometimes  astern,  and  sometimes  to  wind- 
ward— for  three  or  four  hours.  A  British  frigate,  the  Arethusa, 
coming  in  sight,  chased  the  lugger  and  captured  her,  during  which 
time  the  Edward  made  her  escape,  rejoined  the  convoy,  and  came 
into  Pool,  where  her  papers  were  some  time  afterwards  demanded 
of  her,  by  the  agent  of  the  Arethusa,  for  the  purpose  of  instituting 
prize  proceedings. 

Sir  W.  Scott. — I  entertain  a  different  view  of  the  cases  that 
have  been  cited  as  cases  in  point.  They  were  the  cases  of  two 
colliers,  that  were  from  the  first  incapable  of  making  any  resist- 
ance :  one  was  taken ;  the  other  appearing  in  sight,  drew  off  the 
attention  of  the  enemy,  and  during  the  chase  the  French  ship  blew 
up.  There  was  not  even  the  merit  of  intention  in  that  case. 
Everything  that  was  done  was  the  mere  effect  of  an  independent 
casualty  ;  there  was  nothing  on  which  any  plea  of  merit  could  be 
constructed.  The  present  case  is  of  a  very  different  cast,  for  ia 
this  case  the  Arethusa  came  up  for  the  very  purpose  of  taking  this 
French  captor,  if  he  is  to  be  so  considered,  and  actually  took  him  ; 
and  it  is  owing  to  this  act  of  the  Arethusa  that  this  vessel  was 
rescued  from  his  grasp.  The  master,  I  must  observe,  has  given  an 
improper  deposition,  and  very  iU  according  with  the  entries  in  his 
log-book.  By  that  it  appears  that  the  French  vessel  brought  him 
to,  and  declared  herself  a  French  privateer,  and  ordered  him  to  lie 
to,  but  owing  to  the  boisterous  state  of  the  weather  she  did  not 
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send  a  man  on  board.     I  can  by  no  means  agree  to  what  has  been         isoi 
advanced  in  argument,  that  it  was  on  this  account  no  capture.    The 


sending  of  a  prize  master  on  board  is  a  very  natural  overt  act  of  The  Edwabd 

possession,  but  by  no  means  essential  to  constitute  a  capture.     If        

the  merchantman  was  obliged  to  lie  to  and  obey  the  direction  of  SirW.  Scott. 
the  French  lugger,  and  await  her  further  orders,  she  was  com- 
pletely imder  the  dominion  of  the  enemy ;  there  was  no  ability 
to  resist,  and  no  prospect  of  escape.  The  Frenchman  who  has 
been  examined  appears  to  have  given  the  true  account.  He 
says  "  that  he  understood  it  to  be  a  capture."  There  have  been 
many  instances  of  capture  where  no  man  has  been  put  on  board,  as 
in  ships  driven  on  shore  or  into  port.  I  remember  particularly  a 
famous  case  of  a  small  British  vessel  armed  with  two  swivels  which 
took  a  French  privateer  row-boat  from  Dunkirk  that  had  attacked 
her ;  the  British  vessel  having  only  three  men  on  board,  and  no 
arms  but  the  swivels,  was  afraid  to  board  the  row-boat,  which  was 
full  of  men  armed  with  muskets  and  cutlasses ;  but  by  the  terror 
of  her  swivels  she  compelled  their  submission  and  obliged  them  to 
go  into  the  port  of  Ostend,  then  the  port  of  an  ally,  she  following 
them  all  the  way  at  a  proper  distance. 

The  only  question  will  be,  whether  it  is  a  case  of  salvage  under 
the  Act  of  Parliament  on  another  ground,  viz.,  that  the  vessel 
never  came  into  the  actual  and  bodily  possession  of  the  recaptor — I 
rather  incline  to  think  it  is  not.  The  terms  of  the  Act  of  Parlia- 
ment (a),  "  if  at  any  time  afterwards  surprised  and  retaken  by  any 
of  his  Majesty's  ships  of  war,  &c.,"  seem  to  point  to  a  case  attended 
with  the  circumstance  of  an  actiial  possession  taken.  But  if  it  is 
not  a  case  of  recapture  under  the  Act,  it  is  however  still  a  case  of 
salvage  under  the  general  maritime  law,  and  I  shall  give  the  same 
reward  as  if  it  had  been  under  the  Act  of  Parliament. 

One-eighth  salvage  given. 

(o)  33  Geo.  3,  c.  66. 
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Joint  Capture — Associated  Service — Squadron  not  in  Bight  of  Main  Fleet — 
Sight — Detached  Service. 

Wtere  a  capture  was  made  by  several  ships  of  a  flqet  ■which,  had  been 
ordered  to  undertake  a  certain  operation,  and  the  main  body  of  whioh, 
owing  to  a  haze,  was  not  in  sight  of  the  capture.  Held,  that  as  these 
ships  were  not  detached  on  special  service,  but  were  acting  in  co-opera- 
tion with  the  main  body  of  the  fleet,  the  latter  were  entitled  to  share  in 
the  capture  (o). 

1801  This  was  a  case  on  the   admission  of  an  allegation  of  joint 

■^""^  ^'^-  capture  on  the  part  of  Admiral  Dickson's  fleet,  claiming  to  share 
in  a  capture  made  by  the  Director  and  some  other  ships  belonging 
to  the  same  fleet,  but  sent  to  cruise  at  a  certain  distance  by  orders 
from  the  Admiral,  with  particular  directions  not  to  be  out  of  sight. 
It  was  alleged  that  the  distance  of  the  place  of  capture  was  not 
above  eight  or  nine  miles  from  the  fleet ;  but  that  owing  to  a  fog 
or  haziness  that  came  on  they  were  not  in  sight  of  the  actual 
captors  at  the  time  of  the  capture. 

Eor  the  actual  captor,  the  King's  Advocate  and  Arnold. 

For  the  allegation,  Laurence  and  Swabey. 

Sir  W.  Scott. — This  is  undoubtedly  a  convenient  method  of 
taking  the  opinion  of  the  Court  on  facts  stated  and  admitted  in  the 
allegation,  and  on  the  arguments  deducible  from  them,  in  order 
that  it  may  be  decided  as  expeditiously  as  possible  whether  the  law 
arising  upon  the  facts,  if  proved,  would  entitle  the  parties  to  the 
benefit  they  claim. 

The  facts  stated  on  the  part  of  the  opponent  to  this  allegation 
are  that  the  ships  making  the  actual  capture  composed  part  of  a 
squadron  employed  in  the  blockade  of  the  Texel;  but  that  it 
appears,  upon  the  showing  of  this  very  allegation,  that  at  the  time 
of  the  capture  they  were  detached  on  a  particular  service,  connected 
indeed  with  the  main  purpose  of  the  blockade,  and  subordinate  to 

(a)  See  the  Vryheid,  p.  179. 
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it,  but  still  a  distinct  and  separate  service,  it  is  admitted  that  the        I801 
capture  was  made  out  of  night  of  the  fleet,  and,  what  is  more,  with-  " 


out  any  concurrence  in  chasing — in  fact,  that  the  captured  ships         The 

were  not  seen  by  the  fleet  till  they  were  in  the  possession  of  the        

actual  captor.     The  question  is  whether,  on  these  facts,  which  seem  •   co  . 

to  be  mutually  agreed,  the  fleet  is  entitled  to  share. 

Undoubtedly  difEerent  principles  apply  in  cases  where  ships  are 
associated  by  public  authority  on  a  common  service,  and  where 
they  are  not  so  associated  together.  In  the  latter  case,  where 
a  captui-e  is  made  by  ships  not  associated  by  public  authority 
for  a  common  service,  it  could  not  be  maintained  on  any  principle 
that  the  mere  circumstance  of  being  within  such  a  distance  as  would 
bring  them  within  sight  in  clear  weather  would  entitle  them  to 
share,  when  in  fact  they  were  not  seen  at  aU.  It  would  put  this 
rule  of  law  on  a  very  uncertain  footing  indeed,  unconnected  with 
all  rational  principle,  as  well  as  incapable  of  all  satisfactory  proof, 
if  the  Court  had  to  determine  on  the  state  of  the  atmosphere  and 
on  the  loose  conjectural  evidence  that  might  be  applied  to  ascer- 
tain such  a  state,  whether  the  distance  was  a  proper  distance  for 
sight  if  the  weather  had  been  clear,  and  what  under  such  a  state 
could  be  the  impression  on  the  mind  of  the  enemy  or  the  friend. 
It  is  essentially  necessary,  in  such  cases,  that  the  party  should 
have  been  in  sight  at  some  part  of  the  transaction,  though  it  is  not 
required  that  it  should  be  at  the  moment  of  capture,  because  the 
impulse  and  impression  on  the  mind  of  the  enemy  who  is  to  be 
intimidated,  or  of  the  friend  who  is  to  be  encouraged,  may  remain, 
notwithstanding  the  intervention  of  a  headland  or  fog,  and  may 
therefore  bring  it  within  the  reach  of  that  principle  of  law  on  which 
constructive  assistance  is  built.  But  in  cases  of  ships  associated 
together  by  public  authority,  the  same  principle  does  not  neces- 
sarily apply.  It  will  not  be  denied  that  if  one  ship  of  a  squadron 
takes  a  prize  in  the  night,  unknown  to  the  rest,  it  would  entitle 
the  whole  fleet  to  share,  although  possibly  the  capture  might  have 
been  made  at  a  distance  out  of  sight  of  most  of  the  ships  of  war, 
even  if  it  had  been  noonday ;  for  the  fleet  so  associated  is 
considered  as  one  body,  unless  detached  by  orders,  or  entirely 
separated  by  accident ;  and  what  is  done  by  one  continuing  to 
compose  in  fact  a  part  of  that  fleet,  enures  to  the  benefit  of  all. 


Thb 
fobsiqheid. 

SirW.  Scott. 
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1801         In  the  present  case  no  accidental  separation  is  suggested.     The 
"^""^  ^'^'      only  question  is,  whether  or  not  the  capture  was  made  whilst  those 
ships  composed,  de  facto,  a  part  of  this  fleet. 

The  whole  case  then  is  reduced  to  this  point,  whether  these  ships 
are  to  be  considered  as  detached  or  not ;  detached,  I  mean,  in  the 
same  manner  as  detachments  are  usually  made,  for  some  distinct 
and  separate  purpose,  which,  though  possibly  connected  with  the 
main  service,  carries  them  out  of  the  scene  of  common  operation 
for  the  time ;  or  whether  they  were  sent  only  on  the  look-out,  to 
preserve  their  connection  with  the  service  of  the  fleet,  and  maintain 
their  dependence  on  it  ?  To  determine  this  question,  I  must  look 
to  the  orders  that  were  given.  They  direct  them  "  to  watch  well 
the  motions  of  the  enemy ;  to  cruise  between  certain  points,  join- 
ing the  fleet  occasionally  for  communication."  If  they  stopped 
here,  I  should  be  inclined  to  hold  that  it  was  a  separate  service, 
with  orders  to  join  again  :  but  they  go  on — "  directing  them  to 
avoid  being  at  such  a  distance,  as  not  to  observe  the  signals  that 
were  made."  It  is  impossible  under  these  terms  to  say  that  it  was 
a  detached  service.  It  is  more  like  the  stretching  out  of  the  arms 
of  the  fleet,  without  dissolving  in  any  manner  the  connection 
between  them  and  the  main  body.  From  this  very  circumstance, 
a  presumption  strongly  arises,  were  it  necessary  to  consider  the 
probability  of  that  fact,  that  the  fleet  would  have  been  actually  in 
sight,  if  an  accidental  haziaess  had  not  intervened.  On  the  whole 
of  the  case  contained  in  this  allegation,  I  am  of  opinion  that  the 
fleet  is  entitled  to  share ;  and  on  the  same  principle  by  which  it 
would  have  shared  in  a  capture  made  by  one  of  its  own  ships 
not  sent  off  under  such  an  order. 

Allegation  admitted. 
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THE  HUETIGB  HANE  (No.  2).  [3  c.  Eob. 

Blockade — Non-European  State. 

The  rules  of  the  Law  of  Nations  as  to  blockades  are  binding  on 
merchants  of  non-European  nations. 

This  was  a  case  arising  on  the  blockade  of  Amsterdam,  respect-         ^^"^ 

ing  a  cargo  shipped  at  Saffee  in  Barhary  for  Amsterdam  under  a  '— 

false  destination  to  Hamburg. 


On  the  part  of  the  claimant,  Laurence  and  Setvell. 

Sir  W.  Scott. — This  is  the  claim  for  the  cargo  of  a  ship  which 
has  already  been  determined  to  have  been  going  into  Amsterdam 
on  the  8th  April,  1799,  a  considerable  time  after  the  blockade  of 
that  port.  It  may  be  material  iu  the  present  view  of  the  matter 
as  affecting  the  cargo  to  advert  to  the  former  judgment  on  the 
ship,  and  consider  aU  the  circumstances  attending  the  capture. 
The  master  said  "  that  his  destination  had  always  been  for  Ham- 
burg till  his  crew  compelled  him  to  change  his  course  for  Amster- 
dam " ;  so  that  almost  up  to  the  moment  of  capture  the  destination 
was  held  out  to  be  to  Hamburg.  It  now  appears  that  the  ship 
was  freighted  at  Lisbon  on  a  charter-party  effected  there  on  the 
26th  November,  1798,  by  Mr.  Delamer,  of  that  place,  to  go  to 
Mr.  Delamer  at  Saffee,  and  carry  a  cargo  from  thence,  consigned 
to  Mr.  Delamer,  of  Amsterdam,  these  gentlemen  being  brothers 
and  Jew  merchants  settled  at  different  places,  but  keeping  up  a 
very  intimate  connection  and  correspondence  with  each  other.  It 
has  been  argued  that  it  would  be  extremely  hard  on  persons 
residing  in  the  kingdom  of  Morocco  if  they  should  be  held  bound 
by  all  the  rules  of  the  law  of  nations  as  it  is  practised  amongst 
European  States.  On  many  accounts  undoubtedly  they  are  not  to 
be  strictly  considered  on  the  same  footing  as  European  merchants ; 
they  may  on  some  points  of  the  law  of  nations  be  entitled  to  a  very 
relaxed  application  of  the  principles  established,  by  long  usage, 
between  the  States  of  Europe,  holding  an  intimate  and  constant 
intercourse  with  each  other.  It  is  a  law  made  up  of  a  good  deal 
of  complex  reasoning,  though  derived  from  very  simple  rules,  and 
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1801         altogether  composing  a  pretty  artificial  system,  which  is  not  familiar 
""^     •      either  to  their  knowledge  or  their  ohservance.     Upon  such  con- 


TnE  HuETiQE  siderations  the  Court  has,  on  some  occasions,  laid  it  down  that 

Hanb(No.  2). 

the  European  law  of  nations  is  not  to  be  applied  in  its  full  rigor  to 

the  transactions  of  persons  of  the  description  of  the  present 
claimants,  and  residing  in  that  part  of  the  world.  But  on  a  point 
like  this,  the  breach  of  a  blockade,  one  of  the  most  universal  and 
simple  operations  of  war  in  all  ages  and  countries  excepting  such 
as  were  merely  savage,  no  such  indulgence  can  be  shown.  It  must 
not  be  understood  by  them  that,  if  an  European  army  or  fleet  is 
blockading  a  town  or  port,  they  are  at  liberty  to  trade  with  that 
port.  If  that  could  be  maintained  it  would  render  the  operation 
of  a  blockade  perfectly  nugatory.  They,  in  common  with  all  other 
nations,  must  be  subject  to  this  first  and  elementary  principle  of 
blockade,  that  persons  are  not  to  carry  into  the  blockaded  poi-t 
supplies  of  any  kind.  It  is  not  a  new  operation  of  war — it  is 
almost  as  old  and  as  general  as  war  itself.  The  subjects  of  the 
Barbary  States  could  not  be  ignorant  of  the  general  rules  applying 
to  a  blockaded  place  so  far  as  concerns  the  interests  and  duties  of 
neutrals. 


[3  0.  Rob.  THE  SAEAH. 

330.] 

Evidence — Further  Proof — PrimEi  facie  Neutral  Cargo — Illegal  Origin  of  Cargo 
— False  Papers — Captors'  Expenses. 

The  Court  ■will  not,  on  an  appUoation  for  further  proof,  usually  admit 
evidence  not  connected  with,  the  original  evidence.  Application  for  further 
proof  to  show  an  illegal  course  of  trade,  there  being  nothing  in  the  original 
evidence  pointing  to  such  a  suspicion,  rejected,  and  the  cargo  restored. 

The  ship's  papers  being  false,  captors'  expenses  allowed. 

1801  This  was  a  case  of  a  cargo  of  Dutch  butter  shipped  at  Embden 

""^  "'  for  the  account  of  several  persons  in  London.  The  orders  had 
been  taken  from  these  persons  by  Mr.  Eoss,  of  London,  and  by 
him  transmitted,  as  it  was  said  on  the  part  of  the  captor,  to  his 
agent  or  partner  in  Holland.  The  ship  had  sailed  outward  from 
London  to  Embden,  and  on  that  voyage  had  been  stopped  and 
searched,  and  a  letter  had  been  taken  out  by  the  cruising  vessel. 
It  was  now  prayed  that  the  Court  would  admit  this  letter  to  be 
introduced  on  further  proof,  on  a  suggestion  that  it  was  written  by 
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Mr.  Foss  to  Mr.  Harrison  at  Eotterdam,  and  would  show  this         I801 


June  25. 


trade  to  have  been  carried  on  with  the  enemy's  country  by  -the 
mediation  of  agents  in  Embden,  and  that  Mr.  Foss  had  directed    TheSabah. 
the  person  at  Rotterdam  to  have  a  cargo  ready  for  this  ship. 

Sir  W.  Scott. — This  is  an  application  on  the  part  of  the  captor 
to  introduce  evidence  on  an  order  for  further  proof.  That  the 
Court  does  accede  to  applications  of  this  nature,  in  certain  cases, 
cannot  be  denied ;  but  it  is  by  no  means  the  disposition  of  the 
Court  to  encourage  them.  It  has  seldom  been  done  except  in 
cases  where  there  has  appeared  something  in  the  original  evidence 
which  lays  a  suggestion  for  prosecuting  the  inquiry  further.  In 
such  cases  the  Court  has  allowed  it ;  but  when  the  matter  is 
foreign,  and  not  connected  with  the  original  evidence  of  the  cause, 
it  must  be  under  very  particular  circumstances  indeed  that  the 
Court  will  be  induced  to  accede  to  such  an  application  ;  because,  if 
remote  suggestions  were  allowed,  the  practice  of  the  Court  would 
be  led  away  from  the  simplicity  of  prize  proceedings,  and  there 
would  be  no  end  to  the  accumulation  of  proof  that  would  be  intro- 
duced in  order  to  support  arbitrary  suggestions.  It  appears  that 
the  goods  were  shipped  at  Embden.  A  reasonable  presumption 
arising  from  that  fact  is,  that  they  had  fairly  found  their  way 
thither.  The  Court  is  extremely  disinclined  to  go  out  of  the  case 
that  is  immediately  brought  before  it,  and  to  mount  up  to  the  first 
possible  terms  of  a  transaction,  although  on  some  occasions  it  may 
be  necessary  to  do  so. 

The  cargo  in  question  was  coming  from  Embden,  to  be  delivered 
in  London,  and  documented  as  the  property  of  persons  at  Embden ; 
whether  it  does  in  reality  belong  to  them  or  to  persons  in  London, 
it  win  be  equally  a  case  for  restitution.  The  papers  represent  it 
as  the  property  of  Abegg,  of  Embden,  but  it  is  claimed  for  persons 
in  London ;  and  it  is  said  that  the  name  of  Abegg  was  used  for 
the  purpose  of  protecting  it  from  the  cruisers  of  the  enemy  :  an 
artifice  which  this  Court  is  not  very  scrupulous  to  detect  where  it 
does  not  appear  that  there  is  any  sinister  purpose  concealed  under 
that  pretence,  or  that  any  enemy's  interest  is  concerned.  Further 
proof  was  necessary,  however,  to  account  for  this  variation  between 
the  shipment  and  the  claim;  it  is  now  brought  in,  and  I  am 
disposed  to  think  that  it  is  sufiicient. 
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1801  But  it  is  said  the  captors  are  in  possession  of  evidence  that 

•^""^^^^      would  show  the  goods  to  have  come  in  such  a  course,  in  an  anterior 


The  Sabah.  stage  of  the  transaction,  as  would  make  them  suhject  to  confisca- 
Sir  w.  Soott.  tion.  I  have  already  said  that  this  Court  is  not  inclined  to  go  out 
of  the  limits  of  the  present  transaction,  unless  on  some  suggestion 
arising  out  of  the  original  evidence.  It  has  not  been  pointed  out 
that  there  is  any  such  foundation  laid  in  this  cause ;  all  the  papers 
and  the  depositions  stop  at  Emhden  ;  and  I  do  not  perceive  that 
there  is  anything  that  leads  to  a  further  inquiry.  What  would  he  the 
effect  of  the  letter,  if  it  was  produced,  I  cannot  say ;  hut  supposing 
it  to  be  proved  that  the  agent  in  London  was  in  the  general  habit 
of  procuring  such  articles  from  the  enemy,  I  think  there  would  be 
a  defect  of  evidence  to  apply  it  to  the  present  case.  The  circum- 
stance of  the  intercepting  these  letters  would,  on  the  contrary, 
afford  some  ground  of  inference  on  the  part  of  the  claimant  that 
this  cargo  did  not  arise  out  of  such  a  course  of  trade. 

It  has  been  argued  that  if  the  matter  were  as  it  is  suggested  it 
would  be  hard  to  affect  the  actual  proprietors  of  this  cargo  with 
confiscation,  inasmuch  as  they  knew  nothing  of  the  course  in  which 
their  orders  had  been  executed.  How  far  they  might  be  deemed 
answerable  for  the  transaction  of  their  agent,  is  a  matter  on  which 
the  Court  need  not  give  any  opinion  till  the  question  comes  neces- 
sarily before  it.  In  the  present  case,  supposing  that  they  would 
be  penally  affected  as  to  their  property  in  the  articles  so  procured, 
I  am  of  opinion  that  the  evidence  is  not  offered  upon  such  grounds 
as  can  entitle  it  to  admission. 

Cargo  restored. 

On  the  part  of  the  captors,  the  King's  Advocate  prayed  that  they 
might  be  allowed  their  expenses. 

Court. — If  English  merchants  resort  to  the  expedient  of  pro- 
tecting their  trade  by  these  false  papers,  it  leads  captors  into 
expenses  for  which  these  captors  ought  not  to  be  answerable. 

Captors'  expenses  granted. 
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THE  COSMOPOLITE  (No.  1).  [3  o.  Rob. 

^  333.] 

Capture — Condemnation  by  French  Consul  in  Spain — Bona  fide  Purchaser — 
Restitution. 

An  American  ship  was  captured  by  the  French,  condemned  in  Spain, 
and  purchased  by  a  Danish  merchant.  On  a  subsequent  capture  by  an 
English  cruiser  a  claim  was  given  for  the  Danish  purchaser — and  also 
for  the  former  American  proprietor,  on  the  ground  that  the  ship,  having 
been  condemned  in  a  port  neutral  towards  America,  the  condemnation 
was  invalid.  The  Court  decKned  to  judge  of  the  relation  of  foreign 
States,  and  ordered  restitution  to  the  Danish  purchaser. 

This  was  a  case  of  an  American  ship,  captured  by  the  French,  1801 
carried  into  Spain,  there  condemned  by  the  French  consul  in  a  "^  ' 
Spanish  port,  sold  under  that  sentence,  and  afterwards  transferred 
to  the  present  master,  a  Danish  subject,  who,  on  the  subse- 
quent capture  of  the  ship  by  a  British  cruiser,  was  the  original 
claimant  in  this  cause.  A  claim  was  likewise  interposed  on  the 
part  of  the  former  American  proprietor,  on  a  suggestion  that 
though  France  had  been  in  some  state  of  hostilities  with  America, 
Spain  had  not ;  that  Spain  was,  in  respect  to  America,  a  neutral 
port ;  and  that  a  condemnation  of  American  ships  in  a  Spanish 
poi"t  was  illegal,  and  the  transfer  under  it  invalid. 

Sir  W.  Scott. — This  is  a  question  rather  on  the  illegality  than 
the  fact  of  the  transfer,  which  is  asserted  to  have  taken  place. 
The  vessel  appears  to  have  been  an  American  ship,  seized  by  the 
French  and  carried  into  the  island  of  Teneriffe,  where  she  was 
condemned  under  the  authority  of  the  French  consul,  and  trans- 
ferred subsequently  to  the  present  Danish  possessor. 

The  objection  that  has  been  taken  is,  that  as  this  was  an 
American  ship,  and  as  Spain  and  America  were  in  their  political 
relations  perfectly  neutral,  it  must  be  considered  as  a  condemnation 
in  a  neutral  port,  and  subject  to  the  same  rule  as  the  Court  laid 
down  in  the  Flad  Oyen  [a) ,  with  respect  to  the  condemnation  of  British 
ships  by  the  French  consul  in  Norway.  It  is  argued  that  the 
Court  is,  therefore,  under  the  same  obligations  to  restore  this  vessel 
to  the  original  American  proprietor :  but  that  consequence  will 
not,  I  think,  necessarily  follow,  because,  although  this  Court  has 
interposed  to  entertain  suits  on  the  part  of  American   subjects, 

[a]  Ante,  p.  78;  and  seejjosi,  p.  339. 
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1801         in  giving  the  same   assistance  to  American  salvors    {The   Two 

•^"'^  ^-       Friends  {a))   as  to   British  suhjectsj  and  in  restoring  American 

The         property  retaken  from  the   French  by  our  cruisers,  yet  it  has 

been  only  in  cases  of  recapture  during  the  same  voyage  where 

IT  w.  Sco  t.  ^j^g^g  -^^^  heen  no  condemnation  at  all.  There  has  been  no 
case  that  I  recollect  in  which  this  Court  has  proceeded  to  examine 
the  legality  of  a  condemnation  passed  on  an  American  ship  in 
consequence  of  capture  by  the  French.  It  does  so,  it  is  true,  with 
respect  to  captures  made  from  this  country  by  France.  But  the 
same  rule  of  conduct  does  not  apply  to  other  countries,  whose  rela- 
tions with  France  this  Court  cannot  so  well  know  nor  so  exactly 
estimate.  The  relative  state  of  America  and  France  has  been  so 
equivocal  that  it  would  be  difficult  for  this  Court  to  say  distinctly 
whether  it  was  a  state  of  war  or  not,  or  whether  it  has  been  a  state 
of  peace,  with  many  of  the  incidents  of  war  attending  it.  Of  the 
exact  rights  and  duties  arising  from  such  an  uncertain  state  it  is 
not  easy  for  this  Court  to  determine,  neither  is  the  Court  called 
upon  by  any  duty  to  pass  any  judgment  upon  them.  This  Court 
is  perfectly  acquainted  with  the  relations  subsisting  between  our 
own  country  and  Denmark.  It  can  judge  of  the  state  of  treaties  {b) 
and  amity  under  which  the  general  principle  has  acquired  addi- 
tional strength,  and  by  which  the  use  of  their  respective  ports  is 
expressly  prohibited  to  be  granted  to  the  cruisers  of  the  enemy  of 
the  other  party  for  the  purposes  of  war.  But  can  I  pronounce 
with  equal  certainty  in  what  manner  Spain  may  lend  out  her  ports 
to  French  captors  relatively  to  Americans,  or  what  understanding 
there  may  be  on  this  subject  between  America  and  Spain  ?  Under 
these  considerations,  I  do  not  find  myself  authorized  to  say  that 
this  condemnation  stands  exactly  on  the  same  footing  as  the 
French  condemnations  of  British  property  in  Norway.  The  pur- 
chase appears  to  have  been  made  fairly  for  a  valuable  consideration 
from  the  French  possession.  It  does  not  appear  to  me  that  this 
Court  is  competent  to  examine  and  enforce  the  claim  of  the 
American  owner,  the  justice  of  which  depends  upon  political 
transactions  and  relations  with  which  this  Court  is  not  judicially 
acquainted. 

Hestitution  to  the  Danish  claimant. 

(a)  Ante,  p.  130.  (J)  a.d.  1489,  1523,  1661. 
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Capture — Passage  of  Captors  through  Territorial  Waters — Validity  of  Capture. 

A  capture  of  an  enemy  vessel  in  non-territorial  waters  is  not  inyali- 
dated  by  the  captors  having  passed  througli  territorial  waters  to  the 
place  of  capture. 

The  case  arose  on  the  capture  of  vessels  in  the  Grroningen  Watt,        1801 
on  a  suggestion  that  they  were  bound  from  Hamburg  to  Amster-   ^'"'^'"^"'  ^^- 
dam,  then  under  blockade;    and  a  claim  was  given  under  the 
authority  of  the  Prussian  Minister,  averring  the  place  in  question 
to  be  within  the  territories  of  the  King  of  Prussia. 

Sir  W.  Scott. — This  is  the  case  of  a  ship  and  goods  proceeded 
against  for  a  breach  of  the  blockade  of  Amsterdam;  they  are 
claimed  as  being  taken  on  neutral  territory,  but  it  is  denied  on  the 
part  of  the  captors  that  they  were  so  taken. 

On  the  blockade  of  Amsterdam  this  Court  has  been  inclined  to 
hold,  generally,  that  all  sea  passages  to  Amsterdam  by  that  great 
body  of  waters,  the  Zuyder  Zee,  were  blockaded,  supposing  those 
sea  passages  to  be  in  the  possession  of  the  enemy.  Such  as  were  in 
the  possession  of  neutrals,  it  was  of  opinion,  were  not  included 
unless  the  blockading  force  could  be  applied  at  the  interior  ex- 
tremity of  their  communication.  Whether  the  present  capture  in 
question  was  made  in  a  sea  passage  to  the  Zuyder  Zee,  belonging 
to  the  enemy  or  to  a  neutral  power,  will  be  decided  by  the  con- 
siderations which  are  to  be  examined  in  the  further  pursuit  of  this 
question.  Secondly,  supposing  that  question  determined  against 
the  immunity  of  the  place  of  capture,  another  question  is  proposed, 
whether  the  belligerent  party  having  passed  over  neutral  territory, 
animo  capiendi,  to  the  place  where  his  rights  have  been  exercised, 
those  rights  of  capture  so  exercised  are  not  thereby  invalidated. 

[The  Court  then  examined  the  evidence,  and  held  that  the 
captures  had  not  been  made  on  neutral  territory.] 

On  this  evidence,  then,  it  is  impossible  for  me  to  pronounce  that 
these  captures  are  invalidated  by  being  actually  made  on  Prussian 

y2 
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1801         territory.     There  remains  the  other  question,  whether  the  captures 

November  27.   ^^^  ^^^  vitiated  by  the  capturing  ship  having  passed  over  neutral 

The  Twee    territory  to  accomplish  the  capture— as  it  is  alleged  they  passed  up 

'  the   Western  Eems,   and    that  the   whole   of    that  is   Prussian 

SirW.  Scott.  ^Qj,j,itQpy_  I  ]ja,ve  already  intimated  some  douhts  that  might 
possibly  be  entertained  upon  the  present  evidence,  whether  the 
"Western  Eems  is  to  be  deemed  at  all  times  and  in  all  parts  of  it 
clearly  Prussian  territory ;  but  supposing  it  to  be  so,  is  it  a  viola- 
tion of  territory  to  have  committed  an  act  of  capture  after  having 
passed  over  this  territory  to  effect  it  ?  On  this  point  there  are 
some  observations  of  law  and  some  of  fact  that  appear  not  un- 
worthy of  notice.  In  the  first  place,  the  place  of  capture  is 
accessible  by  other  passages  not  asserted  to  be  neutral ;  it  is  not 
alleged  that  a  hostile  force  might  not  have  reached  these  ships  by 
another  route  through  the  Lower  Zee  or  other  communications  ;  it 
is  not  to  be  said  that  they  were  so  inclosed  and  protected  on  all 
sides  by  neutral  territory  that  you  could  not  approach  them  with- 
out passing  over  it.  In  the  next  place,  it  is  not  the  ease  of  an 
internal  passage  into  the  heart  of  the  country,  into  the  Homegat, 
if  I  may  adopt  their  own  term ;  it  is  a  passage  over  an  external 
portion  of  water  which  you  may  prescribe  for  as  territory,  but  not 
as  inland  river  or  as  part  of  the  internal  territory ;  it  is  not  an 
entrance  of  an  armed  force  up  an  inward  passage  to  reach  an 
enemy  lying  in  the  interior  of  the  land.  Thirdly,  it  is  an  observa- 
tion of  law  that  the  passage  of  ships  over  territorial  portions  of  the 
sea  or  external  water  is  a  thing  less  guarded  than  the  passage  of 
armies  over  land,  and  for  obvious  reasons :  an  army  in  the  strictest 
state  of  discipline  can  hardly  pass  into  a  country  without  great 
inconvenience  to  the  inhabitants ;  roads  are  broken  up,  the  price 
of  provisions  is  raised,  the  sick  are  quartered  on  individuals, 
and  a  general  uneasiness  and  terror  is  excited ;  but  the  passage 
of  two  or  three  vessels,  or  of  a  fleet,  over  external  waters,  may 
be  neither  felt  nor  perceived.  For  this  reason,  the  act  of  in- 
offensively passing  over  such  portions  of  water,  without  any 
violence  committed  there,  is  not  considered  as  any  violation  of 
territory  belonging  to  a  neutral  State  ;  permission  is  not  usually 
required.  Such  waters  are  considered  as  the  common  thorough- 
fare of  nations,  though  they  may  be   so   far  territory,  as  that 
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any  actual*  exercise  of  hostility  is  proMbited  therein.     Fourthly,         I8O1 
it  is  to  he  ohserved  that  the  right  of  refusal  of  passage,  even  upon 


land,  is  supposed  to  depend  more  on  the  inconvenience  falling  on     The  Twee 

the  neutral  State  than  on  any  injustice  committed  to  the  third        

party  who  is  to  he  affected  by  the  permission.  Grotius  and  Vattel  ^^  "  •  ""  ' 
both  agree  that  it  is  no  ground  of  complaint  nor  cause  of  war 
against  the  intermediate  neutral  State  if  it  grants  passage  to  the 
troops  of  a  belligerent,  though  inconvenience  may  ensue  to  the 
State  beyond ;  the  ground  of  the  right  of  refusal  being  the  incon- 
venience that  such  passages  bring  with  them  to  the  neutral  State 
itself.  This  being  the  general  state  of  the  fact  and  of  the  law,  it 
would  be  a  proposition  which  could  not  be  maintained  in  a  full 
universal  extent  that  the  passing  over  water,  claimed  as  neutral 
territory,  would  vitiate  any  ulterior  capture  made  on  a  third  party. 
Suppose  the  case  of  a  war  between  England  and  Russia,  and  that 
the  Sound  was  the  pass  in  question,  over  which  Denmark  claims 
and  exercises  imperial  rights  on  stronger  grounds  than  can  be 
maintained  in  support  of  this  claim ;  or  suppose  a  war  between 
France  and  Russia,  and  the  Dardanelles  to  be  the  pass  in  question ; 
or  suppose  any  two  powers  exercising  hostilities  in  the  Mediter- 
ranean, after  having  passed  through  the  Straits  of  Gibraltar,  occu- 
pied by  an  English  fortress  on  one  side  and  by  Tangier  on  the 
other,  formerly  in  possession  of  this  country — could  it  be  said  in 
any  of  these  cases  that  captures  made  beyond  this  point  of  passage 
over  neutral  water  territory  would  be  invalidated  on  any  principle 
of  the  law  of  nations  ?  Where  a  free  passage  is  generally  enjoyed, 
notwithstanding  a  claim  of  territory  may  exist  for  certain  pur- 
poses, no  violation  of  territory  is  committed  if  the  party,  after  an 
inoffensive  passage,  conducted  in  the  usual  maimer,  begins  an  act 
of  hostility  in  open  ground.  In  order  to  have  an  invalidating 
effect  it  must  at  least  be  either  an  unpermitted  passage,  over  terri- 
tory where  permission  is  regularly  requested,  or  a  passage  under  a 
pennission  obtained  on  false  representation  and  suggestions  of  the 
purpose  designed.  In  either  of  these  cases  there  might  be  an 
original  misfeasance,  and  trespass,  that  travelled  throughout  and 
contaminated  the  whole ;  but  if  nothing  of  this  sort  can  be  objected 
I  am  of  opinion  that  a  capture,  otherwise  legal,  is  ia  no  degree 
affected  by  a  passage  over  territory  in  itself  otherwise  legal  and 
permitted. 


326 


THE  COSMOPOLITE. 


1801  Having  before  said  that  this  act  of  capture  was  not  exercised  on 

ovem  er  27.    neutral  territory,  as  far  as  I  am  enabled  to  judge  by  the  present 

The  Twee     evidence,  I  must  pronounce  that  no  sufficient  objections  are  shown 

—      "   against  the  validity  of  these  captures,  and  that  the  ships  must  be 

■    °°  ■    adjudged  lawful  prize  to  the  captors,  being  bound  to  Amsterdam 

in  breach  of  the  blockade. 


[4C.Eob.8.]  THE  COSMOPOLITE  (No.  2). 

Licence— Enumeration  of  Articles — Construction  of  Licence — -Alteration  of  Date. 

A  licence  must  be  construed  with,  the  object  of  carrying  out  the  inten- 
tion of  the  grantor,  and.  small  deviations  from  the  terms  may  be  over- 
looked. But  ■when  a  licence  covers  the  export  of  certain  enumerated 
kinds  of  goods,  its  protection  will  be  confined  to  them  only.  Any  altera- 
tion in  the  terms  of  a  licence  as  to  time  must  be  clearly  explained  to 
give  validity  to  such  alteration. 

1801  This  was  a  case  respecting  a  licence  granted  to  a  British  mer- 

■^  chant  to  import  certain  specified  articles  from  Spain.     It  appeared 

that  the  licence  had  been  originally  granted  for  three  months 
from  the  date  of  the  instrument,  but  that  it  had  afterwards  been 
altered  to  three  months  from  the  date  of  the  bill  of  lading  [and  that 
articles  of  a  different  kind  to  those  specified  in  the  licence  were  on 
board  at  the  time  of  capture]. 

On  the  part  of  the  captors,  the  King's  Advocate. 

On  the  part  of  the  claimant,  Laurence. 

SiK  W.  Scott. — This  case  arises  on  the  construction  of  a  licence 
granted  to  import  from  Teneriffe,  during  a  war  with  Spain,  goods 
of  a  specified  description.  It  is  perfectly  well  known  that  by  war 
all  communication  between  the  subjects  of  the  belligerent  countries 
must  be  suspended,  and  that  no  intercourse  can  legally  be  can-ied 
on  between  the  subjects  of  the  hostile  States  but  by  the  special 
licence  of  their  respective  governments.  Under  this  view  of  the 
matter,  it  is  clear  that  a  licence  is  a  high  act  of  sovereignty,  an 
act  immediately  proceeding  from  the  sovereign  authority  of  the 
State,  which  is  alone  competent  to  decide  on  all  the  considerations 
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of  commercial  and  political  expediency,  by  which  such  an  excep-         1801 

tion  from  the  ordinary  consequences  of  war  must  be  controlled.         ^^  ' 

Licences  being  then  high  acts  of  sovereisrnty,  they  are  necessarily         The 

,   .  ^.  .     .       *,               ®      ,                            5     Jj        J                            J    Cosmopolite. 
stncti  juris,  and  must  not  be  earned  further  than  the  intention  of        

the  great  authority  which  grants  them  may  be  supposed  to  extend.  ^"^  "•    °°  *" 

I  do  not  say  that  they  are  to  be  construed  with  pedantic  accuracy, 

or  that  every  small  deviation  should  be  held  to  vitiate  the  fair 

effect  of  them.     An  excess  in  the  quantity  of  goods  permitted 

might  not  be  considered  as  noxious  to  any  extent.     A  variation  in 

the  quality  or  substance  of  the  goods  might  be  more  significant, 

because  a  liberty  assumed  of  importing  one  species  of  goods  under 

a  licence  granted  to  import  another  might  lead  to  very  dangerous 

abuses.     In  several  cases  of  licences  this  Court  has  had  occasion  to 

observe  that  articles  have  been  introduced  which  might  interfere 

with  our  own  manufactures,  not  merely  raw  materials  for  the 

necessary  employment  of  the  skill  and  labour  of  British  artisans, 

but  the  finished  productions  of  foreign  industry  and  art,  which 

might  come  in  competition  with  those  of  our  own ;  and  it  has  been 

observed,  not  without  surprise,  that  some  licences  themselves — I 

mean  particularly  those  Irish  ones  which  appeared  in  the  case  of 

the  Christina  Sophia  [a) — have  given  a  countenance  to  this  practice. 

Where  the  licences  have  expressly  permitted  the  introduction  of 

such  goods,  this  Court  cannot  take  upon  itself  to  withhold  from 

the  individual  the  benefit  of  such  licences,  howeverobtained,  but  it 

will  always  consider  it  to  be  its  duty  to  look  to  the  licence  for  the 

enumeration  of  the  goods  that  are  to  be  protected  by  it.     In  the 

present  case  it  appears  that  the  terms  of  the  licence  have  not  been 

followed  in  this  respect.     Here  is  a  licence  for  barilla,  wool, 

liquorice,  orchilla  wood,  and  dying  wood,   yet  there  are  other 

articles,  a  considerable  quantity  of  wine,  and  some  hides  on  board. 

It  is  said  that  these,  comparatively  with  the  burthen  of  the  vessel, 

form  but  a  very  trifling  part  of  the  cargo.     Be  the  quantity  what 

it  may,  it'  ought  to  have  been  provided  for  in  the  enumeration 

which  the  merchant  submitted  to  the  discretion  of  government 

when  he  applied  for  his  licence.     As  it  now  stands,  I  must  consider 

(a)  Jime  20th,  1801.  The  terms  agriotdture,"  articles  imported, 
of  the  licence  were  general,  "for  "  tobacco  pipes,  thread,  bobbin,  long 
articles    for    manufacture-use    and      holland,  geneva,  hops,  &c," 
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i^oi         this  part  of  the  cargo  as  totally  denuded  of  any  authority  under 
the  licence,   and  therefore    subject  to   condemnation.      Another 


The         material  circumstance  in  all  licences  is  the  limitation  of  time  in 

(JOSltOPOLITE. 


SirW.  Scott. 


which  they  are  to  he  carried  into  effect ;  for,  as  it  is  within  the 
view  of  government  in  granting  these  licences  to  combine  all  com- 
mercial and  political  considerations,  a  communication  with  the 
enemy  might  be  very  proper  at  one  time,  and  at  another  very  unfit 
and  highly  mischievous :  it  might  be  highly  proper  in  1799,  and 
highly  inexpedient  in  1801.  Time,  therefore,  appears  to  be  a  very 
important  ingredient ;  if  the  party  takes  upon  himself  to  extend 
the  term  of  the  licence  in  this  respect,  it  would  be,  in  my  opinion, 
licentia  non  siimpta  pudenter. 

Two  circumstances  are  required  to  give  the  due  effect  to  a 
licence.  Pirst,  that  the  intention  of  the  grantor  shall  be  pursued  ; 
and  secondly,  that  there  shall  be  an  entire  bona  fides  on  the  part  of 
the  user.  It  has  been  contended  that  the  latter  alone  should  be 
suiScient,  and  that  a  constmction  of  the  grant  merely  erroneous 
should  not  prejudice.  This  is,  I  think,  laid  down  too  loosely.  It 
seems  absolutely  essential  that  that  only  shall  be  done  which  the 
grantor  intended  to  permit ;  whatever  he  did  not  mean  to  permit 
is  absolutely  interdicted,  and  the  party  who  uses  the  licence 
engages  not  only  for  fair  intentions,  but  for  an  accurate  interpre- 
tation and  execution  ;  when  I  say  an  accurate  interpretation  and 
execution,  I  do  not  mean  to  exclude  such  a  latitude,  as  may  be 
supposed  to  conform  to  the  intentions  of  the  grantor,  liberally 
understood. 

The  present  licence  was  first  granted  in  1799,  for  three  months. 
At  that  time,  as  it  stood,  when  coming  out  of  the  hands  of  the 
Sovereign  of  this  country,  and  countersigned  by  the  Secretary  of 
State,  it  was  a  perfectly  good  licence  for  the  articles  enumerated 
and  for  the  time  therein  specified.  But  I  find  a  difficulty  in  hold- 
ing that  a  licence  so  granted  is  a  good  licence  for  an  importation 
in  1801.  It  appears  on  the  face  of  the  instrument  that  there  has 
been  an  erasure,  and  that  the  words  "  three  months "  have  been 
altered  to  "  three  months  from  the  date  of  the  bill  of  lading,"  ex- 
tending it,  not  to  this  year,  or  to  any  other  year,  but  to  a  time 
indefinite,  whenever  it  might  suit  the  convenience  of  the  merchant 
to  make  use  of  it, 
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The  question  then  is,  whether  the  account  given  of  this  altera-         isoi 
tion  is  satisfactory  ?     It  may  he  so,  as  to  one  constituent  part  of  a       '^"^^  ^- 
licence,  and  not  as  to  another ;  it  may  be  satisfactory  as  to  the         The 

bona  fides  of  the  party  obtaining  it,  but  not  as  to  its  conformity        

with  the  intention  of  the  grantor ;  and  I  have  already  said  that  it  ^^'^  ^-  ^°°''- 
ought  to  combine  both  these  properties.  The  affidavit  states, 
"  that  the  licence  was  originally  made  out  for  three  months  from 
the  date  of  the  said  licence ;  but  upon  its  being  represented  at  the 
Council  office  by  this  deponent's  said  house,  that  owing  to  the 
jealousy  of  the  Spanish  Grovernment,  and  the  difficulty  of  commu- 
nication with  the  said  island  of  TenerifEe,  and  the  secrecy  necessary 
to  be  observed,  the  lives  and  property  of  the  persons  at  Teneriffe 
being  endangered  by  carrying  on  a  trade  with  this  country,  if  dis- 
covered, the  said  licence  was  altered  at  the  Council  office,  to  continue 
in  force  for  three  months  from  the  date  of  the  bills  of  lading." 

Now  it  appears  to  me  that  this  representation  is  not  entirely 
satisfactory.  As  to  exportation  from  TenerifEe  and  other  parts  of 
Spain,  we  have  seen  so  many  instances  of  it  in  neutral  ships,  that 
it  is  not  very  easy  to  understand  how  it  could  be  exposed  to  so 
much  jealousy  on  the  part  of  the  Spanish  Government  in  the 
manner  here  described ;  or,  if  it  were  so,  how  happened  it  that 
this  was  a  secret  at  the  time  of  makiag  the  application  ?  How 
came  a  licence  to  be  taken  restricted  to  three  months  if  it  was 
known  that  it  could  be  carried  into  effect  only  by  watching  an 
opportunity  of  getting  into  Teneriffe,  as  it  were  by  stealth,  and  by 
getting  out  in  the  same  manner  ?  If  this  fact  had  been  men- 
tioned, no  doubt  proper  means  would  have  been  taken  to  provide 
for  it  under  the  very  Kberal  attention  which  is,  on  all  occasions, 
paid  by  government  to  the  representation  of  merchants.  If  it  was 
not  known  till  afterwards,  application  should  have  been  made,  in  the 
same  manner  as  for  the  original  licence,  to  the  Secretary  of  State 
who  countersigned  the  first  instrument ;  whereas  the  affidavit  only 
states,  "  that  an  application  was  made  to  the  Council  office,"  with- 
out mentioning  when,  or  by  whom,  this  alteration  is  supposed  to 
have  been  made.  From  any  observations  of  mine  on  the  pro- 
ceedings of  the  Council,  I  find  a  difficulty  in  supposing  that  any 
persons  who  compose  that  board  would  take  upon  themselves  to 
alter  a  licence  that  had  been  sanctioned  by  the   sign  manual. 
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1801         Besides,  how  is  it  authenticated  ?     The  word  of  an  inferior  clerk 

"^   '        of  the  Council  cannot  be  received  as  a  sufficient  authentication ;  all 

The         instruments  of  this  sort  should  be  certified  in  some  manner  by  the 
Cosmopolite.  i      .  n  r^  .  . 

— .         authority  of  the  Council.     It  is  too  much  for  this  Court  to  take  it 

■  upon  inferior  authority,  or  on  the  mere  representation  of  the  party 
himself.  Aiter  the  alteration,  the  party  carries  it  to  the  custom 
house  (a),  and  there  it  is  deposited,  and  filed,  as  a  thing  not  imme- 
diately to  be  put  in  use.  When  it  comes  to  be  examined  this 
erasure  is  perceived,  and  the,  custom  office  refuse- to  act  upon  it, 
and  insist  that  before  it  shall  be  considered  as  an  efficient  licence 
it  shall  be  re-signed.  On  this  information,  as  the  affidavit  states, 
"  the  party  sent  his  clerk  to  the  Council  office  to  get  it  re-signed." 
The  more  prudent  measure  would  have  been  for  the  merchant  to 
have  applied  himseK  to  some  person  there  of  a  more  efficient 
character.  It  seems,  however,  that  a  clerk  in  the  Council  office  told 
the  merchant's  clerk  that  nothing  could  be  done  in  the  business  on 
account  of  the  then  existing  embargo,  as  the  vessel  was  a  Swedish 
ship.  In  this  answer  the  party  imprudently  acquiesced,  and  here 
the  matter  rested. 

On  this  statement  of  the  facts,  I  do  not  feel  myself  warranted 
to  say  that  I  can  be  satisfied  with  the  authority  of  this  licence ;  I 
think  I  shall  administer  the  safest  justice  by  referring  the  party  to 
another  Court,  composed  of  members  of  the  Privy  Council,  who 
are  best  capable  of  judging  of  the  sufficiency  of  the  authority 
under  which  the  alteration  was  made,  and  of  the  validity  of  the 
licence  so  altered,  applied  as  it  has  been  to  the  present  transaction. 

(a)  The  affidavit  stated,  "that  in  matter  being  referred  to  the  board, 
December  following  the  licence  was  and  the  same  doubts  being  enter- 
deposited  in  the  custom  house  in  tained  by  them,  the  licence  was  re- 
order that  the  customs  might  have  turned  to  the  deponent  that  it  might 
notice  of  any  cargo  being  imported  be  re-signed  by  the  Secretary  of  State, 
under  it.  That  in  February,  long  or  renewed;  that  one  of  the  clerks  of 
before  the  knowledge  of  the  capture,  the  deponent  was  sent  to  make  appli- 
the  deponent  applied  to  the  custom  cation  to  this  effect,  who  addressing 

house  to  indorse  the  name  of  the      himself  to  Mr.  E.  S ,  one  of  the 

ship   on  the  licence;  that  a  doubt  clerks  of  the  Council  office,  was  in- 

was  then  expressed  on  the  part  of  formed  by  him  that  nothing  could  be 

the  custom  house  whether,  in  con-  done  owing  to  the  embargo  which 

sequence  of  the  alteration  as  to  the  had  lately  taken  place  on  Danish  and 

time  of  the  importation,  they  could  Swedish  ships,  &c." 
with  propriety  act  upon  it.     That  the 
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THE  JEMMY.  [4C.Eob.3i.] 

Ship — Transfer  from  Enemy  to  Neutral — Cordinuance  of  previous  Manaye- 
ment  and  Trade— Conclusive  Presumption  of  Fictitious  Transfer. 

When  an  enemy  ship  lias  been  transferred  to  a  neutral  owner,  but  is 
left  under  the  same  management  and  in  the  same  trade  as  before  the 
transfer,  the  conclusire  presumption  is  raised  that  the  transfer  is  not 
genuine. 

This  was  a  case  of  a  ship  asserted  to  have  been  purchased  at        isoi 
Dunkirk  by  Mr.  Schultz,  of  Altona.      This  cause  now  came  on  to      "^"'^  ^'^' 
be  heard  on  further  proof. 

Sir  "W.  Scott. — This  case  has  been  admitted  to  further  proof 
owing  entirely  to  the  suppression  of  a  circumstance  which,  if  the 
Court  had  known,  it  would  not  have  permitted  further  proof  to 
have  been  introduced,  namely,  that  the  ship  has  been  left  in  the 
trade  and  under  the  management  of  the  former  owner.  Wherever 
that  fact  appears  the  Court  will  hold  it  to  be  conclusive,  because, 
from  the  evidentia  rei,  the  strongest  presumption  necessarily  arises 
that  it  is  merely  a  covered  and  pretended  transfer.  The  presump- 
tion is  so  strong  that  scarcely  any  proof  can  avail  against  it.  It  is 
a  rule  which  the  Court  finds  itself  under  the  absolute  necessity  of 
maintaining.  If  the  enemy  could  be  permitted  to  make  a  transfer 
of  the  ship  and  yet  retain  the  management  of  it  as  a  neutral 
vessel,  it  would  be  impossible  for  the  Court  to  protect  itself  against 
frauds. 

The  positive  objections  which  have  been  pointed  out,  on  the  fact 
of  transfer,  are  also  of  considerable  weight.  The  inadequacy  of 
the  price  and  the  chasms  appearing  in  the  correspondence  are  cir- 
cumstances inconsistent  with  the  probability  of  ownership ;  there  is 
also  the  course  of  trade,  which  has  been  entirely  French  without 
interruption,  excepting  in  one  voyage  to  Barcelona,  but  even  in 
that  instance  the  vessel  returned  again  to  a  French  port. 

It  would  be  impossible  for  the  Court  to  admit  further  proof  in 
such  a  case  as  this  without  exposing  itself  to  continual  imposition. 
I  have  no  hesitation  in  condemning  this  vessel. 
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[4C.Kob.33.]  THE  TWENDE  BRODEE. 

Gontrahand — Timber^— Treaty  with  Denmark. 

When  a  treaty  stipulated  that  timber  for  the  construction  of  ships 
should  be  regarded  as  contraband.  Held,  that  if  the  character  of  the 
timber  was  ambiguous,  its  nature  in  reference  to  the  treaty  should  be 
decided  by  reference  to  the  character  of  the  port  of  destination. 

1801  This  was  a  case  of  a  Danish  ship,  and  cargo  of  fir  timber,  spars, 

July  17.      balks,  and  deals,  taken  on  a  voyage  "from  Christiansand  to  Saint 
Maloes  or  Brest." 

On  the  part  of  the  captors,  a  certificate  was  produced  from  ship- 
builders in  his  Majesty's  yards  at  Plymouth,  stating  "  that  the 
cargo  consisted  of  fir  timber,  hand-masts,  deals,  and  spars ;  that 
the  fir  timber  and  masts  were  fit  for  naval  purposes,  and  much 
wanted  in  his  Majesty's  service." 

On  the  other  side,  an  affidavit  was  exhibited  from  other  ship- 
wrights of  Plymouth,  stating  the  timber  to  be  particularly  sappy 
in  its  quality,  and  not  fit  for  ship-biiilding,  and  that  no  part  could 
be  considered  as  naval  stores. 

On  the  part  of  the  captors,  the  King^s  Advocate  contended  that 
timber  of  this  description  was  to  be  considered  as  contraband  under 
the  Danish  treaty,  in  which  it  was  expressly  stipulated  that  timber, 
bois  de  construction,  should  be  contraband,  fir  planks  excepted.  The 
exception  proved  that  fir  planks  would  have  been  contraband  if 
not  excepted ;  fir  balks,  not  excepted,  were  a  fortiori  to  be  considered 
as  contraband. 

Sir  "W.  Scott.: — This  is  a  ship  which  was  taken  on  a  voyage 
from  Denmark  to  St.  Maloes,  as  it  appeared  at  the  time  of  capture, 
having  sailed  originally  on  a  destination  to  Havre,  but  having 
changed  her  course,  in  consequence  of  some  obstacles,  and  under 
the  direction  of  one  of  the  owners  of  the  cargo,  for  St.  Maloes. 
It  appears  that  she  was  first  stopped  by  the  Juno,  and  released, 
but  afterwards  stopped  by  the  Diana,  and  brought  into  Jersey 
with  a  cargo  of  timber  on  board. 


THE  TWENDE  BRODEE, 


333 


It  being  contended  that  the  timher  was  of  such  a  nature  as  to         isoi 

come  under  the  prohibition  of  the  Danish  treaty,  the  Court  directed      "^"^^  ^'^' 

it  to  be  referred  to  the  inspection  of  experienced  persons  in  his  The  Twende 
,j-   .         ,                                          .                                  ...                  1  .  1         Bbodee. 
Majesty  s  yards.     A  return  is  now  made  to  that  inquiry,  on  whicn         

I  must  say  that  it  is  not  expressed  in  such  specific  terms  as  the  ""  •  °°  ■ 
Court  might  have  expected  to  obtain  from  a  reference  to  those 
gentlemen.  They  state  "  that  they  had  taken  a  survey,  and  find 
it  to  consist  of  Dantzic  fir  timber  very  serviceable  for  his  Majesty's 
yards,"  but  without  any  specification  of  its  dimensions,  or  any 
description  of  its  fitness  for  particular  uses,  by  which  its  general 
character  might  be  ascertained.  There  is  another  phrase  in  the 
report,  equally  general,  "  that  it  is  fit  for  naval  purposes."  What 
is  that  ?  It  amounts  to  no  information  at  all,  since  all  timber  is, 
I  apprehend,  fit  for  some  naval  purposes.  There  is  another  certifi- 
cate, produced  on  the  part  of  the  claimants,  from  private  unautho- 
rized persons  selected  by  the  owners,  which  is  rather  more  precise  : 
it  specifies  the  size  of  the  timber,  and  states  "  that  it  is  very  sappy 
and  not  fit  to  be  considered  as  naval  stores."  This  is  all  the  assist- 
ance that  the  Court  has  obtained  to  enable  it  to  judge  of  the  terms 
of  the  explanatory  article  which  was  made  in  the  treaty  of  1780 
for  the  purpose  of  avoiding  all  disputes,  and  of  settling  a  clear 
understanding  on  the  subject  between  the  two  countries. 

In  delivering  my  opinion  on  the  construction  which  is  to  be  put 
upon  this  article,  it  may  be  proper  to  consider  shortly  the  intention 
of  the  parties,  the  terms  or  expressions  of  the  treaty,  the  decisions 
of  our  Courts,  and  the  interpretation  of  practice. 

With  respect  to  the  intention,  it  is  to  be  remembered  that  there 
had  been  much  contest  on  this  matter ;  the  belligerent,  on  one 
side,  contending  that  the  enemy  should  not  be  supplied  with 
timber ;  the  neutral  country,  on  the  other  side,  contending  for  the 
liberty  of  exporting  its  own  produce,  one  of  the  great  staples  of  the 
country.  It  is  fair  to  presume,  from  this  situation  of  the  parties, 
that  there  was  no  intention  on  the  part  of  Denmark  to  give  up  the 
timber  trade,  or  to  abridge  the  exercise  of  that  species  of  com- 
merce, further  than  the  just  demands  of  the  belligerent  might 
require.  Denmark  may  be  supposed  to  have  agreed  in  these 
terms  :  "  We  are  wUUng  to  give  up  the  liberty  of  trading,  as  far  as 
.your  interests  are  affected,  but  no  further."     The  situation  of  the 
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1801         contracting  parties  does  not  warrant  me  to  imagine  that  there  was 

!i^ ! any  intention  of  giving  up  the  entire  henefit  of  the  market  of  the 

The  Twenbb  other  helligerent  country  for  all  other  timher,  hut  only  for  such  as 
might  materially  affect  the  operations  of  war. 

If  a  cargo  of  timher  is  carried  to  Rouen,  or  Havre,  for  the  pur- 
pose of  heing  sent  to  Paris  for  house-huilding,  how  is  Great 
Britain  injured  hy  that  ?  I  am  not  to  presume  that  there  was  any 
reason  for  demanding  a  sacrifice  of  such  a  trade,  on  one  side,  or 
that  the  other  party  would  he  wHKng  to  renounce  a  trade  so  hene- 
ficial  to  themselves  and  so  innoxious  to  the  interests  of  the  helli- 
gerent. I  must  conclude  from  these  considerations  that  it  was 
only  meant  to  prohibit  the  carrying  of  such  timher  as  is  fairly  to  he 
deemed  ship  timher. 

The  terms  used  in  the  treaty  are,  "  Bois  de  construction ; "  but 
that  must  be  understood,  construction  naval :  it  must  he  confined  to 
purposes  of  naval  equipment.  The  great  difficulty  wiU.  be  to 
ascertain  what  is  properly  to  be  considered  as  ship  timber.  Timber 
has  frequently,  from  particular  circumstances,  a  definite  and  deter- 
minate character ;  it  may  be  denoted  by  a  particular  form,  as  knee 
timber,  which  is  crooked  timber,  peculiarly  useful  for  the  building 
of  ships,  or  it  may  be  distinguished  by  its  dimensions  of  size  ;  but 
as  to  other  timber,  generally,  which  is  as  much  a  thing  of  ambiguous 
use  as  anything  can  be,  the  fair  criterion  will  be  the  nature  of  the 
port  to  which  it  is  going.  If  it  is  going  to  Brest,  the  destination 
may  be  reasonably  held  to  control  and  appropriate  the  dubious 
quality,  and  fix  upon  it  the  character  of  ship  timber — if  to  other 
ports  of  a  less  military  nature,  though  timber  of  the  same  species, 
it  may  be  more  favourably  regarded.  Then,  as  to  the  decisions  of 
Courts  of  Justice,  and  the  interpretation  of  practice,  I  do  not  know 
that  any  express  decisions  have  taken  place ;  and  it  would  be  a 
iaost  desirable  instruction  to  my  judgment  to  have  seen  that  of  the 
Superior  Court  exercised  upon  this  subject.  But  it  is  the  every- 
day practice  of  this  Court  not  to  consider,  as  included  within  the 
prohibition,  aU  that  a  more  extended  interpretation  might  justify  : 
it  restores  spars  and  balks  of  ordinary  magnitude,  unless  there  is 
something  special  in  the  circumstances  attending  them,  to  show 
that  they  have  a  positive  destination  to  naval  purposes. 

This  then  is  the  interpretation  which  I  am  inclined  to  put  upon 
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that  treaty.     With  respect  to  such  timher  as  is  in  its  own  nature        I801 

ambiguous,  I  am  disposed  to  look  to  the  criterion  of  the  destina-  "^     — 

tion,  as  an  equitable  rule  of  interpretation,  taking  a  fair  course  TheTwekde 
between  the  rights  of  exportation  of  native  produce,  on  the  part  of 
the  neutral  country,  and  the  defensive  rights  of  the  belligerent. 
Planches  du  sapin,  being  expressly  excepted  in  the  treaty,  may,  I 
hold,  be  carried  anywhere.  In  other  timber,  of  an  indeterminable 
nature,  the  judicial  test  is  to  be  sought  from  the  destination  on 
which  it  is  going.  This  being  a  case  of  timber  going  to  St. 
Maloes — 

[The  King's  Advocate  stated  some  part  of  a  letter  to  the  master 
which  indicated  a  destination  to  Brest :  "  You  are  to  go  to  St. 
Maloes,  but  if  the  cargo  wiU  sell  best  at  Brest,  you  are  to  ask  a 
pilot  if  he  cannot  take  you  thither ;  you  may  escape  the  English 
by  going  between  the  shore  and  Ushant." 

Laurence. — The  original  destination  was  certainly  not  to  Brest ; 
the  ship  went  into  Havre  roads,  and  was  then  (after  having  been 
overhauled  by  a  British  cruiser)  directed  by  one  of  the  owners  to 
proceed  to  St.  Maloes.] 

Judgment  resumed. — If  there  had  been  a  clear  and  determined 
destination  to  Brest,  notwithstanding  it  might  b'e  lately  taken  up, 
it  would,  according  to  the  interpretation  I  incline  to  adopt,  subject 
every  part  of  the  cargo,  except  the  fir  planks,  to  confiscation ;  for 
it  could  never  be  permitted  to  be  averred  that  a  cargo  of  this  sort 
might  go  on  an  ianocent  destination  to  St.  Maloes,  and  then  be 
sent  on  to  Brest  or  Eochfort.  If  that  were  the  case,  it  must  be 
pronounced  a  case  of  condemnation ;  but  the  letter  on  which  the 
captors  rely  does  not  show,  that  the  du-eetions  were  absolute  to 
that  effect ;  the  words,  "  if  you  resolve,"  indicate  an  ultimate 
discretion  to  have  been  reposed  in  the  master.  How  does  he 
execute  it  ?  He  says,  "  that  he  was  going  to  St.  Maloes,"  not  for 
the  purpose  of  taking  a  pilot  on  board  to  carry  him  to  Brest,  but 
with  a  decided  intention  of  making  St.  Maloes  the  ultimate  port  of 
his  destination,  and  of  discharging  his  lading  there. 

Upon  the  evidence  I  incline  to  hold  that  the  conditional  direc- 
tions, which  were  given  him  to  go  to  Brest,  would  not  have  been 
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1801         carried  into  effect.     I  shall  therefore  restore  this  cargo,  especially 

""  as  I  perceive  that  no  small  part  of  it  consists  of  fir  planks,  which  I 

The  Twende  have  already  said  are  specially  protected ;  hut  in  consequence  of 

the  expression  of  such  an  intention,  I  shall  certainly  hold  that  the 

captors  are  entitled  to  their  expenses. 

Registrar. — This  is  a  cargo  taken  for  the  use  of  government ; 
in  such  cases  the  ordinary  expenses  are  paid  by  government. 
Is  it  the  intention  of  the  Court  that  the  payment  of  the  captor's 
expenses  is  to  be  included  in  those  charges,  or  to  be  paid  by  the 
claimant  ? 

Court. — I  mean  that  they  should  be  paid  by  the  claimant ;  the 
liberty  given  by  the  owner  to  the  master  in  the  letter  makes  it  not 
unfit  that  the  expenses  should  fall  on  him. 


July  22. 


[4 C.Rob. 39.]  THE  CATHEEINE  AND  ANNA. 

Capture — Ship — Mestitutivn — Captor'' s  Expenses — Insurance. 

Premiums  of  insurance  on  a  ship  paid  by  a  captor,  for  his  own 
security,  are  not  chargeable  against  the  owner  on  a  decree  for  restitution 
of  such  ship  on  pajmient  of  the  captor's  expenses. 

1801  This  was  a  case  of  a  ship  and  cargo  of  very  considerable  value, 

which  had  been  decreed  to  be  restored  on  payment  of  the  captor's 
expenses.  In  reporting  those  expenses,  the  registrar  and  mer- 
chants had  refused  to  admit  a  charge  of  insurance  against  fire, 
which  the  captors  had  incurred  to  the  amount  of  about  270/. 
Application  was  now  made  on  the  part  of  the  captors  to  have  the 
report  re-committed,  that  the  expense  of  insurance  might  be 
inserted. 

The  Court  desired  to  know  the  grounds  on  which  the  charge  had 
been  disallowed. 

Registrar. — It  was  on  the  ground  that  the  claimant  had  before 
actually  insured  both  ship  and  cargo,  and  could  not  have  received 
any  possible  benefit  under  the  insurance  since  effected  by  the 
captor. 
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The  King's  Advocate  said  that  was  a  circumstance  of  which  the        I801 

captors  were  not  apprised ;  that  to  insure  was  a  reasonable  precau-    .    "^     " 

tion  for  them  to  take,  who  were  answerable  for  the  custody  of  so         Thb 
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valuable  a  cargo,  and  therefore  that  they  ought  to  be  mdemnmed.      and  Anna. 

On  the  part  of  the  claimants,  ^r«o/rf.  — Captors'  expenses  include 
only,  as  it  is  generally  understood,  necessary  expenses,  and  not  all 
that  the  captors  may  choose  to  incur  on  their  own  account. 
Insurance  was  not  a  necessary  expense  in  the  present  case,  inas- 
much as  the  claimants  had  already  insured.  It  is  said  the  captors 
did  not  know  this  fact,  but  they  might  have  informed  themselves. 
They  never  apprised  the  agents  of  the  claimants  that  they  were 
going  to  insure. 

Swahey  said  that  the  registrar  and  merchants  had  been  in  the 
habit  of  disallowing  this  charge  in  the  last  war. 

Sir  W.  Scott. — The  ship  and  cargo  in  this  case  have  been  ulti- 
mately restored ;  but  the  Court  has  decreed  the  captors'  expenses 
to  be  paid — by  expenses,  meaning  those  expenses  that  are  neces- 
sarily incurred  by  the  act  of  capture  to  which  the  Court  adverted 
in  making  the  decree.  The  question  is,  whether  this  charge  of 
insurance  is  such  a  necessary  expense  as  the  captors  were  bound 
to  incur  ?  Captors  are  generally  bound  for  two  things — for  safe 
and  fair  custody,  and  if  the  property  is  lost  or  destroyed  for  want 
of  that  safe  and  fair  custody,  they  are  responsible  for  the  loss. 
For  these  two  things  every  captor  is  answerable ;  but  if  an  acci- 
dent, or  mere  casualty  happens,  against  which  no  fair  exertions  of 
human  diligence  could  protect,  it  must  fall  on  the  party  to  whom 
the  property  is  ultimately  adjudged.  If  to  secure  himself  against 
the  negligence  of  his  own  agents,  or  to  secure  his  own  responsi- 
bility, the  captor  chooses  to  make  insurance,  I  understand  the 
practice  of  the  registrar  and  merchants  has  been  not  to  allow  it  in 
their  report,  and  I  am  not  prepared  to  say  upon  any  priuciple 
which  occurs  to  me  that  such  a  disallowance  is  wrong.  The 
security  of  the  claimant  must  be  considered  as  depending  upon 
the  obligation  of  safe  custody,  and  personal  responsibility  in  case 
of  loss,  on  the  part  of  the  captors.  The  claimant  is  not  bound  to 
look  further,  nor  to  contribute  to  the  expense  which  the  captor,  for 

R.  Z 
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1801  his  own  security,  may  choose  to  incur.  It  is  said  that  insurance  is 
■^"^y  ^^-  an  advantage  to  claimants,  because  it  increases  the  responsihUity  of 
The  the  captors — and  so  it  does ;  hut  this  is  an  advantage  accidental 
Asl^IS^.  ^^<i  collateral.  The  captor  who  makes  a  seizure,  engages  for  his 
own  personal  responsibility  to  the  party  whose  property  is  seized ; 
he  seizes  at  the  peril  of  making  full  restitution  in  case  restitution 
is  due,  and  he  is  to  find  the  means  of  making  that  restitution.  If 
the  aid  of  insurers  is  requisite  for  such  a  purpose  it  may  be  very 
advisable  for  him  to  resort  to  it ;  but  the  claimant  has  nothing  to 
do  with  that :  he  has  a  right  to  consider  the  captor  as  fully 
responsible,  and  is  under  no  obligation  to  contribute  to  the  expense 
of  any  additional  security.  The  matter  of  insurance  is  res  inter 
alios  acta ;  I  do  not  know  that  the  captor  is,  in  any  event,  com- 
pellable to  assign  to  him  the  benefit  of  his  policy.  In  the 
8t.  Eustatius  cases  (a),  where  ships  and  goods  insured  by  the 
captors,  on  their  voyage  to  Europe  for  adjudication,  were  taken 
by  the  enemy,  I  think  the  determination  was  that  the  claimants 
had  nothing  to  do  with  the  benefits  of  that  insurance. 

On  these  grounds  I  am  disposed  to  hold  that  whatever  means 
the  captors  may  take  to  relieve  themselves  from  their  personal 
responsibility,  it  is  a  matter  which  is  foreign  to  the  claimant. 
Where  the  Court  orders  a  removal,  and  a  fresh  risk  is  incurred, 
for  which  the  Court  directs  an  insurance,  it  may  be  subject  to  a 
different  consideration.  But  this  being  a  case  in  which  no  applica- 
tion had  been  made  to  the  Court,  where  the  captor  has  voluntarily 
taken  the  step  for  his  own  protection,  and  where  he  is  not,  as  I 
conceive,  compellable  in  any  respect  to  make  an  assignment  of  his 
policy,  I  cannot  think  that  it  could,  under  any  circumstances,  be 
deemed  a  charge  that  ought  to  be  thrown  on  the  claim.  But 
where  the  claimant  himself  has  actually  insured,  the  demand  is 
utterly  unsustainable.  In  such  a  case,  to  lay  upon  him  the  addi- 
tional expenses  which  the  captor  incurred  for  his  own  security 
would  be  highly  injurious.  It  was  asserted  before  the  registrar 
and  merchants  that  such  an  insurance  had  been  made  by  the 
claimants,  and  it  was  not  questioned,  as  I  understand,  at  that  time. 

(a)  The  Eegistrar  had  said  that  no      St.  Eustatius  cases  there  was  a  ques- 
instance  had  happened  during  the      tion  of  a  similar  nature, 
present  war,  but  he  thought  in  the 
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Further  eTidence  migM  have  teen  then  demanded.    It  might  have         1801 

been  required  of  them  to  produce  the  policies  of  insurance ;  nothing        "^     ' 

of  the  kind  was  then  done.     I  shall  not  now  direct  them  to  be         The 

,  ..  ill-         Catheeine 

produced,  hut  take  the  fact  to  be  as  it  is  asserted  upon  the  admis-    akd  Anna. 

sion  of  the  captors  at  that  time  given.  Sjj,  -vyTsoott. 

On  these  grounds  I  am  of  opinion  that  the  charge  in  question, 

being  for  insurance  made  for  the  benefit  of  the  captor,  without 

communication  with  the  other  party,  and  without  any  application 

to  the  Court,  must  be  taken  to  be  an  expense  incurred  for  his  own 

security,  and  not  chargeable  on  the  claimant.     Were  it  necessary, 

I  should  hardly  hesitate  in  pronounciug  for  the  justness,  as  well  as 

for  the  application  of  the  general  rule,  alleged  to  be  observed  by 

the  registrar  and  merchants. 

Eeport  confirmed. 


THE  HENEIOK  AND  MAEIA  (No.  2).  [4 c.  Rob. 43.] 

Capture — Condemnation — Vessel  in  Neutral  Port — 8ale — Title  of  Oivner  after 
Sale. 

On  principle,  tlie  condemnation  of  a  vessel  of  a  belligerent  lying  in  a 
neutral  port  is  invalid,  and  a  sale  arising  out  of  sucli  condemnation  is 
also  invalid.  But,  lield  by  Sir  William  Scott,  and  by  tbe  Lords  Com- 
missioners of  Appeal,  tbat  as  the  British.  Prize  Court  had  condemned 
vessels  in  neutral  ports,  a  title  arising  from  a  sale  on  a  decree  of  a 
foreign  Court  as  above,  must  be  recognized  as  valid. 

This  was  a  case  of  a  British  vessel  taken  by  a  Dutch  privateer        1799 
2nd  October,  1795,  and  carried  into  Norway.     It  appeared  that  a  ^"'"^^^^^ ' 
sentence  of  condemnation  had  passed  24th  March,  1796,  at  the     August  7, 

Hague,  before  a  Court  styled  "  The  Committee  of  the  Affairs  of        ' 

the  Marine  of  the  Batavian  Eepublic."  On  the  9th  of  June 
following  the  ship  was  sold  at  Christiansand  to  a  Danish  merchant, 
and  was  afterwards  captured  21st  June,  1796,  with  a  cargo  of  fir 
timber,  on  a  voyage  to  Amsterdam. 

On  the  part  of  the  captors,  it  was  first  contended  that  the  ship 
was  liable  to  condemnation  on  the  ground  of  violating  the  blockade 
of  Amsterdam  {ante,  p.  84).     After  the  judgment  of  the  Court  on 

z2 
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1799  that  point,  a  further  question  was  raised  respecting  the  legality  of 
November  26.  ^  transfer  of  a  prize  ship  not  being  carried  into  the  port  of  the 
The  Heneiok  captor's  country. 

AND  MaEIA. 

On  the  part  of  the  Danish  claimant,  Laurence  and  Croke. 
On  the  part  of  the  captors,  the  King's  Adcooate  and  Sewell. 

Judgment  reserved. 

SiK  W.  ScoTf. — This  is  a  British  vessel,  captured  by  a  Dutch 
privateer,  carried  into  Norway,  and  sold  there  under  a  sentence  of 
condemnation  passed  at  the  Hague.  It  has  been  contended  that 
there  is  not  enough  to  show  that  the  vessel  had  not  been  actually 
removed  to  Holland  at  the  time  of  the  sentence;  and  an  expression 
in  the  sentence,  "brought  to  judgment,"  had  been  relied  on  as 
leading  to  a  contrary  conclusion,  and  as  intimating  that  she  was 
actually  brought  to  Holland.  I  am  satisfied,  however,  as  to  that 
fact;  the  term,  "brought  to  judgment,"  is  merely  a  figurative 
expression,  signifying  that  the  question  respecting  that  ship  was 
brought  to  judgment.  The  whole  tenour  of  the  instruments 
describe  the  ship  herself  as  situate  elsewhere.  The  bill  of  sale 
speaks  of  the  ship  as  lying  in  Christiansand,  where  she  was  carried 
with  several  other  English  vessels  which  had  been  taken  by  Dutch 
privateers  and  put  under  the  direction  of  the  Dutch  consul  residing 
at  that  place ;  she  is  described  as  "to  be  sold  in  the  condition  in 
which  she  had  been  there  lying  for  the  inspection  of  purchasers." 
If  she  had  been  removed  into  Holland,  the  fact  was  perfectly 
capable  of  proof ;  but  it  is  not  even  averred  in  the  proofs  that 
have  been  introduced  on  the  part  of  the  Danish  purchaser.  A  claim 
has  been  given  on  behalf  of  the  former  British  proprietor,  and  the 
question  that  arises  is,  whether  the  Danish  purchaser  can  hold  this 
vessel  by  the  title  of  a  condemnation  passed  upon  her  whilst  lying 
in  a  neutral  port,  she  having  never  been  conducted  into  the 
country  of  the  captor,  nor  into  any  port  of  an  ally  in  the  war  ? 
It  has  been  contended  that  such  a  sentence  is  perfectly  legal,  both 
on  principle  and  authority.  It  is  said,  that  on  principle  the 
security  and  consummation  of  the  capture  is  as  complete  in  a 
neutral  port  as  in  the  port  of  the  belligerent  himself.     On  the 
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mere  principle  of  security,  it  may,  perhaps,  be  so ;  but  it  is  to  be         1799 
remembered  that  this  is  a  matter  not  to  be  governed  by  abstract 


principles  alone.     The  use  and  practice  of  nations  have  intervened,  '^^°^p'^™^'°^ 

and  shifted  the  matter  from  its  foundations  of  that  species.     The        

expression  which  Grotius  uses  on  these  occasions,  "placuit  gentibtis," 
is,  in  my  opinion,  perfectly  correct,  intimating  that  there  is  a  use 
and  practice  of  nations  to  which  we  are  now  expected  to  conform. 

Without  entering  into  a  discussion  of  the  several  opinions  that 
have  been  thrown  out  on  this  subject,  I  think  I  may  state  the 
better  opinion  and  practice  to  have  been  that  a  prize  shoiild  be 
brought  infra  prcesidia  of  the  capturing  country,  where,  by  being 
so  brought,  it  may  be  considered  as  incorporated  into  the  mass  of 
national  stock.  The  greatest  extension  that  has  been  allowed  has 
not  carried  the  rule  beyond  the  ports  or  places  of  security  belong- 
ing to  some  friend  or  ally  in  the  war  who  has  a  common  interest 
in  defending  the  acquisitions  of  the  belligerent,  made  from  the 
common  enemy  of  both. 

In  later  times  an  additional  formality  has  been  required,  that  of 
a  sentence  of  condemnation,  in  a  competent  Court,  decreeing 
the  capture  to  have  been  rightly  made,  Jure  belli;  it  not  being 
thought  fit.  In  civilised  society,  that  property  of  this  sort  should  be 
converted  without  the  sentence  of  a  competent  Court  pronouncing 
it  to  have  been  seized  as  the  property  of  an  enemy,  and  to  be  now 
become  Jure  belli  the  property  of  the  captor.  The  purposes  of 
justice  require  that  such  exercises  of  war  should  be  placed  under 
public  inspection ;  and  therefore  the  mere  deductio  infra  prcesidia 
has  not  been  deemed  sufficient.  No  man  buys  under  that  title ; 
he  requires  a  sentence  of  condemnation  as  the  foundation  of  the 
title  of  the  seller ;  and  when  the  transfer  is  accepted  he  is  liable  to 
have  that  document  called  for,  as  the  foundation  of  his  own. 
From  the  moment  that  a  sentence  of  condemnation  becomes  neces- 
sary, it  imposes  an  additional  obligation  for  bringing  the  property, 
on  which  it  is  to  pass,  into  the  country  of  the  captor ;  for  a  legal 
sentence  must  be  the  result  of  legal  proceedings  in  a  legitimate 
Court,  armed  with  competent  authority  upon  the  subject-matter 
and  upon  the  parties  concerned — a  Court  which  has  the  means  of 
pursuing  the  proper  inquiry  and  enforcing  its  decisions.  These 
are  principles  of  universal  jurisprudence  applicable  to  all  Courts, 
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1799  and  more  peculiai-ly  to  those  wliicL.  by  their  constitution,  in  all 
November  26.  countries,  must  act  in  rem  upon  the  corpus  or  substance  of  the 
The  Henbiok  thing  acquired  and  upon  the  parties,  one  of  whom  is  not  subject  to 

,     '    other  rights  than  those  of  war,  and  is  amenable  to  no  jurisdiction 

Sir  w .  Soott.    -[j^^  g^pj^  ^g  belongs  to  those  who  possess  the  rights  of  war  against 
him. 

Upon  principle,  therefore,  it  is  not  to  be  asserted  that  a  ship 
brought  into  a  neutral  port  is  with  efPect  proceeded  against  in  the 
belligerent  country.  The  res  ipsa,  the  corpus,  is  not  within  the 
possession  of  the  Court ;  and  possession,  in  such  eases,  founds  the 
jurisdiction.  "What  is  the  authority  over  the  parties  ?  Over  the 
captors  it  is  complete,  on  account  of  their  personal  relation  to 
the  belligerent  country.  The  neutral  government  may  be  called 
upon,  in  the  usual  mode  of  requisition  known  to  the  law  and 
practice  of  nations,  to  enforce  upon  them  the  orders  and  decrees  of 
the  State  to  which  they  belong.  But  how  will  it  be  maintainable 
over  the  other  parties  who  are  not  subjects  either  of  the  neutral  or 
belligerent  State,  and  are,  in  respect  to  the  point  in  issue,  only 
subject  to  a  jurisdiction  of  war?  The  belligerent  State  itself  has 
not  the  means  of  exercising  the  rights  of  war  over  them  directly. 
Can  it  call  on  the  neutral  State  by  requisition  so  to  do  ?  Most 
clearly  not.  The  neutral  State  has  nothing  to  do  with  the  rights 
of  force  possessed  by  the  one  belligerent  against  the  other ;  it  has 
nothing  to  do  with  the  enforcement  or  consummation  of  such 
rights  ;  it  owes  to  both  parties  the  simple  rights  oE  hospitality,  and 
even  these  are  very  limited  in  the  practice  of  most  civilised  States. 
By  the  regulations  of  France,  foreign  ships  are  forbidden  to  enter 
with  prizes  into  a  port  of  France  except  in  cases  of  distress,  and 
then  they  are  permitted  to  stay  no  longer  than  their  necessity 
exists.  Valin  observes  on  this  article  that  it  cannot  be  doubted 
that  such  a  rule  is  exactly  conformable  to  the  laws  of  neutrality, 
and  Hiibner  admits  that  a  wise  hospitality  will  not  be  exercised 
beyond  this.  At  any  rate,  the  neutral  State  can  have  no  com- 
pulsory jurisdiction  to  exercise  upon  either  party  upon  questions  of 
war  depending  between  them,  nor  can  any  such  jurisdiction  be 
conveyed  to  it  by  the  authority  of  one  of  them.  Its  own  duties  of 
neutrality  prevent  the  acceptance  of  any  belligerent  rights ;  it 
cannot  be  called  upon  by  requisition  to  give  any  facility  or  con- 
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venience  to  the  one  party  to  tte  prejudice  of  the  other,  much  less        1799 
to  apply  modes  of  compulsion  to  the  one  to  serve  the  hostile  pur-      '"'"'"  "" 


poses  of  the  other.  The  Henbiok 

AND  MaEIA. 


In  the  administration  of  a  jurisdiction  of  this  kind  the  enemy 
who  is  vanquished  is  not  only  a  necessary  party,  hut  likewise  a 
necessary  witness,  according  to  the  proceedings  of  all  countries. 
Prisoners  are  necessary  witnesses  to  be  examined ;  according  to  our 
instructions  they  are  the  only  witnesses.  The  French  regula- 
tions {a)  admit  the  evidence  of  the  captor,  hut  hold  at  the  same 
time  that  natural  justice  requires  the  crew  of  the  captured  vessel 
should  be  examined  touching  the  rights  in  question.  How  are 
they  liable  to  be  compelled  to. undergo  such  examination?  No 
force  can  be  applied  in  the  way  of  strict  or  continued  imprisonment 
to  compel  their  answers  to  interrogatories.  Their  refusal  would 
carry  no  consequence  of  legal  contumacy  with  it,  for  legal  con- 
tumacy can  only  exist  where  a  legal  jurisdiction  has  demanded  a 
submission.  From  these  considerations  it  should  seem  to  result 
that  in  the  case  of  a  ship  lying  in  a  neutral  country  there  is  not 
only  a  want  of  original  jurisdiction  in  the  belligerent  country  from 
the  want  of  possession,  but  that  there  is  likewise  a  substantial 
defect  of  that  authority,  which  is  required  for  the  attainment  of 
justice,  and  which  is  essentially  necessary  to  give  effect  to  the 
ceremony  of  condemnation.  Conformably  to  this  view  of  the 
matter,  all  the  more  ancient  instructions  given  to  cruisers  in  almost 
every  country  require  that  prizes  should  be  brought  into  the  ports 
of  the  country  to  which  the  cruisers  belong.  In  Denmark,  so  late 
as  1710,  it  is  required  under  pain  of  death.  In  our  own  country 
the  general  instructions  still  in  use  are  "  to  bring  them  into  some 
ports  of  our  dominions."  In  Holland,  it  appears  in  the  instruc- 
tions cited  in  the  argument  from  Bynkershoek  (5),  that  the  States 
did  not  consider  it  sufficient  for  a  prize  to  be  brought  into  the 
ports  of  an  ally  in  the  war,  for  they  require,  in  the  terms  of  their 
judgment,  that  it  should  be  brought  into  the  ports  of  the  captor. 
In  France,  where  the  practice  of  the  Prize  Courts  has  fluctuated 

(a)  The  French  practice  has  always  p.  76.    In  this  country  the  depoei- 

admitted  the  depositions  of  the  cap-  tions  of  the  captors  are  not  received, 
tors  as  well  as  the  prisoners.     Ord. 
1400,  Art.  6,  OoUectanea  Maritima,  (i)  Q.  I.  Pub.  lib.  i.  ch.  5. 


Sir  "W.Scott. 
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1799  more  than  in  any  other  country,  according  to  temporary  views  of 
November  IQ.  conyenience,  no  relaxation  of  the  strict  rule  appears  to  have  been 
The  Henbiok  introduced  earlier  than  1705  ;  and  it  is  worthy  of  observation,  as 

■    an  inconsistency  and  injustice  of  no  small  magnitude,  that  at  the 

Sir  w.  Scott.  ygj,y  i\t^q  when  their  edicts  forbade  the  cruisers  of  other  countries 
to  bring  their  prizes  into  the  ports  of  France,  they  should  authorise 
their  cruisers  to  carry  their  prizes  into  the  ports  of  other  countries. 
That  edict  appears  to  have  been  revoked  in  1759.  Yalin  speaks  of 
it  rather  as  a  recent  and  tolerated  usage  than  as  a  legal  practice  in 
1763.  It  was  renewed  at  an  early  period  of  the  present  war,  in 
1793,  and  has  since  been  largely  indulged ;  but  the  editor  of  the 
new  Code  des  Prises,  I  observe,  speaks  of  it  as  an  innovation,  and 
in  terms  of  considerable  asperity.  I  am  not  aware  that  any 
instructions  have  issued  from  this  Grovernment  during  the  present 
war  permitting  the  carrying  of  prizes  into  other  ports  than  those 
of  allies.  Some  instructions  have  been  alluded  to  as  permitting  in 
former  wars  (a)  the  carrying  into  Lisbon  or  Leghorn.  I  conceive, 
speaking  without  answering  for  the  success  that  might  attend  a 
more  persevering  inquiry  on  such  a  subject,  that  such  instructions 
have  issued  from  this  Grovernment  only  when  the  Sovereigns  of 
those  ports,  the  Kings  of  Portugal  and  the  Dukes  of  Tuscany, 
have  been  allies  of  Grreat  Britain  in  the  wars  of  Europe. 

Some  instructions  have  likewise  been  alluded  to,  authorisiag  the 
cruisers  to  carry  their  prizes  into  the  ports  of  Naples  or  Sicily  (6), 
but  I  presume  at  no  period  in  which  the  govemiag  powers  of  those 
countries,  or  at  least  the  parties  in  those  countries  whom  we  con- 
tended to  be  legally  entitled  to  the  government  of  them,  were  not 
engaged  in  some  common  confederacy  with  us. 

If  the  practice  of  our  Courts  had  conformed  to  instructions  so 
restricted,  the  question  would  not  have  been  subject  to  much  diffi- 
culty, for  it  would  still  have  remained  within  the  pale  of  the 
principle  which  confines  the  jurisdiction  of  prize  to  the  cases  of 
prize  brought  to  the  ports  of  the  capturing  country  or  of  an  ally  in 
the  war,  which,  as  to  the  operation  of  the  common  war,  unam  con- 

(a)  It  had  been  said  in  the  argu-  (J)  Instructions,    1694.      England 

ment  that  the  instructions  of   1740      then   confederate   in   the  war  with 
directed  prizes  to  be  carried  into  those      Spain. 
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stituunt  civitatem  with  the  belligerent.      But  it  is  not  to  be  denied        1799 

that  the  Court  of  Admiralty  has  gone  further.      It  is  now  for  a  '. 

considerable  time  that  this  Court  has  been  in  the  habit  of  con-  The  Heneiok 

AND  MaKIA. 

demning  prizes  carried  to  Lisbon  and  Leghorn,  at  times  when  I        

am  not  at  liberty  to  say  that  the  Sovereigns  of  those  ports  were 
engaged  in  a  common  war  against  the  enemy  of  this  country. 
The  fact  that  the  ships  proceeded  against  here  were  lying  there  has 
not  been  dissembled.  Such  I  take  to  have  been  the  fact  in  the 
war  called  the  American  War,  as  well  as  the  war  preceding.  In 
the  war  of  1756  I  find  commissions  from  this  Court  issued  in  that 
year  to  Madeira,  to  Leghorn,  and  to  Lisbon,  and  in  1757  to  Genoa, 
in  1758  to  Messina,  and  in  1759  to  Naples,  for  the  examination  of 
French  prisoners  of  war  carried  into  those  ports ;  and  these  com- 
missions were  extended,  on  the  breaking  out  of  Spanish  hostilities, 
to  the  examination  of  Spanish  prisoners  of  war  carried  to  the  same 
ports.  On  the  breaking  out  of  the  American  War,  in  1776,  com- 
missions were  granted  to  Lisbon,  Leghorn,  and  Oporto  for  the 
examination  of  American  prisoners  of  war  carried  there  ;  on  the 
breaking  out  of  French  hostilities,  the  commissions  for  these  places, 
with  the  addition  of  Naples,  were  enlarged  for  the  examination  of 
French  prisoners,  and  in  a  following  year  or  two  of  Spanish  and 
Dutch  prisoners,  with  the  additions  of  the  ports  of  Genoa  and 
Nice.  In  the  present  hostilities  commissions  of  a  similar  nature 
have  issued  to  Civita  Vecchia,  Genoa,  Leghorn,  Lisbon,  Nice,  and 
the  ports  within  that  consulate,  Naples  and  Oporto.  Now,  unless 
it  can  be  shown  that  there  is  something  in  the  natui-e  of  all  these 
ports  that  essentially  distinguishes  them  from  the  common  character 
of  neutral  ports,  not  merely  in  certain  other  respects,  but  such  as 
furnish  a  ground  of  solid  distinction  for  pui'poses  of  this  nature,  I 
think  it  will  be  difficult  to  avoid  the  consequence,  that  whatever 
the  correct  principle  may  be,  and  however  much  it  might  import 
this  country  to  respect  and  enforce  this  principle,  this  Court,  at 
least,  is  bound  against  that  principle  by  its  own  practice. 

With  respect  to  the  characters  of  Lisbon,  Oporto,  and  Leghorn, 
it  is  not  to  be  denied  that  they  are  of  a  peculiar  nature.  The  two 
first  are  cities,  one  of  them  the  capital,  of  a  State  which  has  long 
maintained  a  singular  relation  of  something  more  than  amity  to 
this  country.     The  subjects  of  this  country  resident  there  are  dis- 
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1799  tinguished  by  special  privileges ;  they  retain  the  British  character 
hovemher  26.  ^^  ^^j^^  ^£  q^^  Portuguese  domicile,  even  ui  the  estimation  of  the 
The  Heneiok  enemy  himself,  and  they  exercise  an  active  jurisdiction  at  least 

'    over  their  own  countrymen  established  in  those  ports.     The  other 

"  •  "o  •  port  (Leghorn),  though  belonging  to  a  Sovereign  who  is  neutral, 
and  singularly  tenacious  of  that  character,  from  circumstances 
peculiar  to  his  policy,  offers  large  and  distinct  privileges  to  British 
subjects,  continues  to  them  their  British  name  and  attributes, 
and  authorizes  them  to  exercise  a  large  jurisdiction  over  their 
countrymen.  These  circumstances  might  naturally  enough  lead 
to  the  consequence  which  has  taken  place — that  the  British  Courts 
of  Admiralty  have  been  in  the  habit  of  exercising,  with  the  per- 
mission of  those  G-ovemments  (and  without  any  remonstrance 
made  to  them  on  the  part  of  the  other  belligerent),  a  prize  juris- 
diction over  vessels  captured  and  carried  in  there.  But  though 
the  peculiar  relation  which  these  ports  bear  to  this  country  may 
account  historically  for  the  introduction  of  such  a  jurisdiction 
(which  may  have  since  been  carried  to  other  ports,  where  the  same 
foundation  for  it  did  not  exist),  yet  even  there  it  may  be  doubted 
whether  it  furnishes  a  solid  ground  on  which  such  authority  can  be 
maintained.  Supposing  that  there  was  authority  enough  existing  to 
operate  with  legal  effect  upon  the  body  of  the  thing,  in  what  manner 
does  it  exist  over  the  persons  of  the  subjects  of  other  countries 
carried  prisoners  there  by  a  British  cruiser  ?  All  the  personal 
jurisdiction  which  the  British  establishments  possess  is  over  their 
own  members  ;  over  the  subjects  of  other  countries,  how  is  it  com- 
municated? They  cannot  be  compelled  to  appear  as  parties  or 
witnesses;  and  if  in  these  ports  any  sufficient  footing  could  be 
found  for  such  an  authority,  its  foundation  would  stiU  be  to  look 
for,  in  some  of  these  enumerated  ports,  which  appear  entitled  to  no 
such  distinctive  character. 

I  am  of  opinion  on  these  grounds  that  this  Court  is  bound, 
against  the  true  principle,  by  the  practice  which  it  has  not  only 
admitted,  but  applied.  The  observation  of  Bynkershoek  (a), "  That, 
in  the  conduct  of  war,  you  must  hold  that  to  be  lawful  in  your  enemy 
which  you  practise  yourselves,"  a  rule  true  in  aU  instances,  is  not 

(o)  In  jure  helli,  quod  quia  eibi  sumit,  hostihus  trihuendum  est. 
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more  true  in   any  instance   than  in   one  in  which  the  rights         1799 
and  interests  of  other  countries,  being  neutral,  are  so  directly    ^"^""^^^  ^^- 
concerned.  The  Hbnbiok 

How  far  the  Superior  Court  will  consider  this  question  as  con-        

eluded  hy  the  practice — even  an  inveterate  practice — of  this  Court  ^^^-  ^<^°'^^- 
is  more  than  I  can  say.  It  might  be  extremely  proper  that  the 
opinion  of  that  Court  should  be  taken  on  this  important  question. 
It  may  deem  it  to  be  its  duty,  for  anything  I  know  (for  it  would 
be  presumptuous  in  me  to  hazard  a  conjecture),  to  recall  the  prac- 
tice of  this  Court  to  the  proper  purity  of  the  principle.  But 
sittiag  here  and  observing,  as  I  am  judicially  bound  to  do,  the 
course  of  judicial  administration  which  has  prevailed,  I  do  not  feel 
myself  authorized  to  uphold  the  sentences  which  have  passed  in 
this  Court  over  prizes  carried  into  foreign  ports,  and  disallow  at 
the  same  time  the  validity  of  such  as  the  enemy  has  pronounced, 
under  circumstances  so  nearly  similar,  as  not  to  afford  ground  of 
distinction  between  them,  which  appears,  to  my  judgment,  suffi- 
ciently solid . 

The  captors  appealed. 


Two  other  questions  of  the  same  kind  were  brought  from,  Vice-Admiralty 
Courts  in  the  cases  of  the  Olucliche  Peter  and  the  Jonge  Jan. 

On  the  7th  of  August,  1807,  the  judgment  of  the  Court  of  Appeal  was     rg  q_  VUib. 
delivered  by  the  Master  of  the  Rolls,  Sir  William.  Grant :  13S,  n.] 

"This  case  involves  a  question  as  to  the  validity  of  sentences  of  condemna- 
tion pronounced  in  a  belligerent  coujitry  on  prizes  carried  into  neutral  ports. 
There  was  some  difierence  of  opinion  among  the  members  of  the  board 
before  whom  the  case  was  originally  argued.  But  it  appeared  to  me  that 
the  acknowledged  practice  of  this  country  must  have  the  efiect  of  making 
those  sentences  valid  whilst  that  practice  continued.  Por  there  coxild  be  no 
equity  on  which  we  could  deny  the  validity  of  that  title  to  neutrals  purchas- 
ing of  the  enemy  at  the  same  time  that  they  were  invited  to  take  them  from 
ourselves." 

The  question  is  not  altogether  new.  In  the  year  1761  a  case  occurred  in 
which  a  British  ship,  captured  by  the  French  and  carried  to  Christiansand, 
and  condemned  in  the  Courts  in  France,  was  sold  to  a  merchant  of  Denmark, 
who  sent  the  vessel  in  the  course  of  her  trade  to  a  port  in  Scotland.  The 
original  proprietors  arrested  the  vessel  by  precept  from  the  Court  of 
Admiralty  on  the  ground  of  the  invalidity  of  such  a  sentence  to  change  the 
property.    And  the  Judge  of  the  Court  of  Admiralty  sustained  the  objection, 
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and  decreed  the  vessel  to  belong  to  the  original  owners.  An  appeal  was 
prosecuted  to  tlie  Court  of  Sessions :  Benton  v.  Brink,  July  23rd,  1761 ;  Diet, 
of  Decis.  vol.  iii.  p.  328;  also  Deois.  Eeported,  from  1760  to  1764,  vol.  i. 
p.  104;  and  under  the  authority  of  that  Court  an  inquiry  was  directed  to  be 
made  into  the  practice  of  the  High  Court  of  Admiralty  of  England  on  this 
subject. 

It  was  on  that  occasion  certified  to  be  the  practice  of  the  High  Court 
of  Admiralty  to  condemn  vessels  lying  in  neutral  ports,  and  on  that 
information  the  Court  of  Sessions  reversed  the  judgment  of  the  Court  below, 
and  decreed  restitution  to  the  Danish  purchasers ;  and  in  that  sentence  the 
British  owners  acquiesced. 

After  this  declaration  of  the  practice  of  our  own  Courts,  it  would  be  a 
very  great  hardship  on  Danish  merchants  to  expect  that  they  should  know 
the  law  better  than  the  Courts  of  Scotland,  or  to  require  that  they  should 
abstain  from  puichases  of  this  kind  on  a  mere  surmise  that  a  different 
doctrine  might  be  held  forty  years  after.  The  equitable  mode  of  correcting 
the  principle  of  law,  if  it  is  wrong,  would  be  to  correct,  in  the  first  instance, 
the  practice  of  our  own  Courts.  If  that  is  altered  so  as  to  be  brought  to  the 
knowledge  of  neutral  merchants,  the  question  as  to  them  wiU  be  materially 
changed.  They  wiU  no  longer  be  at  liberty  to  stand  on  our  practice  and 
say  the  title  is  allowed  to  be  good  amongst  yourselves.  They  must  come 
forward  and  support  their  pretensions  on  other  grounds,  and  then  many  of 
the  considerations  that  were  urged  in  argument  at  the  hearing  of  this  case 
will  be  deserving  of  very  serious  attention.  It  is  not  necessary  to  enter 
upon  those  topics  now,  because  this  Court  is  of  opinion  that  neutrals  are 
sufficiently  confirmed  in  their  title  by  the  practice  which  has  prevailed 
amongst  ourselves.  On  these  grounds  the  sentence  of  the  High  Court  of 
Admiralty  in  the  Henrich  and  Maria  must  be  affirmed,  and  the  sentences  of 
the  Vice-Admiralty  Courts  in  the  two  other  cases  restoring  such  property  to 
the  former  owners  must  be  reversed  (a). 


[4C.Eob.65.]  THE  STEET. 

Blockade — Inland  Navigation. 

The  blockade  of  a  seaport  does  not  make  the  ingress  or  egress  of  goods 
to  or  from  such  port  by  inland  navigation  illegal  so  as  to  subject  them 
to  condemnation  if  captured  coming  from  another  and  unblockaded  port. 

1801  This  was  a  ease  of  a  cargo  of  butter  and  cheese,  proceeded 

-^"9"^^  ^-      against  .on  the  ground  of  the  blockade  of  Holland,  and  claimed  for 

Prussian  subjects.     It  appeared  that  letters  of  orders  had  been 

sent  to  the  shippers  in  Edam  directing  them  to  ship  the  present 

cargo  in  a  small  vessel  by  the  inland  navigation  to  Embden,  con- 

(a)  See  ante,  p.  321. 
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signed  to  EudolfE  &  Co.,  of  tliat  place,  with  orders  to  them  to  send        isoi 
it  on  to  London.  August  i. 

The  Steet. 
Sir  "W.  Scott. — This  is  a  question  arising  out  of  the  blockade  of  gjj,  -vvTsoott. 
Amsterdam,  respecting  goods  put  on  hoard  in  a  port  of  the  Texel, 
for  the  very  purpose  of  being  sent  to  London,  without  any  inter- 
ruption of  the  voyage,  but  conveyed  out  of  Holland  to  Embden, 
by  the  means  of  the  canal  navigation,  as  I  understand  it.  The 
question  is,  whether  this  is  to  be  considered  as  a  breach  of  the 
blockade?  A  blockade  may  be  of  different  descriptions.  The 
blockade  of  Amsterdam,  which  was  imposed  on  the  part  of  this 
country,  was,  from  the  nature  of  our  situation,  a  mere  maritime 
blockade,  effected  by  force  operating  only  at  sea.  As  far  as  that 
force  could  be  applied,  it  was  indubitably  a  good  and  legal  blockade ; 
but  as  to  an  interior  navigation,  how  is  it  a  blockade  at  all  ?  Where 
is  the  blockading  power  ?  Let  us  suppose  the  case  of  the  blockade 
of  Havre.  Can  it  be  said  that,  by  the  maritime  blockade  of  the 
Seine,  the  interior  access  to  Havre  is  blockaded,  so  as  that  goods 
belonging  to  a  neutral  subject  sent  from  Paris  to  Havre  could  be 
held  subject  to  confiscation  by  virtue  of  the  blockade  ?  It  is  argued, 
that  if  this  course  of  trade  is  allowed,  the  object  of  the  blockade, 
which  is  to  distress  the  trade  of  Holland,  will  be  defeated.  If  that 
is  the  consequence,  all  that  can  be  said  is  that  it  is  an  unavoidable 
consequence.  It  must  be  imputed  to  the  nature  of  the  thing, 
which  will  not  admit  of  an  effectual  remedy  of  this  species.  This 
Court  cannot,  on  that  ground,  take  upon  itself  to  say  that  a  legal 
blockade  exists,  where  no  actual  blockade  can  be  applied.  In  the 
very  notion  of  a  complete  blockade  it  is  included  that  the  besieging 
force  can  apply  its  power  to  every  point  of  the  blockaded  State. 
If  it  caimot,  it  is  no  blockade  of  that  quarter  where  its  power 
cannot  be  brought  to  bear ;  and  where  such  a  partial  blockade  is 
undertaken,  it  must  be  presumed  that  this  is  no  more  than  what 
was  foreseen  by  the  blockading  State,  which  nevertheless  thought 
proper  to  impose  it  to  the  extent  to  which  it  was  practicable.  The 
commerce,  though  partially  open,  is  still  subjected  to  a  pressure  of 
difficulties  and  inconvenience.  To  cut  off  the  power  of  immediate 
export  and  import  from  the  ports  of  Holland  is  of  itself  no  insig- 
nificant operation,  although  it  may  not  be  possible  to  exclude  them 
from  the  benefit  of  an  inland  communication.     If  the  blockade  be 
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1801         rendered  imperfect  by  this  construction,  it  must  be  ascribed  to  the 
^"^"^^  *•      physical  impossibility  of  the  measure  by  which  the  extent  of  its 
The  Steet.    legal  pretensions  is  unavoidably  limited. 

SirW.  Soott.  In  laying  down  this  rule  as  applicable  to  the  present  case,  I 
proceed  upon  the  supposition  that  this  was  a  real  inland  navigation, 
and  not  a  navigation  over  the  Watt,  the  character  of  which  might 
be  subject  to  a  different  signification.  Conceiving  this  to  be  a 
cargo  which  had  gone  to  Embden  on  neutral  account,  by  an 
internal  canal  navigation,  where  no  blockade  existed,  I  shall  hold 
it  free  of  all  consequences  of  blockade,  allowing  the  captors  their 
necessary  expenses  upon  the  particular  facts  of  the  case  (a). 


[40.Eob.68.]  THE  EDWAED. 

Contraband — WtTies — Port    of  Naval   Equipment — Destination   Bissemhled — 
Trinity  Master  Consulted. 

Wines  from  one  Frencli  port  destined  to  another  French  port,  being 
one  of  naval  equipment.     Seld  to  be  contraband. 

When  destination  dissembled,  ship  condemned  with  cargo. 

Trinity  Master  consulted  as  to  inconsistency  of  ship's  course  with  her 
alleged  destination. 

1801  This  was  a  case  of  a  Prussian  ship  and  a  cargo  of  wines,  claimed 

^ffi"*'^'     ^°^  Prussian  subjects,  taken  June  16th,  1801,  on  a  voyage  from 

November  28,   Bordeaux,  ostensibly  to  Embden,  but  found  so  near  to  the  Isle 

! of  Saints,  and  with  such  apparent  contradictions  in  the  log-book 

respecting  the  com-se  the  ship  had  held  for  two  or  three  days 
before,  that  the  King's  Advocate,  resting  on  that  point  chiefly,  to 
prove  a  false  destination,  prayed  the  Court  to  request  the  attend- 
ance of  one  of  the  masters  of  the  Trinity  House. 

On  this  day,  Captain  King,  one  of  the  Elder  Brethren,  attended 
at  the  request  of  the  Court.  It  was  argued,  that,  from  the  entries 
in  the  log-book,  it  was  evident  the  ship  was  pursuing  a  course  to 
Brest;  that  this  suspicion  was  confirmed  by  the  evidence  of  the 
mariners,  who  said  the  master  stood  in  for  the  French  coast  at 
night,  and  particularly  directed  them  to  say  they  were  going  to 
Embden ;  that  such  a  voyage  with  false  papers  would  make  it 
liable  to  be  considered  as  a  case  of  fraudulent  contraband,  affecting 
the  ship  as  well  as  the  cargo. 

(a)  See  the  Ocean,  ante,  p.  310. 
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The  Court  desired  Captain  King  would  state  what  impression        ^^"'^ 
the  objections  had  made  on  him  as  to  the  course  of  navigation, 


and  whether  the  ship  appeared  to  be  pursuing  a  bond  fide  course  to  '^^^  Edwaed. 
Embden,  or  whether  she  was  huggiag  or  closing  with  the  French 
coast,  so  as  to  make  it  highly  probable  that  she  was  going  into  a 
French  port. 

Captain  King  stated  that  with  respect  to  the  entries  of  the  log- 
book, nothing  material  occurred  tiU  the  10th  of  June,  as  the  course 
would  be  nearly  the  same,  whether  for  Brest  or  Embden ;  that  on 
the  11th  some  inconsistencies  appeared,  but  that  from  the  12th  to 
the  15th  the  contradictions  were  such  that  they  could  not  have 
been  true  entries  in  point  of  fact ;  that  at  the  time  when  the  ship 
was  taken  she  was  standing  in  for  the  Saints,  which  was  so 
obviously  out  of  her  proper  course  that,  unless  the  weather  had 
been  stormy,  which  was  nowhere  noticed,  the  master  could  not,  as 
a  man  of  ordinary  skill,  have  been  found  in  the  situation  in  which 
he  was  taken  if  he  had  been  pursuing  a  course  to  Embden. 

SiK  W.  Scott. — That  wiE  be  sufficient  to  found  the  judgment 
of  the  Court.  After  this  representation  the  Court  is  under  the 
necessity  of  inferring  an  iatention  of  going  into  a  French  port.  It 
appears  that  there  was  no  reason  why  the  vessel  should  have  been 
found  where  she  was  described  to  be;  on  the  contrary,  that  the 
ordinary  rules  of  navigation  required  a  different  coui'se.  The  ship 
had  an  opportunity  of  pursuing  her  voyage;  the  winds  were  rather 
favourable.  Instead  of  pursuing  her  course  she  appears  to  have 
been  hovering  about  and  adhering  to  the  French  coast,  for  which 
no  reason  is  assigned.  There  being  no  cause  assigned,  I  am  under 
the  necessity  of  inferring  that  it  was  done  without  any  justifiable 
cause,  and  with  an  intention  of  getting  into  a  French  port. 

The  consequences  of  this  will  be  indubitable,  for  though  wines 
are  not  an  article  generally  contraband  per  se,  yet  in  conjunction 
with  all  the  circumstances  of  this  voyage  they  are  unquestionably 
to  be  considered  as  naval  stores.  It  was  a  voyage  to  Brest,  where 
there  was  notoriously  a  large  armament  lying,  very  much  in  want 
of  articles  of  this  kind,  articles  of  an  indispensable  nature.  If 
such  articles  had  gone  with  an  avowed  destination  to  such  a  place 
and  at  such  a  conjuncture,  the  rule  of  pre-emption  would  have 
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1801         been  a  rule  of  excessive  and  undue  indulgence  to  apply  to  sucL.  a 
"^"^    '      case,  but  where  the  destination  is  dissembled  confiscation  is  the 

The  Edvaed.  clear  and  necessary  consequence. 

Sir  w.  Soott.  It  has  been  said  that  this  voyage,  being  a  voyage  from  one  port 
of  the  enemy  to  another,  cannot  be  deemed  a  voyage  of  supply  to 
him,  but  it  is  to  be  remembered  that  Brest  is  a  port  not  situated 
within  a  wine  province  of  that  country,  and  must  have  its  supplies 
by  importation  from  other  ports ;  and  the  rule  has  been  already 
established  that  the  transfer  of  contraband  from  one  port  of  a 
country  to  another,  where  it  is  required  for  the  purposes  of  war,  is 
subject  to  be  treated  in  the  same  manner  as  an  original  importa- 
tion into  the  country  itself.  The  vessel  so  employed  can  hardly  be 
considered  in  any  other  character  than  that  of  a  French  victualler 
carrying  to  the  place  of  naval  equipment  munitions  de  bouche,  and 
this  with  a  false  representation  of  her  voyage,  in  order  to  evade 
these  rights  of  pre-emption  or  confiscation,  whatever  they  might 
be,  which  would  attach  upon  such  a  cargo  visibly  going  upon  such 
a  destination. 

Under  such  a  state  of  facts  the  ship  is  involved  in  condemnation 
with  her  cargo. 


[4C.Rob-78.]  THE  TEITON. 

Ship — Restoration — Costs  and  Damages. 

When  a  ship  is  seized  without  reasonable  cause,  she  -will  be  restored 
with  costs  and  damages. 

1801  This  was  a  case  of  a  Hamburg  ship  and  a  cargo  belonging  to 

^''"''''''  ^»-     merchants  of  St.  Thomas,  taken  13th  June,  1798,  on  a  voyage 
from  St.  Thomas  to  Altona. 

Sir  W.  Scott. — This  ship  was  coming  on  a  voyage  from  St. 
Thomas  to  Altona,  fully  documented  for  such  a  voyage ;  the  bill 
of  lading  did  not  express  account  and  risk,  but  the  other  papers 
did ;  the  depositions  of  the  master  and  of  the  mate  expressed  the 
fullest  belief  of  property.  But  the  captors  have  picked  up  a  Jew 
passenger,  on  whose  evidence  alone  it  is  attempted  to  discredit  this 
claim.     These  depositions  seem,  on  the  face  of  them,  to  have  been 


THE  JONGE  PIETER.  ^^^ 


strangely  taken ;  without  them  the  case  would  have  heen  perfectly        i80i 
clear.     It  heing  a  case  of  a  voyage  from  St.  Thomas  to  Altona,     ^''^''^'"'  ^®- 


hoth  neutral  ports,  without  any  doubt  on  the  destination,  and  TnETEiioif. 
without  any  sufficient  ground  of  seizure,  I  think  the  claimants  are  sir  W.  Scott. 
entitled  to  costs  and  damages  (a). 

A  month's  demurrage  given  to  the  ship. 


THE  JONGE  PIETEE.  [4C.Eob.79.] 

Capture — Trade  with  Enemy — British  Goods — Neutral  Port — Ultimate  Hostile 
Destination — Condemnation. 

As  a  Britisli  subject  may  not  trade  witli  the  enemy,  British,  goods  con- 
signed to  a  neutral  port  to  be  transmitted  thence  to  a  hostile  destination 
are  liable  to  condemnation. 

This  was  a  case  respectiag  the  legal  proprietary  interest  in  igoi 
certain  articles  purchased  in  England  by  Chr.  Court  &  Co.,  and  No^emler  13. 
shipped  by  them  for  Embden,  with  directions  that  they  should  be 
sent  on  to  Amsterdam.  The  goods  were  claimed  as  the  property 
of  J.  Court,  a  merchant  in  America,  and  it  was  said  that  the 
transaction  was  conducted  by  Chr.  Court  &  Co.  in  London,  as 
agents  for  J.  Court  in  America ;  that  they  had  been  in  the  habit 
of  originating  speculations  of  this  sort,  and  of  carrying  the  profit 
to  the  account  of  J.  Court,  to  liquidate  a  debt  due  from  him  to  the 
house  in  London. 

On  the  part  of  the  captors,  the  King's  Advocate  and  Seioell. 

On  the  part  of  the  claimants,  Laurence  and  Swahey. 

Sir  W.  Scott. — These  four  cases  stand  on  one  common  ground, 
beiag  shipments  of  goods  made  in  London  for  Embden,  and,  as  it 
appears  in  the  papers,  with  an  ulterior  purpose  of  sending  them  on 
to  Amsterdam. 

The  whole  case  turns  on  the  question  of  property.  It  is  eon- 
tended  on  the  part  of  the  captor  that  the  property  is  either  in  the 
shipper  or  ia  the  Dutch  consignee.  On  the  other  side,  it  is  insisted 
that  the  goods  belong  to  J.  Court,  an  American  merchant,  resident 
in  Ameiica,  for  whom  the  claim  is  given.     According  as  this  point 

(a)  See  the  Ostaee,  Vol.  n.  p.  432. 

K.  A  A 
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1801  shall  be  determined,  very  diHerent  consequences  will  follow.  If 
November  13.  ^^^^  ^^^^  f^^  shown,  to  be  the  property  of  the  enemy,  they  would 
The  Jonoe    be  liable  to  confiscation  on  every  ground,  and  without  hesitation. 

'       But  as  that  suggestion  is  principally  founded  on  an  expression  in 

SirW.  Scott.  ^  letter,  which  is,  I  think,  too  equivocal  to  support  such  a  conclu- 
sion, and  as  there  are  very  strong  circumstances  in  the  further 
proof  to  show  that  the  property  is  not  to  be  assigned  to  the  Dutch 
consignee,  that  supposition  may  be  dismissed  out  of  the  cause. 
Then  it  comes  to  this  question.  Whether  the  property  is  to  be  taken 
as  residing  in  the  English  shipper,  or  in  the  American  merchant 
for  whom  it  is  claimed  ?  If  they  are  the  goods  of  the  American 
merchant,  the  only  question  will  be,  Whether  Amsterdam,  being 
under  blockade,  such  a  trade  is  not  liable  to  the  penal  consequence 
of  breaking  the  blockade  ?  If  they  are  the  property  of  English 
subjects,  the  same  question  will  arise ;  and  also,  an  additional 
question.  Whether,  on  their  part,  it  is  not  such  a  circuitous  trading 
with  the  enemy  as  wiU.  make  the  property  on  that  ground  liable 
to  confiscation  ? 

On  the  first  point,  supposing  the  cargo  to  be  American  property, 
I  am  not  inclined  to  think  that  it  would  be  affected  by  the  blockade 
on  the  present  voyage.  The  blockade  of  Amsterdam  is,  from  the 
nature  of  the  thing,  a  partial  blockade — a  blockade  by  sea ;  and 
if  the  goods  were  going  to  Embden,  with  an  ulterior  destination 
by  land  to  Amsterdam,  or  by  an  Interior  canal  navigation,  it  is  not, 
according  to  my  conception,  a  breach  of  the  blockade  (a) .  But  in 
the  case  of  a  British  subject  shipping  goods  to  go  to  the  enemy 
through  a  neutral  country,  I  am  afraid  the  penalty  would  be 
incurred.  Without  the  licence  of  government  no  commimication, 
direct  or  indirect,  can  be  carried  on  with  the  enemy.  On  the 
policy  of  that  law,  this  is  not  the  place  to  observe ;  it  is  the  law  of 
England ;  and  if  any  considerations  of  mercantile  policy  interfere 
with  it,  the  duty  of  the  subject  is  to  submit  his  case  to  that  autho- 
rity of  the  country  which  can  legalise  such  a  trade,  looking  to  all 
the  considerations,  of  political  as  well  as  commercial  expediency, 
that  are  connected  with  it.  But  an  individual  cannot  do  this ;  he 
is  not  to  say  such  a  trade  is  convenient,  and  therefore  legal;  neither 

(a)  See  the  SUrt,  ante,  p,  348. 
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can  the  Court  exercise  such  a  discretion.     Where  no  rule  of  law        isoi 
exists,  a  sense  or  feeling  of  general  expediency,  which  is,  in  other 


SirW.  Scott. 


■words,  common  sense,  may  fairly  be  applied ;  but  where  a  rule  of    The  Jonqe 

law  interferes,  these  are  considerations  to  which  the  Court  is  not  at 

liberty  to  advert.     In  all  the  cases  that  have  occurred  on  this 

question — and  they  are  many — it  has  been  held  indubitably  clear 

that  a  subject  cannot  trade  with  the  enemy  without  the  special 

licence  of  government.     The  interposition  of  a  prior  port  makes 

no  difference ;   all  trade  with  the  enemy  is  illegal  (a)  ;   and  the 

circumstance  that  the  goods  are  to  go  first  to  a  neutral  port  will 

not  make  it  lawful.     The  trade  is  still  liable  to  the  same  abuse, 

and  to  the  same  political  danger,  whatever  that  may  be.     I  can 

have  no  hesitation  in  saying  that  during  a  war  with  Holland  it  is 

not  competent  to  a  British  merchant  to  send  goods  to  Embden, 

with  a  view  of  sending  them  forward  on  his  own  account  to  a  Dutch 

port,  consigned   by  him  to  persons  there,  as  in  the  course  of 

ordinary  commerce. 

The  case  is  reduced  then,  to  the  simple  question.  Whether  these 
goods  are  the  property  of  the  merchant  in  America,  or  of  the 
British  subject? 

[The  Court  then  examined  the  evidence  and  concluded.] 

This  being  the  state  of  the  case,  I  feel  myself  under  the  necessity 
of  saying  that  the  property  is  not  shown  to  have  been  legally 
divested  out  of  the  British  house,  and  that,  as  their  property,  it  is 
taken  in  a  course  of  commerce  which  makes  it  liable  to  confiscation. 


THE  POTSDAM.  [40.Rob.89.] 

Blockade — Transfer  of  Ship — Egress  in  Ballast. 

A  ship  lawfully  transferred  from  one  neutral  owner  to  another  in  a 
blockaded  port  may  come  out  in  ballast. 

This  was  a  case  of  a  ship  taken  on  a  voyage  from  Cherburer  to        ^^"^ 

Octoler  20 

Caen,  27th  August,  1801,  and  claimed  for  Mr.  Abegg,  of  Embden.  '- 


(a)  In   the   Nancy,   a,    cargo  was      dam,  the  cargo  was  condemned.    The  [30.  Bob.  32.] 
consigned  "to  Cowes  or  a  market,"      case  turned  purely  on  the  question 
and  as  by  the  evidence  it  appeared      of  fact, 
that  the  real  destination  was  Amster- 
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1801 
Octoler  20. 

The 
Potsdam. 


It  appeared  in  the  history  of  the  ship  that  she  had  heen  transferred 
from  another  neutral  merchant  to  the  present  claimant  whilst  lying 
in  Havre,  then  under  blockade,  and  that  she  had  sailed  out  of  the 
blockaded  port  in  ballast. 

It  was  argued  that  the  claimant  coiild  not  sustain  a  title  derived 
under  a  purchase  in  a  blockaded  port. 

Sir  W.  Scott. — It  was  a  transfer  from  one  neutral  to  another, 
in  no  manner  connected  with  the  commerce  of  the  blockaded  port. 
I  am  not  disposed  to  thiuk  that  circumstance  will  affect  the  title. 
The  ship  appears  to  have  come  out  in  ballast  (a),  and  therefore  I 
think  the  claimant's  title  stands  clear  of  aU  objection  on  the 
ground  of  blockade. 


Eestored,  paying  captor's  expenses. 


[4C.Rob.  90.] 


1801 
November  7. 


THE  BREMEN  FLUGGE. 

Capture — Neutral  Vessel — Freight — Enemy  Cargo — Right  of  Master — Expenses 
of  Captors. 

'When  a  neutral  vessel  is  restored,  but  the  cargo  is  condemned,  and 
freight  is  ordered  to  be  paid  by  the  captors,  such  decree  does  not  give 
the  master  of  the  vessel  the  right  to  be  paid  his  expenses  in  priority- 
over  the  captors  of  the  remaining  proceeds  of  the  cargo. 

This  was  a  question  respecting  the  remaining  proceeds  of  a 
cargo  which  had  been  condemned  for  want  of  further  proof,  tho 
ship  having  been  restored  as  a  neutral  ship,  with  freight  and 
expenses,  decreed  to  be  a  charge  on  the  cargo.  The  sum  of  1,050/. 
had  been  paid  in  discharge  of  the  freight,  and  the  question  now 


(o)  So  in  the  Juffrow  Maria 
Schroder,  a  quantity  of  goods  sent 
into  Havre  in  1797,  before  the 
blockade,  for  the  purpose  of  being 
sent  on  to  Paris,  and  sold  for  the 
account  of  the  consignor,  but  re- 
shipped  (as  found  unsaleable)  by 
order  of  the  neutral  projjrietor  during 
the  blockade,  were  restored,  the  Court 
saying :  "  As  the  truth  of  this  repre- 


sentation is  not  impeached,  these 
goods  are,  I  think,  entitled  to  resti- 
tution. The  same  rule  which  per- 
mits neutral  merchants  to  withdraw 
their  ships  from  a  blockaded  port 
extends  also,  with  equal  justice,  to 
merchandise  sent  in  before  the 
blockade,  arid  withdrawn  hond  fide 
by  the  neutral  proprietor." 
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was  whether  the  neutral  master  was  entitled  to  the  remaining  sum,         isoi 
being  not  more  than  50/.  under  the  decree  for  his  expenses;  or    ^<">""'"'' '^ ■ 


whether  the  captor  had  not  a  prior  claim  to  it,  to  defray  the   TheBbembn 
expenses  wnicn  he  had  necessarily  incurred. 

Sir  W.  Scott. — This  is  a  question  concerning  a  remnant  of  a 
cargo,  left  in  the  registry,  which  has  been  condemned  for  want  of 
further  proof,  after  the  neutral  owner  of  the  ship  had  obtained  a 
sentence  of  restitution  of  the  vessel,  with  freight  and  expenses, 
decreed  to  be  a  charge  on  the  cargo.  It  is  true  such  a  decree  passed; 
but  this  decree  of  freight  and  expenses  is  not  to  be  taken  as 
exclusive  of  all  farther  orders  of  the  Court  respecting  the  cargo, 
nor  as  giving  a  decided  preference  of  payment,  to  the  exclusion  of 
other  just  claims  upon  it,  if  the  fund  should  prove  insufi&cient  to 
satisfy  all  demands.  On  general  principles,  when  condemnation 
has  been  obtained,  the  captor's  claims  appear  to  have  rather  the 
advantage.  It  has  heretofore  been  a  question  of  doubt  whether 
the  neutral  vessel  can  lawfully  carry  the  property  of  a  belligerent 
at  all.  The  modern  rule,  and  indeed  an  ancient  rule  of  this  country, 
has  been  established  on  more  liberal  principles ;  and  it  is  now 
held  almost  universally  that  the  neutral  has  a  right  to  carry  the 
property  of  the  enemy,  but  subject  to  the  right  of  the  belligerent 
to  bring  in  the  ship  so  employed,  for  the  purpose  of  bringing  the 
cargo  to  adjudication.  It  is  now,  I  say,  generally  held  that  a 
neutral  vessel  so  engaged  is  not  exposed  to  any  penalty  at  all,  but 
that  she  is  entitled  to  her  freight  as  a  lien  attaching  on  the  cargo. 
The  captor  tates  cum  onere.  The  freight  attaches  as  a  lien,  which 
he  must  discharge  by  payment,  provided,  as  it  must  always  be 
understood,  that  there  are  no  unneutral  circumstances  in  the  con- 
duct of  the  ship  to  induce  a  forfeiture  of  this  demand.  But  the 
expenses  of  the  neutral  master  appear  to  me  to  stand  on  a  some- 
what different  footing.  As  to  them,  this  distinction  seems  to 
present  itself,  supposing  the  law  to  be  that  the  neutral  ship  is 
liable  to  be  brought  in.  If  she  can  carry  the  property  of  the  enemy 
lawfully,  on  that  condition  only,  I  do  not  know  that  she  is  entitled 
to  the  expenses  incurred  in  consequence  of  being  so  brought  in. 
Putting  practice  out  of  the  question,  which  has  established  an 
indulgent  rule,  it  does  not  appear  that  the  neutral  master  would, 
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1801         on  principle  merely,  be  entitled  to  an  indemnifioation  for  expenses 

N'ovemier  7.    gQ  incurred.     He  is  bound  to  know  the  condition  annexed  to  bis 

The  Beemen  rigbt,  and  to  abide  the  consequences.     A  more  favourable  practice 

'      has  obtained,  under  whiob  bis  expenses  are  usually  allowed ;  and 

.    00  .   ^j^-g  pj^Q^iQQ  j^Q  Court  will  be  disposed  to  sustain  as  far  as  it  does 
not  interfere  with  other  rights  equally  protected  by  practice  and 
more  strongly  protected  by  principle.     But  it  is  not  a  claim  which 
the  neutral  master  is  entitled  to  urge  against  the  captor  as  a  right 
equally  original  and  equally  vested   in  him,  and  in  the  same 
manner  as  freight  is  vested,  by  the  receipt  of  the  cargo  on  board 
and  the  performance  of  the  contract  of  conveyance.     It  is  said  that 
the  cargo  was  condemned,  not  as  enemy's  property,  but  for  want 
of  further  proof  and  the  attestation  of  the  asserted  owner.     Can 
that  make  any  difference  ?     The  legal  conclusion  will  be  the  same, 
that  condemnation  passed  because  it  was  not  proved  to  be  the  pro- 
pei-ty  of  the  neutral  claimant ;  the  want  of  proof  of  neutral  pro- 
perty induces  the  legal  conclusion  that  it  is  the  property  of  enemies. 
The  captor  is  as  much  entitled  as  if  the  cargo  had  been  condemned 
on  affirmative  grounds,  and  in  the  first  instance  on  positive  evidence, 
that  it  was  the  property  of  the  enemy.     On  these  considerations  I 
think  the  captor  is  entitled  to  the  priority  (a) . 


[4 C.Bob. 93.]  THE  ALEXANDEE. 

Blockade — Liahility  of  Cargo  Owner. 

When  a  vessel  is  captured  endeavouring  to  enter  a  blockaded  port, 
the  inference  is  that  she  is  entering  in  the  interests  of  the  cargo,  which, 
therefore,  becomes  liable  to  condenmation. 

1801  This  was  the  case  of  a  cargo,  taken  3rd  April,  1801,  on  a  voyage 

November  13.  from  Lisbon,  ostensibly  to  Altona,  but  actually  going  into  Havi-e 
during  the  blockade  under  pretence  of  being  in  want  of  provisions. 
The  goods  were  claimed  for  several  persons,  merchants  of  Lisbon. 
The  ship  had  been  condemned  on  a  former  day.  It  was  argued 
now,  on  the  part  of  the  claimants  of  the  cargo,  that  they  were  not 

(a)  See  the  Vrow  Henrico.,  post,  p.  399. 
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bound  by  the  act  of  tlie  master  deviating  into  a  blockaded  port ;        ^80i 
and  it  was  prayed  that  they  might  be  permitted  to  give  further 
proof. 


The 
Albxandee. 


Sir  W.  Scott. — I  think  this  case  is  in  effect  decided  by  the 
decree  which  has  pronounced  the  ship  subject  to  condemnation  for 
fraudulently  attempting  to  go  into  a  blockaded  port ;  for  when  the 
Court  decided  that,  it  did  in  effect  decide  that  the  vessel  was  so 
going  to  dispose  of  this  cargo,  the  inference  in  all  cases  being  that 
a  ship  going  into  a  blockaded  port  is  going  with  an  intention  of 
disposing  of  the  cargo.  The  Court  has  already  decided  that  the 
ship  was  going  in,  and  that  the  excuse  assigned  was  a  frivolous 
pretence.  The  master  makes  no  distinction,  nor  asserts  that  he 
deviated  under  particular  directions,  applying  to  one  part  of  the 
cargo  only,  or  that  when  that  part  was  delivered,  under  instruc- 
tions unknown  to  the  rest  of  the  shippers,  he  was  to  go  on  to 
Altona  with  that  part  of  the  cargo  which  is  the  subject  of  the 
j)resent  claims.  If  that  could  have  been  made  out,  the  Court 
might,  perhaps,  have  given  the  claimants  the  benefit  of  that  dis- 
tinction. The  same  general  cause  is  assigned  for  all,  and  I  must 
suppose  the  whole  cargo  was  to  be  there  delivered.  It  is  true  that 
the  owners  of  the  cargo  are  not,  in  general  cases,  held  to  be 
affected  by  the  act  of  the  master,  unless  he  is  specially  appointed 
their  agent.  But  it  would  be  impossible  to  maintain  a  blockade 
in  cases  of  this  natiire,  which  is  directed  more  against  the  cargo 
than  against  ships,  if  the  Court  did  not  draw  the  inference  that  a 
ship  going  in  fraudulently  is  going  in  the  service  of  the  cargo, 
with  the  knowledge  and  by  the  direction  of  the  owner.  If  any 
inconvenience  arises  to  the  claimants  of  the  cargo  from  this  neces- 
sary conclusion,  the  owners  of  the  vessel  or  the  master  are  the 
persons  to  whom  they  must  look  for  indemnification. 

Cargo  condemned. 
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[4  c.  Rob.  96.]  THE  VRIENDSCHAP. 

Licence— Enumerated  Articles — Other   Non- Licensed  Articles    on  Board  for 
Ulterior  and  Neutral  Destination — Condemnation. 

A  licence  was  granted  to  convey  to  the  port  of  the  enemy  enumerated 
articles.  Other  articles  not  inserted  in  the  licence  were  sent  at  the  same 
time,  ostensibly  destined  to  a  neutral  port,  on  the  part  of  the  British 
subject :  Held,  to  be  subject  to  condemnation. 

1801  This  was  a  case  respecting  a  quantity  of  barilla,   sent  from 

November  18.    London  to  Eouen  in  the  first  instance,  but  with  an  asserted  desti- 
nation to  Oporto,  and  claimed  on  behalf  of  a  British  merchant. 

It  appeared  that  the  claimants  had  obtained  a  licence  to  export 
certain  enumerated  articles  {a)  to  Eouen,  but  the  barilla  was  not 
included  in  the  licence.  It  was  represented  on  their  part  that  it 
was  not  the  intention  to  unlade  the  barilla  at  Eouen,  but  that 
after  the  privileged  part  of  the  cargo  had  been  deliyered  there,  the 
ship  was  to  go  on  with  the  bariUa  to  Oporto. 

On  the  other  side,  the  King's  Advocate  and  Rohinson  contended 
that  there  were  several  circumstances  in  the  facts  of  this  case  which 
made  the  reality  of  such  an  iatention  liable  to  great  suspicion  and 
wholly  incredible,  but,  further,  that  in  poiat  of  law  it  was  not 
competent  to  a  British  merchant  to  send  goods  unprotected  by 
licence  to  an  enemy's  port,  under  a  purpose  of  sending  them  on, 
upon  an  ulterior  destination  to  a  neutral  port. 

Sir  W.  Scott. — This  question  arises  on  a  quantity  of  barilla, 
shipped  at  London  and  taken  on  a  voyage,  first  to  Eouen,  but,  as 
it  is  asserted,  going  ultimately  to  be  delivered  at  Oporto,  the  other 
part  of  the  cargo  being  to  be  delivered  under  the  protection  of  a 
licence  at  Eouen.  The  first  thing  to  be  considered  is  whether  it  is 
satisfactorily  proved  that  the  barilla  was  actually  to  be  delivered  at 
Oporto.  If  not,  the  Court  may  require  further  elucidation,  or  it 
may  think  the  contrary  so  clear  that  that  question  of  law  shall  not 
arise.  Upon  the  nature  and  quality  of  the  goods,  it  must  be 
allowed  that  the  exportation  of  barilla  to  Oporto  is  liable  to  all 

(a)  These  articles  had  been  restored  by  consent. 


THE  VEIENDSCHIP. 


361 


Sir  W.  Scott. 


the  objections  of  incredibility  that  have  been  urged  against  it.         1801 

Barilla  is  the  produce  of  Spain,  a  country  contiguous  to  Portugal,  ! L 

and  on  that  account  it  is  a  commodity,  -which  in  the  uninterrupted  ,,     l^™ 

•'  ^  VBIENDSOHAP. 

state  of  commerce  that  has  subsisted  between  Spain  and  Portugal, 
might  be  expected  to  find  its  way  to  Oporto  by  a  much  more 
expeditious  course  than  through  this  country.  It  is  besides  an 
article  in  great  request  in  England  and  France,  and  much  enhanced 
in  price,  owing  to  our  hostilities  with  Spain ;  our  own  navigation 
laws  have  been  relaxed  to  promote  the  importation  of  this  very 
article,  owing  to  the  difficulty  of  obtaining  it.  This  circumstance 
throws  a  great  improbability  on  the  fact;  but  considering  the  great 
flux  and  reflux  of  difierent  articles  in  commerce,  the  Court  would 
be  unwilling  to  decide  on  the  mere  ground  of  improbability  alone. 

With  respect  to  the  other  parts  of  the  case,  it  appears  there  were 
two  sets  of  papers  on  board :  one  expressing  a  destination  from 
Hamburg  to  Rouen  and  Oporto,  the  other  stating  that  the  vessel 
was  going  to  Harfleur.  The  account  which  the  master  gives  of 
this  contradiction  is,  "  that  he  took  the  latter  only  for  the  purpose 
of  deceiving  French  cruisers."  It  is  impossible  not  to  observe  that 
this  representation  of  the  master  is  very  inconsistent ;  for  we  should 
naturally  have  expected  that  if  his  account  was  true,  he  would,  on 
being  brought  to,  have  presented  this  paper,  since  it  appears  that 
he  was  flrst  impressed  with  a  notion  that  he  was  stopped  by  a  French 
privateer.  But  he  acts  quite  otherwise ;  he  gives  up  other  papers 
but  does  not  give  up  that  paper ;  and  when  he  finds  that  the  ship 
which  had  brought  him  to  was  an  English  vessel,  he  still  wishes  to 
hold  back  this  paper.  The  more  material  fact,  however,  is  that  he 
does  not  bring  forward  this  paper,  when  only  it  could  have  been 
of  use  to  him,  according  to  his  own  account,  to  protect  him  against 
French  cruisers.  How  could  this  inconsistency  have  proceeded 
from  imprudence  only  ?  If  it  is  mere  imprudence  it  is  an  unfor- 
tunate imprudence,  and  leaves  the  fact  very  questionable  as  to  a 
clear  and  fair  intention  of  going  to  Oporto. 

But  supposing  the  ship  was  really  going  in  this  course  of  trade, 
a  question  arises  whether  it  is  such  a  course  of  trade  as  can  be 
allowed.  The  shipper  obtains  a  licence,  which  is  a  thing  stridi 
juris,  to  be  obtained  by  a  fair  and  candid  representation  and  to  be 
fairly  pursued.     It  is  not  pretended  that  any  mention  was  made 
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1801         of  these  articles  in  the  application,  or  that  it  was  at  all  presented 

Novem  er  18.    ^^  ^j^g  y'le^  of  the  Council,  that  there  was  an  intention  of  mixing 

The         up  articles  of  this  nature  for  a  further  destination  to  Oporto.     It 

was  stated  to  the  Council  that  the  ship  was  destined  to  Eouen. 

^  •  <^o  ■  ■^Y'jtj^  the  articles  enumerated  in  the  licence,  would  the  Council 
have  allowed  such  an  article  as  this  to  have  gone  to  Eouen,  under 
a  certainty  of  heing  put  in  requisition  there,  if  wanted,  notwith- 
standing the  asserted  purpose  of  the  shipper  to  carry  it  on  to 
Oporto  ?  Then  is  this  a  fair  execution  of  the  licence  ?  I  cannot 
think  that  it  is.  I  am  disposed  to  refer  it  to  the  judgment  of 
another  Court,  which  will  have  the  means  of  ascertaining  what 
would  have  heen  the  opinion  of  the  Council  on  such  a  course  of 
trade  if  it  had  heen  fairly  disclosed  to  them. 

It  is  certainly  a  good  logical  rule  not  to  argue  ab  abusu  contra 
usuni ;  hut  if  it  is  clear  that  the  ahuse  would  be  certain  and 
frequent,  and  impossible  to  be  prevented  in  numerous  cases  which 
must  occur,  then  the  abuse  so  probable,  certain,  and  so  frequent  is 
a  fair  argument  against  the  allowance  of  the  practice.  If  the 
Court  is  convinced  that,  out  of  a  thousand  instances,  there  would 
be  nine  hundred  and  ninety-nine  of  abuse  in  opposition  to  one  fair 
and  hon&  fide  execution  of  such  an  intention  as  is  here  alleged,  it  is 
reasonable  to  conclude  that  such  a  practice  would  not  be  permitted. 
If  this  could  be  admitted,  what  has  any  British  merchant  to  do 
but  to  put  articles  of  any  sort  on  board  under  such  pretences  ;  and 
how  is  it  possible  to  prevent  them  from  going,  without  molesta- 
tion, into  the  hands  of  the  enemy  ?  I  think  the  case  alluded  to  is 
connected  with  this,  though  weaker,  viz.,  that  supposing  a  neutral 
ship  going  from  London  to  an  enemy's  port,  and  on  a  further 
destination  to  a  neutral  port,  it  would  not  be  competent  to  a 
British  merchant  to  put  goods  on  board  under  cover  of  that 
ulterior  destination.  In  the  case  of  a  blockaded  port,  could  per- 
mission be  given  to  any  neutral  merchant  to  take  goods  there  on 
an  averment  of  an  ulterior  destination  ?  I  am  of  opinion  that  it 
would  be  impossible  to  prevent  the  perpetual  abuse  of  such  liberty 
as  is  here  contended  for,  and,  therefore,  that  the  mere  honesty  of 
intention  cannot  be  alleged  as  a  justification  in  a  course  of  trans- 
action which,  if  allowed,  would  leave  no  means  of  preventing 
fraud  in  an  infinite  number  of  other  cases. 
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Under  these  considerations,  I  am  of  opinion  that  the  licence  has        isoi 
not  been  fairly  executed,  and  I  shall  refer  it  to  another  Court,  who   ^o^^mler  18. 
compose  a  part  of  the  Council,  to  say  whether  it  was  the  intention         thb 
of  those  who  granted  this  licence  that  under  shelter  of  such  pro-  Vbiendschap. 
tection  a  British  merchant  should  be  at  liberty  to  put  other  articles  Sir  w.  Scott. 
on  board,  to  go  first  to  Eouen,  under  an  averment  that  they  were 
to  be  carried  on  to  Oporto ;  more  especially  when  it  is  notorious 
how  much  the  manufactures  of  France  have  been  in  want  of  all 
articles,  and  to  what  violent  modes  the  French  G-overnment  has 
resorted,  by  seizing  them  whenever  they  came  into  their  ports. 

Condemned. 


THE  SECHS  GESCHWISTEEN.  [4  c.  Rob. 

100.] 
Transfer — Cessation    of  Enemy  Interest    in    Property — Effect  of  Bestridive 

Covenants  on  Transfer — Condemnation. 

Property  of  an  enemy  may  be  transferred  to  a  neutral,  but  such 
transfer  is  vitiated  if  any  interest  of  the  enemy  remains  in  the  trans- 
ferred property.  Eestrictive  covenants  in  a  deed  of  transfer :  Held,  to 
invalidate  it. 

This  was  a  ease  respecting  a  ship  asserted  to  have  been  pui'chased        isoi 
in  France  by  a  neutral  merchant,  but  not  wholly  transferred.  November  19. 

Sir  W.  Scott. — This  is  the  case  of  a  ship  asserted  to  have  been 
purchased  of  the  enemy,  a  liberty  which  this  country  has  not 
denied  to  neutral  merchants,  though  by  the  regulation  of  France 
it  is  entirely  forbidden.  The  rule  which  this  country  has  been 
content  to  apply  is  that  property  so  transferred  must  be  bona  fide 
and  absolutely  transferred  ;  that  there  must  be  a  sale  divesting  the 
enemy  of  all  further  interest  in  it ;  and  that  anything  tending  to 
continue  his  interest  vitiates  a  contract  of  this  description  altogether. 
This  is  the  rule  which  this  country  has  always  considered  itself 
justified  in  enforcing ;  not  forbidding  the  transfer  as  illegal,  but 
prescribing  such  rules  as  reason  and  common  sense  suggest  to 
guard  against  collusion  and  cover,  and  to  enable  it  to  ascertain,  as 
much  as  possible,  that  the  enemy's  title  is  absolutely  and  com- 
pletely divested. 

In  the  present  case  there  are  covenants  which  preserve  and 
retain  the  interest  of  the  enemy  seller.    The  formal  instruments  of 
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1801         transfer  rather  import  some  such  secret  agreement;  for  in  the  account 
current,  which  bears  date  February,  1800,  we  find  charges  for 


Geboh^^^    neutral  papers  ;  and  though  the  bill  of  exchange  which  is  asserted 

wisiEEN.      to  have  been  given  in  payment  is  produced,  and  bears  the  sem- 

Sir  w.  Scott,   blance  of  an  actual  bill  of  exchange,  no  notice  is  taken  of  it  in  this 

account.     With  respect  to  the  balance  of  the  account  also,  as  it  is 

termed,  there  is  an  agreement  by  which  "  the  neutral  purchaser 

mortgages  the  said  brig,  &o.,  to  Citizen ,  deducting  the  sums 

received  on  account."  But  there  are  no  such  sums  charged  or 
entered  as  received ;  under  these  circumstances,  the  ship  would 
stand  bound  for  the  whole  amount,  and  it  could  not  be  said  that 
the  interest  of  the  former  owner  is  divested.  But  there  is  another 
condition  of  this  contract  which  more  directly  points  to  the  con- 
tinuance of  the  enemy's  interest.  It  recites  that,  "  whereas  the 
seller  is  bound  in  a  penalty  not  to  seU,  unless  under  condition  of 
restitution  («),  at  the  end  of  the  war,  we  bind  ourselves  to  all  suits 
to  which  the  seller  may  become  subject."  It  seems  that  it  is  the 
policy  of  the  French  Government  not  to  allow  sales  of  French 
vessels  without  this  equity  of  redemption.  From  their  inability  to 
navigate  their  own  ships  during  the  war,  they  submit  to  a  tem- 
porary transfer ;  but  still  keep  their  hand  upon  them,  to  enforce 
restitution  on  the  return  of  peace.  From  this  penalty  the  neutral 
purchaser  undertakes  to  exonerate  the  vendor.  It  is  impossible 
for  him  to  do  this,  without  making  himself  answerable  for  the 
money  for  which  Citizen  B.  is  bound ;  in  which  case,  supposing 
that  any  adequate  payment  has  been  actually  made,  the  neutral 
must  be  understood  to  undertake  to  pay  a  double  price.  Is  there 
in  this  any  sign  of  a  lonA  fide  transfer  ?  Is  not  the  hand  of  the 
French  vendor  still  on  the  vessel  ?  Looking  to  the  control  which 
the  French  Government  and  the  vendor  still  retain  over  this  pro- 
perty, it  is  impossible  for  me  to  hold  that  aU  the  interest  of  the 
enemy  is  completely  divested. 

Ship  condemned. 

(a)  Nemo  potest  videri  earn  rem      Cont.  Bmp.  1.  80,  §  3;  Potiiier  Tr. 
vendidissejdecujusdominioidagitur,      des  Oblig.  vol.  i.  p.  6. 
ne  ad  emptorem  transeat:   Dig.  do 
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1801 
December  18. 


THE  FEANKLIN  (No.  2).  [^  c.  Rob. 

Salvage — Cargo — Vessel  for  Enemy  Port — Contingent  Bisk. 
Military  salvage,  as  for  a  rescue  jfrom  the  enemy,  is  not  due  unless 
the  property  at  the  time  of  the  serrice  is  either  in  the  possession  of  the 
enemy  or  ineTitably  ■within  his  power. 

This  was  a  case  of  a  British  ship  and  cargo,  bound  ostensibly 
on  a  voyage  from  Liverpool  to  Naples,  but  captured  much  out  of 
that  course  whilst  going  actually  into  a  Spanish  port  in  the  Bay  of 
Biscay.  Further  proof  had  been  directed  to  be  made  of  the 
property  and  of  the  destination.  Proof  was  now  brought  in,  con- 
sisting of  the  affidavits  of  British  merchants,  asserting  the  destina- 
tion of  their  goods  to  Naples.  Their^  letters  of  orders  and  advice 
being  also  produced,  the  proof  was  held  sufficient  and  the  property 
was  directed  to  be  restored.  To  account  for  the  deviation  into  a 
Spanish  port,  it  was  stated  in  an  affidavit  of  the  master  "  that  he 
had  met  with  bad  weather,  and  that  the  ship  becoming  leaky  he 
was  compelled  by  his  crew  to  make  the  nearest  land."  In  opposi- 
tion to  this  account  it  was  stated,  on  the  other  side,  "  that  the  ship 
was  not  in  a  bad  condition,  that  she  was  after  capture  brought  to 
Jersey  without  difficulty  or  danger." 

The  captors  now  claimed  military,  or  in  the  alternative  civil. 


For  the  captors,  the  King's  Advocate  and  RoUnson. 
For  the  claimants,  Arnold  and  Swahey. 

Sir  W.  Scott. — The  first  question  now  before  the  Court  is, 
whether  the  captors  of  this  ship  and  cargo  can  entitle  themselves 
to  be  considered  as  salvors  ?  On  their  part,  two  kinds  of  salvage 
are  claimed.  First,  a  military  salvage,  as  it  may  be  termed,  in 
rescuing  the  property  from  the  enemy ;  and  secondly,  a  salvage  in 
preserving  it  from  distress  and  peril  of  the  sea.  The  vessel  had 
met  with  bad  weather,  and  had  sprung  a  leak,  and  was  at  the  time 
of  capture  found  very  near  St.  Andero,  intending  to  go  into  an 
enemy's  port  for  the  preservation  of  the  lives  of  the  crew.  Whether 
the  danger  appeared  so  great  to  the  privateer  may  be  doubted,  as 
it  has  turned  out  that,  with  the  aid  of  a  few  more  hands,  they 
kept  the  ship  eight  days  longer  at  sea,  and  at  last  brought  her 
safely  into  a  port  of  Jersey.     There  might  therefore  be  a  reason- 


366  THE  FEANKLIN. 

1801         able  ground  of  inquiry,  whether  the  distress  alleged  was  a  lonafide 

^""'^  ^     '    distress ;  and  whether  the  ship  and  cargo  were  not  actually  going 

The         as  the  property  of  British  subjects  to  trade  with  the  enemy.   These 

; '     appearances  did,  in  my  apprehension,  afford  sufficient  ground  of 

■  *^  ■  a  suspicion,  and  entirely  remove  all  complaint  against  the 
privateers,  "that  they  acted  improperly  in  bringing  her  in  for 
adjudication."  Their  conduct  has  already  been  justified  by  the 
order  wiich  has  been  made  for  further  proof. 

The  next  question  that  occurs  is,  whether  military  salvage  is 
due  as  for  a  rescue  from  the  enemy  ?  I  think  it  is  not.  No  case 
has  been  cited,  and  I  know  of  none  in  which  military  salvage  has 
been  given,  where  the  property  rescued  was  not  in  the  possession 
of  the  enemy,  or  so  nearly  as  to  be  certainly  and  inevitably  under 
his  grasp.  There  has  been  no  case  of  salvage  where  the  possession, 
if  not  absolute,  was  not  almost  indefeasible,  as  where  the  ship  had 
struck,  and  was  so  near  as  to  be  virtually  in  the  hands  and  grip 
of  the  enemy.  In  such  eases,  the  same  hazard  is  incurred  by  the 
salvor,  and  the  same  reason  exists  to  hold  out  a  stimulus  to 
recaptors.  But  in  this  case  there  was  no  enemy  to  encounter. 
The  danger  to  the  parties  was  contingent  only,  and  though  pro- 
bable to  occur,  had  not  actually  occurred.  The  case  which  has 
been  cited  in  argument,  does  in  point  of  authority  apply.  It  was 
the  case  of  a  Spanish  ship  coming  from  New  Orleans,  ignorant  of 
hostilities,  which  had  lately  commenced,  and  going  into  the  port 
of  Bordeaux,  where  she  would  undoubtedly  have  been  confiscated, 
A  claim  of  salvage  was  set  up  on  the  part  of  a  British  cruiser;  but 
the  Court  said,  "No,  the  danger  was  something  distant  and 
eventual ;  you  had  no  conflict  to  sustain ;  as  well  might  you 
demand  salvage  for  giving  the  first  information  of  a  war.  On  the 
same  principle,  a  British  man-of-war  on  the  breaking  out  of 
hostilities  might  seize  a  whole  fleet  going,  ignorant  of  the  war, 
into  an  enemy's  port,  and  set  up  a  claim  of  salvage  against  them." 
On  the  authority  of  that  judgment,  the  claim  of  military  salvage 
cannot  be  sustained. 

[The  Court  then  dealt  with  the  claim  for  civil  salvage,  and 
awarded  600/.  (a).] 

(a)  Appraised  value,  50,000?, 
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THE  ELEONOEA  OATHAEINA.  [4  c.  Eob. 

166.] 
Neutral  Property — Becapture— Salvage. 

Neutral  property  taken  out  of  tlie  possession  of  a  belligerent  is  not 
usually  liable  to  salyage.  Held,  that  there  was  an  exception  when  the 
French.  Grovernment  condemned  neutral  property  irregularly. 

This  was  a  case  of  a  Eussian  ship,  taken  on  a  voyage  from        1^02 
Archangel  to  London  by  a  Erench  privateer,  and  retaken  by  a     "'^""''^ — ■__ 
British  cruiser  on  the  7th  December,  1800. 

On  behalf  of  a  claimant  of  part  of  the  cargo,  Robinson  contended 
that  salvage  on  the  recapture  of  neutral  vessels  had  been  allowed 
during  this  war  on  particular  grounds  only,  and  in  deviation  from 
the  former  practice.  That  the  special  reasons  for  this  alteration, 
stated  by  the  Court  in  the  War  Onskania),  were  the  irregular  and 
rapacious  proceedings  of  the  French  cruisers  and  the  French 
Courts  of  Prize,  under  which  it  was  almost  morally  certain  that 
every  vessel  would  be  condemned,  without  respect  to  the  rights  and 
privileges  of  a  neutral  character.  That  in  this  case  the  same 
reasons  did  not  exist,  since  it  had  appeared  that  a  more  regular 
course  of  proceeding  had  been  restored,  and  more  especially  since 
this  capture  was  made  subsequent  to  the  convention  between 
France  and  Eussia,  under  which  it  could  not  be  supposed  but  that 
the  interests  of  the  Eussian  merchant  would  be  protected. 

Sir  W.  Scott. — It  is  certainly  true  that  the  standing  doctrine 
of  the  Court  has  been  that  neutral  property,  taken  out  of  the 
possession  of  the  enemy,  is  not  liable  to  salvage.  It  is  the  doctrine 
to  which  the  Court  has  invariably  adhered,  till  it  was  forced  out  of 
its  course  by  the  notorious  irregularities  of  the  French  cruisers  and 
of  the  French  Government,  which  proceeded  without  any  pretence 
of  sanction  from  the  law  of  nations  to  condemn  neutral  pro- 
perty {b).      On  these  grounds  it  was  deemed  not  uni'easonable  by 

[a)  Ante,  p.  239.  been   conducted    with    more    regu- 

(i)  In  the  CaWote,  December  13th,  larity,"  and  there  were  no  grounds  [5  0.Eoh.55.] 

1803,  the  Court  refused  to  grant  salv-  for  supposing  that  the  ship  in  ques- 

age  on  a  neutral  ship  recaptured  from  tion  would  have  been  condemned  by 

a  French  cruiser,  because  the  pro-  a  French  Court. 

ceedings  of  the  French  Courts  "have 
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neutrals  themselves  that  salvage  should  be  paid  for  a  deliverance 
from  ^French  capture.  The  rule  ohtained  early  in  the  war,  and  has 
continued  to  the  present  time.  It  is  said  that  a  great  alteration 
has  taken  place  in  the  French  proceedings,  and  that  we  are  now  to 
acknowledge  a  sort  of  return  of  "  Saturnia  Regna."  This  Court  is 
not  iaformed  in  a  satisfactory  manner  that  any  such  heneficial 
change  has  taken  place  in  the  administration  of  Prize  Law  in  the 
tribunals  of  France,  and  therefore  it  will  continue  to  make  the 
same  decree  till  the  instructions  of  the  Superior  Court  shall  es- 
tablish a  difPerent  rule.  As  little  can  the  Court  attend  to  the 
capricious  and  fleeting  politics  of  Eussia  at  that  period,  under 
which,  it  is  said,  this  property  would  have  been  protected.  They 
were  probably  unknown  at  the  time,  or,  if  known,  it  is  not  very 
likely  that  they  would  have  availed  the  claimants,  who  were 
bringing  a  cargo  of  oil,  tallow,  and  hemp  to  this  country,  which 
was  then  to  be  taken  under  such  a  situation  of  affairs  as  the 
common  enemy  of  Russia  and  France.  With  respect  to  the  oil, 
which  is  said  to  have  been  thi'own  overboard,  it  must  be  referred 
to  the  registrar  and  merchants  to  report  whether  any  or  what  part 
of  this  oil  was  thrown  out  for  the  benefit  of  the  ship  and  the  rest 
of  the  cargo. 

Salvage  decreed. 


[4  c.  Eob. 

158.] 
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THE  APOLLO  (No.  1). 

Contraband — Hemp — Produce  of  Neutral  Country — Ship  of  another  Neutral 
Country. 

A  cargo  of  hemp,  the  produce  of  Eussia,  on  a  Prussian  ship,  was 
captured.   Held,  that  it  must  be  restored. 


This  was  a  question  respecting  a  quantity  of  hemp,  being  the 
"""'^^y     ■    produce  of  Russia  and  the  propei-ty  of  a  Russian  merchant,  taken 
on  board  a  Prussian  ship  on  a  voyage  from  Liebau,  in  Courland, 
to  Amsterdam. 


For  the  captors,  the  King's  Advocate  and  Robinson. 
On  the  other  side,  Laurence  and  Swahey. 


THE  APOLLO.  ^^^ 

Sir  W.  Scott. — This  is  the  case  of  hemp,  being  Eussian  pro-        I802 
perty  and  produce,  put  on  board  the  ship  of  another  neutral     """"""^ — !_ 
country,  and  destined  to  Amsterdam.     Hemp  is  certainly  liable  to  The  Ai'ollo. 
be  considered  as  generally  contraband ;  but  in  relaxation  of  the  SirW.  Soott. 
strict  principle,  the  general  rule  now  prevailing  is,  that  being  the 
produce  and  property  of  the  exporting  country,  and  going  in  a 
vessel  of  that  country,  it  is  not  liable  to  confiscation.     The  ques- 
tion is,  whether,  if  it  is  put  on  board  the  ship  of  another  country, 
that  circumstance  alone  will  defeat  the  relaxation,  and  leave  it 
unprotected  to  the  consequences  of  its  general  character  ?     The 
treaty  lately  concluded  with  Eussia  must,  I  think,  be  laid  out  of 
the  case 

The  question,  then,  being  abstracted  from  the  treaty,  is,  whether 
hemp,  being  the  produce  and  property  of  the  country,  but  put  on 
board  the  vessel  of  any  other  than  the  exporting  country,  is  liable 
to  confiscation  ?  Eeference  has  been  made  to  the  case  of  the  Jonge 
Fietevia),  in  which  it  was  decided  that  this  circumstance  did  not 
render  it  liable  to  be  considered  as  contraband.  In  that  case, 
hemp,  being  Prussian  property,  was  put  on  board  a  Dutch  ship 
and  sent  to  Bordeaux.  It  did  not  appear  of  what  country  the 
hemp  was,  but  it  was  strongly  argued  that,  by  the  old  rule,  contra- 
band affected  the  ship  as  well  as  the  cargo ;  that  the  relaxation 
which  had  taken  place  was  introduced  in  favour  of  the  ship,  and  as 
a  concession  to  the  navigation  of  neutral  countries  when  employed 
in  the  exportation  of  their  own  produce  or  manufactures ;  that  oases 
which  did  not  fall  within  the  reach  of  this  principle  were  still 
subject  to  condemnation  under  the  old  la-j? ;  and  on  this  point, 
three  cases  were  relied  on — the  Sandissimo  Sacramento  ifi),  the 
Goede  Vreede  (c),  and  the  Juffrow  Wohetha  {d). 

On  the  part  of  the  claimants  it  was  contended  that  the  relaxation 
was  not  so  restricted  as  was  asserted  on  the  other  side ;  that  the 
old  rule  was  departed  from,  and,  by  the  modern  rule,  neutral 
merchants  were  at  liberty  to  export  the  produce  of  their  own 
country  on  their  own  account ;  that  this  being  allowed,  there  was 
no  reason  why  it  might  not  be  in  other  ships  as  well  as  those  of 

(a)  Adm.   November   12tli,   1781 ;  (c)  March  6tli,  1780. 

Lords,  April  24th,  1783.  [d)  August  8th,  1781 ;  Lords,  July 

(6)  February  3rd,  1781.  18th,  1782. 

E.  B  B 
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1802         their  own  country,  it  being  equally  in  the  course  of  their  ordinary 
""""''^  ' '    commerce  so  to  do.     Of  the  cases  cited  it  was  said  that  the  first 

The  Apoiio.  was  a  cargo  of  Bolognese  produce,  sold  to  a  merchant  of  Grenoa. 

Sir  w.  Scott.  It  was  therefore  Bologna  hemp  going  on  Genoa  account,  and  liable 
on  that  ground  to  confiscation.  The  second  was  a  cargo  of  wheat, 
sent  by  a  Swede,  who  is  by  treaty  disabled  from  carrying  wheat. 
A  Tehiole  therefore  was  used  which  it  was  unlawful  to  use,  and  the 
total  disability  of  the  ship  to  carry  such  a  cargo  put  the  cargo  into 
an  unlawful  state.  The  third  was  a  cargo  of  timber  from  Dantzic, 
which  could  hardly  be,  and  was  proved  not  to  be  in  strictness, 
the  produce  of  the  territory  of  Dantzic,  but  of  the  neighbouring 
kingdom  of  Poland  (a).  These  are  cases  in  which  the  unfavour- 
able determination  proceeded  upon  grounds  that  have  nothing  in 
common  with  the  present  case.  But  the  case  of  the  Jonge  Pieter 
■was  exactly  parallel,  being  the  case  of  a  cargo  of  hemp  on  board  a 
foreign  ship.  On  that  occasion  the  Court  thought  there  ought  to 
have  been  stronger  proof  that  it  was  Prussian  produce,  but  decreed 
the  cargo  to  be  restored.  That  case  went  up  to  the  Lords,  where 
the  sentence  of  the  Court  of  Admiralty  was  affirmed.  It  is,  there- 
fore, a  direct  precedent  binding  on  this  Court,  and  in  conformity 
to  that  authority  I  shall  direct  this  cargo  to  be  restored. 


[4  c.  Rob.  THE  MADONNA  DEL  BUESO. 

169.] 

Seizure — Buty  of  Person  Seizing — Be&titution — Compensation. 

A  captor  is  bound  to  proceed  to  adjudication  with  reasonable  expedi- 
tion ;  wiere,  therefore,  it  was  proved  that  he  did  not  do  so :  Held,  that  the 
owner  of  the  ship  which  had  been  captured  was  entitled  to  compensation. 

1802  This  was  the  case  of   a  ship  and  cargo  belonging  to  Q-reek 

! !_  merchants,  seized   November,  1797,  in  Dingle  Bay,  by  Edward 

King   Hill,    commander   of   a   revenue    cutter,   and    proceeded 

(o)  In  the  Court  of  Admiralty,  the  Court   of    Appeal    conceiving   that 

cargo   of  the  Juffrow  Woletha  was  Dantzic,  though  a  free  city,  being 

condemned  as    contraband,   August  within  the  immediate  protection  of 

8th,  1781.     On  appeal,  that  sentence  Poland,  was  entitled  to  export  such 

was  reversed,  and  the  cargo  decreed  a    commodity    as    one    of    its    own 

to  be  restored,  July  18th,  1782 ;  the  products. 


THE  MADONNA  DEL  BURSO.  ^'^^ 

against,  in   tlie   first   instance,    in   the    Oourt   of   Admiralty  of         1802 
Ireland  as  droits  and  perquisites  of  his  Majesty  in  his  Admiralty 


of  Ireland,  on  a  suggestion  that  the  ship  and  cargo  were  bound  ''^^^^■^^"g™^ 
to  Amsterdam,  in  opposition  to  the  ostensible  documents  repre- 
senting a  destination  to  Hamburg ;    that  the  master  had   been 
guilty  of  a  suppression  and  spoliation  of   papers;    and  that  the 
property  actually  belonged  to  enemies. 

A  claim  was  given  for  the  ship  by  the  master,  and  for  the 
cargo  by  Mr.  Barthold,  the  correspondent  of  the  proprietor,  on 
a  supposition  that  the  Court  of  Admiralty  of  Ireland  was  pro- 
perly competent  to  entertain  the  question.  But  afterwards,  on 
further  consideration  and  advice,  an  exceptive  issue  was  ten- 
dered, on  the  part  of  the  claimant,  objecting  "  that  the  Court 
of  Admiralty  of  Ireland,  as  constituted  under  the  Act  of  the 
23rd  and  24th  of  his  present  Majesty,  had  no  power  or  juris- 
diction to  proceed  on  any  manner  of  captures,  seizures,  prizes, 
or  reprisals  of  any  ships  or  goods  that  shall  be  taken  in  the 
ports  or  creeks  of  Ireland,  &c."  On  these  grounds  a  prohibition 
was  obtained  in  the  Court  of  Chancery  of  Ireland  inhibiting  the 
judge  of  the  Court  of  Admiralty  from  proceeding  further.  A 
short  time  previous  to  the  final  order  (a)  of  the  Court  of  Chancery, 
making  that  rule  absolute,  the  King's  Advocate  directed  the  pro- 
ceedings in  the  Court  of  Admiralty  of  Ireland  to  be  discontinued. 
After  this  discontinuance,  further  time  was  consumed  in  an  action 
entered  by  the  claimant  of  the  cargo  against  the  officers  of  the 
Court  of  Admiralty  in  the  King's  Bench  of  Ireland.  That  action 
was  afterwards  dropped;  and  in  March,  1801,  proceedings  were 
instituted  in  the  High  Court  of  Admiralty  of  England  by  the 
Proctor  of  the  Admiralty  against  the  goods  and  merchandise  laden 
on  board  the  ship,  but  not  against  the  ship  herself.  The  Ubel  against 
the  ship  had  been  withdrawn  in  the  Court  of  Admiralty  of  Ireland, 
and  she  had  been  directed  to  be  restored ;  but  owing  to  the  state 
in  which  she  then  was,  the  master  declined  to  take  possession. 

Sir  W.  Scott. — This  is  the  case  of  a  ship  which  is  unquestion- 
ably Ottoman.      She  is  not  at  present  proceeded  against,  as  I 

(a)  April  23rd,  1799. 
B  B  2 
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1802         understand,  in  this  Court ;  and  thougli  proceeded  against  in  the 
^<'"^''  1^-     Court  of  Admiralty  of  Ireland,  yet  she  was  directed  to  be  restored 


The  Madonna  upon  the  original  proof.     This  ship,  coming  from  the  eastern  part 
—    '     of  Europe,  was  forced  by  stress  of  weather  to  put  into  Dingle  Bay, 

Sir  w.  Scott.  -^  Ireland,  and  was  there  seized  by  the  master  of  a  custom-house 
cutter,  Edward  HHl,  in  November,  1797,  the  cargo  being  intended 
for  Amsterdam,  with  an  ostensible  destination  to  Hamburg. 

The  Court  has,  upon  a  full  inquiry  into  the  proofs  of  property 
produced,  weighing  all  the  suspicions  which  the  imprudence  and 
improper  conduct  of  the  parties,  and  their  agents,  had  thrown 
upon  it,  finally  pronounced  itself  satisfied  that  the  cargo  belongs  to 
the  Greek  merchants  for  whom  it  is  claimed.  The  present  question 
is  upon  the  detention,  and  damages  occasioned  by  the  detention,  of 
this  ship  and  cargo. 

It  does  not  appear  that  any  proceedings  were  commenced  against 
this  ship,  or  the  valuable  cargo  which  she  contained,  until  the 
latter  end  of  February,  1798,  that  is,  for  the  space  of  about 
three  months.  However  justifiable  the  seizure  may  have  been,  the 
first  obligation  which  the  seizor  has  to  discharge  is  that  of  account- 
ing why  he  did  not  institute  proceedings  against  this  vessel  and 
cargo  immediately ;  and  unless  he  can  exculpate  himself  with 
respect  to  delay  in  this  matter,  he  is  guilty  of  no  inconsiderable 
breach  of  his  duty.  It  would  be  highly  injurious  to  the  commerce 
of  other  countries,  and  disgraceful  to  the  jurisprudence  of  our 
own,  if  any  persons,  com  missioned  or  non-commissioned,  could  lay 
their  hands  upon  valuable  foreign  ships  and  cargoes  in  our 
harbours,  and  keep  their  hands  upon  them,  without  bringing  such 
an  act  to  judicial  notice  in  any  manner  for  the  space  of  three  or 
four  months.  The  complaints  which  such  a  conduct  tolerated  by 
this  country  would  provoke  against  it  from  foreign  countries  are 
not  to  be  described ;  and  it  is  not  very  easy  to  suggest  how  the 
real  honour  of  the  country,  connected  as  it  is  with  its  justice,  could 
be  defended  against  such  complaints. 

The  general  duty  of  attending  to  considerations  of  this  nature 
becomes  more  peculiarly  incumbent  on  the  subjects  of  this  country 
in  respect  to  vessels  sailing  under  the  protection  of  the  Ottoman 
Porte. 

[The  Court  then  dealt  with  the  position  of  the  Porte.] 


THE  MADONNA  DEL  BUESO.  ^^^ 

These  considerations  should  have  imposed  on  the  seizor  a  peculiar         I802 

degree  of  caution ;  a  caution  which  ought  to  have  accompanied  his  L_ 

proceedings  in  every  subsequent  stage,  even  if  the  original  seizure  The  Madonna 

had  been  ever  so  justifiable.     Let  us,  then,  see  what  case  is  set  up        

for  not  having  instituted  any  proceedings  for  considerably  more 
than  three  months.  All  that  I  have  heard  is,  that  the  seizure  was 
made  in  Dingle  Bay,  and  that  this  is  a  place  very  far  from  Dublin. 
How  is  this  to  excuse  him  ?  Suppose  an  English  custom-house 
officer  had  made  a  like  seizure  in  Polperry  Bay,  on  the  coast  of 
Cornwall,  or  in  Pulwhelly  Bay,  on  the  coast  of  Wales,  much  more 
remote  from  London  than  Dingle  Bay  is  from  Dublin,  would  this 
Court  endure  to  hear  him  assign  that  distance  as  a,ny  excuse  or 
Justification  for  not  proceeding  for  three  or  four  months  ?  "What 
steps  were  taken  to  obtain  legal  advice  ?  For  it  is  the  first  and 
universal  duty  of  those  who  do  not  know  how  to  proceed  to  apply 
to  those  who  do.  Mr.  Hill  writes,  it  is  said,  to  the  Commissioners 
of  the  Customs  to  acquaint  them  with  what  he  had  done.  I  do 
not  say  that  this  was  an  improper  step  for  a  man  to  take  who  is 
answerable  to  his  superiors  for  the  propriety  of  his  general  conduct ; 
but  is  this  all  that  he  ought  to  have  done?  Is  it  the  most  important 
part  ?  Ought  he  not  to  have  given  immediate  notice  to  the  officers 
of  the  Admiralty  that  he  had  seized  a  ship  and  cargo  as  droits  of 
Admiralty  ?  The  Commissioners  of  the  Customs  have  nothing  to 
do  with  such  droits,  as  they  very  properly  tell  him  in  their  answer. 
He  might  just  as  well  suppose  that  he  had  satisfied  his  duty  by 
writing  upon  such  a  matter  to  officers  of  any  other  description.  I 
do  not  impute  it  to  him  that  he  did  not  write  to  this  country,  to 
the  British  Admiralty  Court,  or  to  any  of  its  officers.  It  would  be 
too  much  to  expect  that  he  should  have  taken  upon  him  to  decide 
upon  a  matter  on  which  persons  of  learning  may  entertain  different 
opinions.  If  he  had  applied  to  the  eminent  persons  in  the  Court 
of  Admiralty  of  Ireland  in  due  time,  he  would  have  completely 
assoiled  himself.  What  I  impute  to  him  as  gross  misconduct  is, 
that  he  did  not  apply  to  them  till  after  he  had  kept  this  Ottoman 
ship,  with  a  cargo  of  great  value,  in  this  open  bay  during  the 
extremity  of  the  winter  season,  exposed  in  the  manner  that  such  a 
ship  and  cargo  must  be  exposed — and  all  this  upon  his  own  private 
opinion,  without  putting  himself  in  motion  to  obtain  proper  advice 
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1802         till  some  time,  according  to  his  own  aceoimt,  in  the  month  of 

"  February.     I  am  surprised  to  hear  of  any  defence  that  can  be  set 

s  Madonna  up  for  Such  conduct.     In  truth,  all  the  defence  that  I  have  heard 

is  the  words  "  Dingle  Bay,"  and  "  that  he  did  not  know  how  to 


act  in  such  a  remote  place."  To  which  I  have  to  answer  that  they 
who  do  not  know  how  to  act  upon  such  seizures  ought  not  to 
ventui'e  upon  making  such  seizures.  He  ought  to  have  kept  his 
hands  off,  or  resorted  to  good  advice  as  soon  as  he  laid  them  on. 
If  he  will  not  do  the  one  or  the  other  he  must  be  the  sufferer.  I 
have  no  doubt  in  pronouncing  a  demurrage  against  him,  for 
conduct  utterly  inexcusable,  particularly  connected  as  the  case  is 
with  the  national  character  of  this  vessel.  In  estimating  the 
quantum  of  demurrage  I  shall  allow  him  the  benefit  of  so  much 
time  as  would  be  necessary  for  transmitting  the  papers  to  Dublin 
and  obtaining  advice  thereon.  BecoUecting  how  much  those 
eminent  persons  are  involved  in  business  of  various  kinds,  I  shall 
allow  him  the  benefit  of  f uU  three  weeks  for  these  communications 
with  Dublin.  The  allowance  is,  I  think,  liberal;  for  though  I 
have  heard  much  said  of  the  distance  of  Dingle  Bay,  which  I  do 
not  observe  to  be  so  very  considerable,  I  cannot  doubt  that  it  has 
a  very  open  and  constant  intercourse  with  the  capital.  Beyond 
these  three  weeks  I  hold  Mr.  HiU  liable  in  demurrage. 

It  has  been  thrown  out  in  argument  that  the  same  delay  would 
have  taken  place,  and  therefore  that  the  same  harm  would  have 
happened,  if  the  ship  had  been  proceeded  against  here.  This,  if 
true,  is  small  satisfaction  to  the  claimant ;  but  how  could  it  have 
happened  in  fact  unless  the  seizor  was  guilty  of  the  same  delay,  in 
which  case  he  would  have  been  answerable  in  the  same  manner  ? 
Would  this  Court  tolerate  the  act  of  a  custom-house  officer  keeping 
a  foreign  valuable  ship  for  such  a  length  of  time  in  such  a  situa- 
tion without  any  proceeding?  The  very  first  step  taken  would 
have  been  to  call  upon  him  to  justify  his  conduct,  be  the  ship  and 
cargo  what  they  might.  If  such  a  seizure  had  been  made  here 
what  would  have  followed?  The  depositions  would  have  been 
immediately  taken  and  sent  up  along  with  the  ship's  papers,  or 
possibly  the  ship's  papers  alone,  with  some  account  of  the  circum- 
stances of  the  behaviour  of  the  captain,  and  these  would  have  been 
immediately  submitted  by  the  Proctor  of  the  Admiralty  to  the 


THE  MADONNA  DEL  BUKSO.  ^^^ 

counsel  for  tHe  Crown,  in  order  to  obtain  their  instructions.     I         1802 
cannot  tut  think  that  the  case  would  have  immediately  appeared  1_ 


to  them  a  case  for  restitution  of  the  ship,  and  a  case  of  suspicion,  TheMaeonna 

of  vehement  suspicion,  respecting  the  cargo,  a  suspicion  principally        

excited  hy  the  behaviour  of  the  master  and  the  false  representation 
of  the  voyage  contained  in  the  papers,  but  not  amounting  to  a  con- 
clusive demonstration  of  the  total  falsehood  of  the  claim.  The 
effect  of  such  misconduct  would  justly  have  operated  to  the  forfei- 
ture of  freight  and  expenses  on  the  part  of  the  ship.  But  an 
order  for  further  proof  of  the  cargo  would,  I  presume,  have  been 
consented  to  on  the  part  of  the  Admiralty.  If  the  master  had 
taken  this  course  a  fortnight  might  have  been  sufficient  for  the 
dispatch  of  the  business ;  the  cargo  would  have  been  delivered  upon 
bail  to  the  claimant,  or  if  he  declined  takiag  it  would  have  been 
taken  possession  of  by  the  Admiralty  and  have  been  brought  to  a 
port  of  security,  perhaps  in  this  same  vessel,  and  there  sold  at  a 
good  market  for  the  benefit  of  those  who  might  be  ultimately 
entitled.  The  ship  might  have  gone  about  her  business  with  her 
master  and  crew  unbroken,  with  her  stores  unbroken,  and  with 
some  little  advance  of  money  arising  from  the  new  freight  for  the 
necessity  of  her  homeward  voyage.  All  the  inconvenience  sus- 
tained would  have  been  the  delay  of  payment  for  the  cargo,  if 
proved  to  be  neutral,  and  the  forfeiture  of  the  original  freight  for 
the  ship — iaconveniences  not  to  be  complained  of  by  those  who  had 
brought  them  upon  themselves,  by  prevaricating  documents  re- 
specting the  voyage  and  by  the  rash  and  intemperate  conduct  of 
the  master  entrusted  with  it.  At  any  rate,  the  matter  might  have 
been  dispatched  within  a  time  much  short  of  that  in  which  this 
ship  and  cargo  lay,  without  being  brought  to  the  notice  of  any 
Court  whatever. 

This,  I  think,  is  the  natural  course  which  the  matter,  according 
to  my  apprehension,  would  have  taken,  because  nobody  has  dis- 
puted anywhere,  that  I  know  of,  the  neutral  ownership  of  the 
vessel ;  and  nobody,  that  I  know  of,  has  contended  anywhere 
seriously  that  the  cargo  was  liable  to  absolute  condemnation  upon 
the  original  evidence,  though  liable  to  very  malignant  suspicion. 
Eut  suppose  that  the  counsel  for  the  Crown  had  thought  it  their 
duty  to  take  the  opinion  of  the  Court  upon  the  cargo  in  the  first 
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1802         instance  (as  they  might  not  improperly  have  done) ;  in  that  case,  it 
^  is  said,  "a  delay  must  have  taken  place,  heoause  this  Court  would 


TheMabonna  liave  felt  great  delicacy  in  proceeding  upon  a  ship  and  cargo  lying 
in  a  port  of  Ireland  on  account  of  the  unsettled  question  of  juris- 
diction." Certainly  nothing  could  be  further  from  the  inclination 
of  this  Court  than  to  encounter  the  hazard  of  anything  like  a  con- 
flict with  the  sister  Jurisdiction  of  Ireland.  But  still  the  neutral 
is  not  to  suffer  on  that  account ;  he  would  have  his  claim  upon  the 
government  of  the  two  countries.  A  belligerent  nation,  which  is 
in  the  exercise  of  these  rights  of  war,  is  bound  to  find  tribunals 
for  the  regulation  of  them — tribunals  clear  in  their  authority,  as 
well  as  pure  in  their  administration ;  and  if  from  causes  of  private 
internal  policy,  arising  out  of  the  peculiar  relation  of  the  compo- 
nent parts  of  the  beUigefent  State,  diiEculties  arise,  the  neutral  is 
not  to  be  prejudiced  on  that  account;  he  has  a  right  to  speedy  and 
unobstructed  justice,  and  has  nothing  to  do  with  such  difficulties 
created  by  questions  of  domestic  constitution. 

It  is  then  said,  "that  the  mass  of  business  under  which  this 
Court  was  then  labouring  so  choked  up  the  avenues  to  justice  that 
the  cause,  if  entertained  by  the  Court,  could  not  have  been  heard 
for  a  considerable  time."  If  it  went  upon  an  order  for  further 
proof  by  consent,  there  would  have  been  no  necessity  for  such  a 
hearing  ;  but  if  not,  still  it  is  no  secret  that  this  Court  has  never 
thought  it  a  breach  of  that  equal  justice  which  it  owes  to  all  its 
suitors  to  suffer  a  cause  to  be  interposed  that,  from  its  magnitude 
of  interests,  or  other  circumstances  of  just  weight,  had  a  peculiar 
claim  to  a  pre-audience.  By  the  counsel  for  the  claimants,  it  has 
been  asserted  that  an  order  was  sent  to  the  Court  of  Admiralty  in 
Ireland  by  the  government  for  the  release  of  this  ship  and  cargo, 
and  that  obedience  to  that  order  was  declined  by  the  Court  upon 
an  opinion  that  the  Court  itself  had  an  interest  in  these  droits. 
How  these  facts  stood  I  am  not  sufficiently  informed  by  these 
papers ;  it  seems  rather  difficult  to  reconcile  such  an  order  from 
government  with  the  prosecution  at  present  maintained  against 
this  cargo ;  but  if  such  an  order  had  been  sent  to  this  Court,  it 
certainly  would  have  met  with  an  instant  obedience,  because  the 
Crown  having  the  only  beneficial  interest  in  droits  here  (the  seizor 
having  nothing  but  a  mere  expectation  of  bounty),  and  the  Crown 
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having  an  undoubted  riglit  to  exempt  from  tlie  operations  of  war         I802 
any  individual  subject  of  the  enemy  himself,  this  Court  would,  in     ■^'"'''''  ^^• 


pursuance   of  such   an   order,   release  the  property,  although  it  The  Madonna 

directly  appeared  to  be  an  enemy's  property.     If  the  Court  of        

Admiralty  of  Ireland  had  an  interest  of  its  own  in  such  droits,  ®"'^"  ^''°*'- 

which  has  been  repeatedly  thrown  out  in  argument,  that  might 

properly  produce  a  different  conduct  on  the  part  of  that  Court.     If 

it  has  such  a  right,  it  is,  I  presume,  by  virtue  of  some  special 

grant ;  for  this  Court  possesses  no  such  interest,  and  is  not  aware 

of  any  possible  ground  on  which  a  Court  of  Admiralty  can,  by 

virtue  of  its  mere  general  constitution,  claim  it. 

Eespecting  the  next  demand,  the  claim  of  actual  damage  done 
to  the  ship  during  the  time  she  continued  in  Mr.  Hill's  possession, 
I  have  to  lament  that  it  is  not  brought  before  me  in  a  more  satis- 
factory manner.  What  the  parties  ought  each  to  have  done,  for 
their  own  security,  after  the  restitution,  was  to  have  had  an  accu- 
rate survey  taken,  and  an  authentic  report  made  of  her  state  and 
condition.  But  neither  the  one  nor  the  other  have  done  what 
might  have  been  reasonably  expected  from  both.  That  some 
damage  was  sustained  before  proceedings  were  commenced  cannot 
be  doubted  upon  the  general  face  of  the  facts.  Here  is  a  valuable 
ship  exposed  in  this  bay,  during  the  whole  extremity  of  the  winter 
season,  in  the  neighbourhood  of  a  country  described  to  be  semi- 
barbarous,  her  master  turned  out  of  possession,  and  the  crew,  a 
parcel  of  Greek  sailors,  without  any  superintendence !  Is  it  to  be 
supposed  that,  in  such  a  state,  there  was  no  deterioration,  no  waste, 
no  spoil,  no  embezzlement?  I  therefore  pronounce  for  damage 
generally,  referring  to  the  Registrar  and  merchants  to  consider  the 
quantum,  as  well  as  they  can  ascertain  it  by  affidavits  to  be  exhibited 
on  either  side,  with  liberty  to  resort  to  the  Court  on  any  matter  of 
difficulty.  So  much  for  the  claims  or  demurrage  and  damage 
against  Mr.  Hill  personally,  while  the  vessel  continued  under  his 
hand,  without  the  institution  of  any  proceedings  whatever.  Of 
what  passed  afterwards,  it  is  my  inclination  as  it  is  my  duty  to 
speak  with  all  delicacy  and  caution. 

Proceedings  were  instituted  against  this  property,  as  a  droit  of 
Admiralty,  in  the  Court  of  Admiralty  of  Ireland.  They  depended 
long.     I  have  not  looked  particularly  into  them,  having  no  right 
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1802         to  exercise  any  particular  judgment  upon  them.     But  I  under- 
March  18.     g^a,nd  that  the  proceedings  of  the  Court  were  finally  inhibited  by  a 


The  Madonna  judgment  of  the  Court  of  Chancery  in  Ireland;  and  the  fact  is, 

'     that  a  proceeding  de  novo  is  commenced  in  this  Court  of  Admiralty. 

IT  .  CO  .  rpj^g  legal  conclusion  appears  to  be,  that  the  proceeding  in  the 
Irish  Court  of  Admiralty  was  coram  nonjudice ;  for  I  must  regard 
that  judgment  of  the  Court  of  Chancery  as  decisive  upon  this 
matter,  as  much  as  I  should  be  bound  to  do  a  like  judgment  of 
inhibition  of  the  Court  of  Chancery  in  England  upon  any  proceed- 
ings of  this  Court,  even  if  I  should  be  presumptuous  enough  to 
entertain  any  lurking  difference  of  private  opinion  upon  the 
rectitude  of  that  judgment.  But  supposing  the  proceedings  to 
have  been  coram  non  judice,  still  I  am  far  from  insinuating  that 
they  were  commenced  from  error  on  the  part  of  those  who  advised 
them;  knowing  the  high  character  of  the  persons  concerned,  I 
consider  these  proceedings  as  arising  out  of  an  unsettled  state  of 
things,  in  which  these  gentlemen  could  not  consider  themselves  as 
conscientiously  and  honourably  at  liberty  to  abdicate  their  claim  of 
jurisdiction  in  the  first  instance.  But  I  must  revert  again  to  the 
principle  I  have  laid  down,  that  the  neutral  is  not  to  be  prejudiced 
by  that ;  it  is  no  business  of  his  to  settle  the  points  of  constitution, 
or  fight  the  battles  of  conflicting  jurisdictions ;  he  is  charged  with 
having  submitted  to  the  jurisdiction,  but  how  could  he  help  follow- 
ing the  proceeding  into  that  Court  ?  If  he  had  even  instituted  the 
proceeding  himself,  I  do  not  think  that  a  foreigner  applying  to  a 
Court  of  apparent  competency  which  entertained  the  suit  would 
have  barred  himself  as  an  author  of  his  own  vsrong.  But  he  only 
followed  where  he  was  led ;  and  if  he  has  been  put  to  expense  in 
consequence  of  proceedings  in  a  Court  which  could  not  do  him 
justice,  but  which  entertained  the  suit,  not  from  any  eiTor  im- 
putable to  the  Court  itself  or  its  practices,  but  from  the  unsettled 
state  of  jurisdictions  in  the  two  countries,  I  will  not  call  it  a 
damage  which  he  has  sustained,  but  it  is  that  for  which  he  appears 
to  have  something  like  a  conscientious  demand  against  the  govern- 
ment of  one  Court,  or  both. 

In  the  course  of  this  discussion  it  has  been  repeatedly  asked,  why 
did  not  this  man  take  away  this  ship  as  soon  as  she  was  released  ? 
The  situation  of  the  man  is  itself  an  answer  to  the  question.    Here 
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is  a  person,  utterly  unacquainted  witli  the  laws  and  language  of         I802 
the  northern  and  western  ports  of  Europe,  detained  in  this  remote     -^""^  ^^• 


hay  of  Ireland,  without  any  agent  to  apply  to  (for  Mr.  Barthold  The  Madonna 

was  only  the  agent  for  the  cargo,  and  all  that  he  did  for  the  ship        

could  he  mere  charity  or  prudence),  without  a  sixpence  in  his  Sir  w.  Soot. 
pocket,  or  credit  upon  the  cargo,  which  was  separated  from  the 
ship,  and  suhjected  to  a  proceeding.  How  was  this  Greek  master 
in  Ireland,  in  as  helpless  a  state  as  a  foreigner  can  he  conceived  to 
he  placed  in,  to  repau-  his  ship  after  twelve  months'  detention,  to 
victual  her,  to  store  her,  to  collect  his  dispersed  crew,  and  to  satisfy 
their  pressing  demands,  and  to  set  out  on  his  return  to  Constanti- 
nople ?  It  appears  to  me  rather  harsh  language  to  say  that  he 
should  have  gone  ahout  his  business,  without  pointing  out  the 
means  by  which  he  could  do  it.  It  is  telling  a  man  to  walk  with- 
out legs.  The  consequence  has  been  that  the  ship  has  been  lying 
rottiag  in  Dingle  Bay,  and  he  himself  lying  rotting  in  a  prison, 
and  the  ship  has  been  finally  sold  for  a  mere  nothing.  In  all  this 
there  is  something  which  I  will  not  call  damage,  but  which  founds 
a  highly  equitable  claim  of  compensation. 

Then  as  to  the  cargo ;  it  has  been  sold  to  great  disadvantage — it  is 
said  much  below  its  original  value.  Something  of  damage  must 
have  taken  place  iu  respect  to  the  cargo,  which  I  refer  generally 
to  the  Registrar  and  merchants.  I  observe  that  4,000/.  has  been 
received  in  Ireland  for  duties,  and  is  retained — a  fact  which  I  do 
not  immediately  know  how  to  reconcile  with  the  fact  which  has 
been  repeatedly  asserted,  and  not  denied  in  this  discussion,  that 
the  government  of  Ireland  did,  in  an  early  period,  issue  an  order 
for  the  release  and  restitution  of  the  whole  property. 

It  has  been  contended  that  all  the  loss  and  all  the  inconvenience 
has  been  produced  by  the  misconduct  of  the  parties  themselves,  by 
the  bills  of  lading,  which  held  out  a  false  destiaation,  and  by  the 
master's  destruction  of  some  papers.  The  practice  of  holding  out 
a  false  destiaation  (which  in  this  case  is  sworn  to  have  been  done 
at  the  instance  of  the  insurers)  is  unquestionably  a  bad  practice, 
founded  on  a  silly  and  dangerous  policy,  and  penal  to  the  party 
who  employs  it.  But  when  I  consider  how  familiar  it  is  in  the 
practice  of  other  nations,  and  that  even  when  it  occurs  there  it  is 
not  held,  absolutely  and  conclusively,  to  bar  the  admission  of 
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1802         further  proof,  unless  the  falsehood  is  supported  by  a  concurrent 

1_  falsehood  of  the  depositions,  or  by  other  circumstances  of  grave 

■J^E  Madonna  suspicion — can  I  say  that  in  this  case,  where  the  master  avows, 

upon  his  deposition,  the  real  voyage  he  was  to  pursue,  that  it  is 

to  have  more  than  its  ordinary  effect,  particularly  connected  with 
the  habitual  indulgence  shown  to  the  subjects  of  the  Porte  ?     Can 
it  justify  the  detention  for  such  a  length  of  time  without  any 
proceeding,  and  all  the  expense  of  proceeding  in  a  Court  which 
eventually  is  declared  to  have  no  founded  jurisdiction,  and  all  the 
waste  of  property  consequent  upon  both  these  causes  ?  Again,  the 
captain  destroyed  papers  after  the  seizure — a  most  rash  act.     But 
what  is  the  penalty  ?  A  forfeiture  of  his  freight  and  expenses  in 
ordinary   cases,   a   diminution   of   his   credit,   greater  or  less,  in 
proportion  to  the  motives  under  which  he  appeared  to  have  acted, 
and  a  necessity  for  further  strict  proof ;  not  the  destruction  of  the 
ship  by  a  ruinous  detention.     The  master  swears  that  he  destroyed 
these  papers  after  the  capture,  which  contained  nothing  of  conse- 
quence more  than  the  real  destination,  and  that  he  did  this  in  a  fit 
of  passion,  for  which  he  was  condemned  by  his  mate,  upon  the 
seizure.     Agitated  by  the  difficulty  ia  which  he  was  involved,  con- 
ceiving himself  to  be  oppressed,  and  subject  to  that  irritability  of 
temper  to  which  the  people  of  his  country  are  peculiarly  liable,  he 
committed  this  rash  act.     In  such  a  case,  supposing  the  parties  to 
be  of  the  ordinary  description,  the  Court  would  have  punished  the 
act  by  condemning  him  in  all  the  expenses  of  the  captors  if  the 
cargo  was  eventually  restored,  and  by  refusing  him  his  freight  and 
expenses  if  it  was  condemned,  and  there  the  matter  would  have 
ended. 

Upon  a  full  and  deliberate  investigation,  conducted  with  the 
most  jealous  attention,  I  have  finally  restored  the  property  of  the 
cargo ;  and  in  the  case  of  an  ordinary  European  master,  who  had 
nothing  to  complain  of,  I  should  have  followed  that  sentence  by  a 
sentence  condemning  him  in  the  captor^s  costs.  But  I  must 
consider  here  how  much  this  man  and  his  owners  have  already 
suffered  beyond  the  extent  of  that  penalty.  That  these  acts  of 
misconduct  ought  to  entail  on  the  parties  all  the  accumulation  of 
wretchedness  which  has  been  produced,  I  think  it  is  impossible  to 
maintain  for  a  moment. 
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Upon  these  considerations  I  think  there  is  much  of  what  I  shall         1802 
not  call  damage,  but  a  loss  which  calls  for  compensation.     I  shall     ^""^  ^^" 


refer  it  to  the  Registrar  and  merchants  to  consider  what  has  been  The  Madonna 

the  undue  diminution  of  the  value;  adverting  likewise  to  the        

expense  of  proceeding  in  Ireland  and  to  the  payment  of  the  SirW.  Soott. 
duties.  The  distresses  of  the  master  render  him  a  just  object  of 
the  compassion  of  government.  It  has  been  repeatedly  said  by 
the  officers  of  the  Crown  that  government  will  very  willingly 
attend  to  any  recommendation  from  this  Court,  and  I  am  happy 
to  find  that  it  will  do  so.  At  present  it  is  not  necessary  for  me  to 
do  more  than  to  refer  the  quantum  of  loss  to  be  ascertained  by  the 
Registrar  and  merchants.  I  am  induced  to  hope  from  the  declara- 
tions I  have  just  alluded  to  that  it  will  be  unnecessary  for  me  to 
advert  to  a  question  to  which  my  attention  has  been  repeatedly 
forced  in  the  course  of  this  discussion — how  far  the  Crown,  acting 
not  upon  its  own  prerogative  rights  but  in  the  office  of  Admiralty, 
can  be  made  at  aU  answerable  for  damages  accruing  to  property  in 
the  hands  of  its  officers  ?  I  shall  only  say  generally  that  I  shall 
enter  on  such  a  question,  if  compelled,  with  all  the  reverence  which 
is  due  to  the  rights  and  interests  of  the  Crown,  and  with  all  the 
regard  due  to  that  justice  which  is  demanded  on  the  part  of  other 
governments  and  their  subjects. 


THE  PEACOCK.  [4  c.  Rob. 

183.] 
Neglect  of  Duty  hy  Captor — Damages  and  Costs. 

A  neutral  ship  and  cargo  were  taken  by  a-  British  vessel,  but  were  not 
brought  direct  to  England:  Held,  that  under  the  circumstances  the 
claimants  were  entitled  to  damages  and  costs. 

SiE  W.  ScoTT. — This  was  an  American  ship  and  cargo  of  wine,  l^^o^ 
taken  on  a  voyage  from  Cadiz  to  London  on  the  19th  May,  1800,  — """^ 
and  can-ied  into  Lisbon,  where  they  were  detained  a  long  time, 
though  no  proceedings  were  commenced  till  they  were  afterwards 
brought  to  Jersey.  The  capture  was  made  in  latitude  42,  con- 
siderably to  the  north  of  Lisbon,  the  wind  being  then  fair  for 
England.  It  was  the  captors'  duty  to  have  brought  the  prize 
directly  to  England ;  for  if  the  public  instructions  give  to  captors 
the  power  of  coming  to  the  most  convenient  ports,  they  do  not 
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1802         give  them  a  wild  and  arbitrary  discretion,  but  a  discretion  to  be 

'"  ''""'"^   •     soundly  exercised  on  a  due  consideration  of  their  own  convenience 

The  Peacock,  and  of  the  interest  of  the  neutral  persons  that  may  be  concerned ; 

Sir  W.  Scott,   instead  of  carrying  the  ship  back  to  Lisbon,  for  which  place  the 

wind  was  then  adverse,  and  from  whence  it  would  require  several 

winds  to  bring  her  into  the  same  situation  again,  they  should  have 

proceeded  directly  for  England. 

[The  Court  then  examined  the  explanations  offered  by  the 
captors.] 

Under  these  circumstances,  I  feel  it  impossible  not  to  pronounce 
that  the  privateer  has  acted  improperly  in  carrying  the  vessel  into 
Lisbon  and  keeping  her  there  so  long.  I  do  not  say  that  the 
original  seizure  was  wrongful,  or  that  the  privateer  would  not  have 
acted  with  perfect  correctness  if  she  had  brought  the  ship  to 
England  and  instituted  proceedings  here.  The  captors  not  having 
done  that,  but  having  carried  her  to  Lisbon,  and  detained  her 
there  unnecessarily  for  such  a  length  of  time,  I  am  of  opinion  that 
they  are  liable  to  costs  and  damages,  deducting  the  expenses  which 
would  have  been  incurred  by  proceeding  here,  and  also  so  much 
time  as  would  have  been  necessary  for  that  purpose. 


[4  c.  Rob.  THE  OSTER  EISOEE. 

195.] 

Coniraland— Freight— Ignorance  of  Master  as  to  Character  of  Cargo. 

The  master  of  a  sMp  on  -wMcli  contraband  goods  have  teen  carried  is 
not  entitled  to  freight  in  respect  of  such  goods,  even  if  he  is  ignorant  of 
their  contraband  character. 

1802  This  was  a  ease  of  a  ship  carrying  sundry  articles  from  Riga  to 

Tebrmry  11.  Amsterdam;  and,  amongst  the  rest,  a  quantity  of  sail-cloth, 
described  as  linen.  The  innocent  articles,  belonging  to  proprietors 
not  implicated  in  the  contraband  part  of  the  cargo,  were  restored. 
The  saH-oloth  was  condemned  as  contraband,  and  also  some  linseed 
included  in  the  same  claim. 

On  the  question  of  freight,  it  was  prayed  that  the  master  might 
be  allowed  his  freight,  even  of  the  contraband  articles,  on  a  sug- 
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gestion  tliat  he  was  totally  ignorant  of  the  contents  of  the  packages         I802 
described  as  Knen,  and  that  he  was  under  a  special  agreement,    ^"'"'""'''y  "• 
endorsed  on  the  bill  of  lading,  "  not  to  open  the  packages."  The  Ostee 

On  the  other  side,  the  King's  Advocate  and  RoKnson  argued  that 
the  master  was  de  jure  the  agent  of  the  owners  in  respect  to  the 
ship,  and  capable  of  binding  them  by  his  conduct ;  that  if  the 
cargo  was  pronounced  contraband,  the  privity  and  conusance  of  the 
master  must  be  in  law  presumed,  so  as  to  affect  the  OAvners  with 
the  forfeiture  of  freight.  That  this  being  the  rule  of  law,  the 
master  was  not  at  liberty  to  bind  himself  to  a  voluntary  ignorance, 
by  which,  if  it  could  be  allowed  in  one  instance,  the  whole  penalty 
of  carrying  contraband  might  be  defeated.  A  master  erring  in 
judgment  as  to  the  nature  of  his  cargo  in  not  considering  it  as 
contraband,  could  not  protect  the  ship  from  loss  of  freight,  much 
less  could  such  effect  be  allowed  to  a  state  of  ignorance  of  the 
contents,  voluntarily  assumed  under  an  agreement,  which  was  itself 
sufficient  to  awaken  his  caution. 

Judgment. — The  Court  held  that  the  master  could  not  be  per- 
mitted to  aver  his  ignorance ;  that  he  was  bound,  in  time  of  war, 
to  know  the  contents  of  his  cargo.  That  if  a  different  rule  could 
be  sustained,  it  might  be  applied  to  excuse  the  carrying  of  all  con- 
traband. 

Freight  for  goods  condemned  refused ;  freight  for  the  claims 
restored,  allowed  to  be  a  charge  upon  that  part  of  the  cargo,  the 
ship  and  goods  having  been  separated. 


THE  WILLIAM  (No.  1).  ^^c.Eob. 

214.] 
Capture — Failure  to  Proceed  to  Adjudication — Monition. 

Wten  a  seizTire  has  been  made,  and  tie  captors  have  failed  to  take 
proceedings,  they  will  be  ordered  to  proceed  to  adjudication. 

Court. — The  monition  that  has  issued  against  the  captors  is  "  to        I802 
proceed  to  adjudication."     They  object  that  no  claim  has  been     ^  ''""'^ — - 
given  by  the  parties  applying  for  the  process  of    the   Court. 
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1802  Undoubtedly  it  is  the  usual  practice  for  a  party  to  give  in  his 
Felruary  23.  claim  in  the  first  instance  ;  but  it  will  not  necessarily  vitiate  the 
The  William,  process  if  there  has  been  no  claim.  If  it  should  in  any  manner 
come  to  the  knowledge  of  the  Court  that  a  seizure  had  been  made 
in  the  nature  of  prize,  and  that  no  proceedings  had  been  instituted, 
it  would  be  the  duty  of  the  Court  to  direct  proceedings  to  be  com- 
menced. In  common  condemnations  it  is  not  necessary  to  wait  for 
a  claim.  The  captors,  in  this  instance,  admit  all  that  is  necessary 
to  found  the  process  of  the  Court,  by  the  seizure  and  forcible 
possession  ;  that  is  sufficient  to  oblige  them  to  proceed  to  adjudica- 
tion. Another  ground  that  has  been  taken  is,  "  that  the  captor  is 
not  liable  to  be  called  upon  to  proceed  to  adjudication,  because  he 
is  not  commissioned  against  the  Dutch,  and  that  the  cargo  was 
sent  over  here  by  the  Court  of  Bermuda,  under  a  suspicion  that  it 
was  Dutch  property,  and  on  bail  to  answer  all  questions."  The 
captor  had  taken  out  a  commission  against  the  French,  at  least ; 
and  non  constat,  that  this  cargo  might  not  be  French  property. 
The  Judge  of  the  Court  of  Bermuda  has  determined  nothiug  on 
that  question,  but  rather  remitted  the  cause,  declining  to  decide 
upon  it ;  but,  if  the  captor  had  taken  out  no  conmiission,  is  he  to 
be  at  liberty  to  make  a  seizure,  without  being  responsible  to  the 
neutral  merchant,  because  he  is  non-commissioned,  and  cannot 
obtain  condemnation  to  himself  ?  I  have  no  hesitation  in  over- 
ruling the  protest,  and  with  costs. 

Captors  directed  to  proceed  to  adjudication. 


[4  0.  Rob.  THE    TWEE    JUFFROWEN. 

242.] 

Contraband — Pitch  and  Tar. 

Pitch  and  tar  are   contraband. 

1802  This  was  a  case  of  a  cargo  of  pitch  and  tar,  taken  in  a  Prussian 

— L_  ship  on  a  voyage  from  Embden  to  Dieppe,  and  claimed  as  the 

property  of  a  Prussian  merchant. 

Sir  W.  Scott. — I  take  it  to  be  the  established  doctrine  of  this 
,  Court  that  pitch  and  tar  are  universally  contraband  (a)  unless  protected 

{a)  See  ante,  p.  1. 
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by  treaty,  or  unless  it  is  shown  that  they  are  the  produce  of  the        I802 
country  from  which  they  are  exported,  in  which  latter  case  they     ^'"'"^  ^^■ 


are  considered  on  the  more  modern  and  lenient  application  of  the     The  Twee 


JUITEOWEN. 


rule  as  subject  to  pre-emption  only.     In  certain  instances,  where 

they  constitute    the    great   staple   commodity  of    the  exporting  ^"^-  ^''°**' 

country,  as  of  Sweden,  the  presumption  may  be  allowed  in  favour 

of  the  claimant  without  absolute  proof;  but  in  respect  to  East 

Priesland,  or  any  part  of  Prussia,  the  same  presumption  does  not 

arise.     The  fact  is  not  proved  in  any  manner  by  the  claimant,  and 

I  am  inclined  to  think  that  the  presumption  is  on  the  other  side. 

With  respect  to  what  has  been  said  of  a  diSerent  understanding 
prevailing  in  that  country,  I  am  afraid  it  is  not  the  only  instance 
in  which  our  exposition  of  the  law  of  nations  differs  from  what 
they  axe  inclined  to  hold  upon  the  same  article ;  but  I  must 
remember  that  it  is  my  duty  to  adhere  to  what  I  understand  to  be 
the  exposition  authorized  by  the  former  decisions  of  this  Court, 
founded  on  general  and  disinterested  views  of  the  subject. 

Under  that  exposition  I  think  myself  bound  to  pronounce  that 
this  cargo  is  subject  to  condemnation  as  consisting  of  such  articles 
as  pitch  and  tar,  which  are  not  shown  to  be  the  produce  of  the 
exporting  country. 


April  30. 


THE  CAEOLINA.  [4C.Rob. 

250.] 
Neutral   Vessel — Employment  by  Belligerent — Carriage  of  Troops — Duress — 
Liahility  to  Condemnation. 

A  neutral  vessel  employed  against  the  •will  of  tlie  master  by  a  belli- 
gerent is  liable  to  condemnation  even  after  tbe  service  lias  ceased,  if 
still  subservient  to  the  purposes  of  the  beUigerent  {a). 

This  was  a  case  on  petition  respecting  the  loss  of  a  Swedish      ^1802 
vessel,  captured  at  the   taking   of  Alexandria  and  lost  in  the 
possession  of  the  captors  before  she  had  been  brought  to  adjudi- 
cation. 

On  the  part  of  the  captors,  the  King's  Advocate.  ■ 

On  the  part  of  the  claimants,  Laurence. 

(a)  See  the  Friendship,  post,  p.  599. 
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1802  Sir  W.  Scott. — This  ship  is  stated  by  the  master's  account  to 

^"  be  a  Swedish  ship,  chartered  by ,  of  Leghorn,  to  go  on  a 

The  voyage  to  Civita  Vecchia,  with  other  common  covenants  not  to  go 
to  a  blockaded  port  or  to  carry  contraband  articles.  The  parti- 
culars of  his  representation  are,  "  that  on  the  26th  of  March,  1798, 
his  ship  was  chartered  by  P.  Jaumer,  a  merchant  of  Leghorn,  for 
four  months,  at  1,250  piastres  per  month,  to  go  on  a  trading 
voyage  between  Leghorn,  Civita  Yecchia,  and  the  adjacent  ports, 
as  the  freighter  should  direct,  with  the  exception  of  not  going  to 
French  ports  or  ports  that  were  blockaded,  and  also  of  not  carrying 
contraband  goods  or  stores  ;  that  he  sailed  accordingly  from 
Leghorn  to  Civita  Yecchia  on  the  9th  of  April,  1798,  and  on  his 
arrival  at  the  last-mentioned  port  was  informed  that  an  embargo 
had  been  laid  upon  all  vessels  in  that  port;  that  he  was  then 

summoned  before  the  French  agent  of ,  who  showed  him  a 

letter  from ,  addressed  to  the  said  master,  and  informing 

him  that  Citizen  D was  to  be  the  lader  of  the  cargo  in 

Civita  Vecchia,  and  that  he  must  hold  his  ship  in  readiness  at  the 
disposal  of  the  French  commissary."  He  then  states,  "that  he 
went  to  Rome  to  solicit  the  interference  of  the  Swedish  consul,  but 
could  not  find  him,  and  when  he  returned  he  found  his  ship  fitted 
up  as  a  transport ;  that,  being  unable  to  avoid  this  service,  he 
caused  an  insurance  to  be  made  for  the  benefit  of  his  owner,  and 
was  ordered  to  victual  his  vessel  for  two  months ;  that  he  took  on 
board  150  dragoons  and  sailed  with  57  other  vessels,  but  he  did  not 
know  on  what  destination ;  that  on  his  arrival  at  Alexandria  he 
applied  for  payment  and  for  his  discharge,  but  was  put  off."  It 
does  not  appear  that  the  master  made  any  protest  or  remonstrance 
against  this  service ;  but  rather  in  proof  of  his  voluntary  assent 
he  proceeded  to  insure  the  vessel,  and  to  provide  the  necessary 
provisions  for  the  voyage.  It  is  now,  however,  said  that  this  was 
an  act  under  duress,  and  that  it  is  a  by-gone  transaction.  On  the 
former  part  of  this  representation  my  opinion  is  that  a  man  cannot 
be  permitted  to  aver  that  he  was  an  involuntary  agent  in  such  a 
transaction.  If  an  act  of  force,  exercised  by  one  belligerent  on  a 
neutral  ship  or  person,  is  to  be  deemed  a  sufficient  justification  for 
any  act  done  by  him  contrary  to  the  known  duties  of  the  neutral 
character,  there  would  be  an  end  of  any  prohibition  under  the  law 
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of  nations  to  carry  contraband  or  to  engage  in  any  other  hostile        I8O2 

act.     If  any  loss  is  sustained  ia  such  a  service,  the  neutral  yielding       •^" L 

to  such  demands  must  seek  redress  against  the  government  that         The 

.  .  °  °   .  Carolina. 

has  imposed  the  restraint  upon  him.     He  has  no  right  to  expect 

that  the  British  Government  should  pay  for  the  injustice  of  its 
puhlio  enemy.  If  this  vessel  had  been  taken  in  delicto  I  should 
have  felt  no  hesitation  in  saying  that  she  must  have  been  subject 
to  condemnation.  Whether  the  troops  were  received  on  board 
voluntarily  or  involuntarily  could  make  no  difference. 

Then  as  to  its  being  a  by-gone  transaction ;  had  she  divested 
herself  of  the  character  of  a  French  transport?  Had  she  so  receded 
from  that  character,  as  is  represented  ?  She  was  remaining  under 
the  power  of  the  French  military  commander  as  much  as  ever. 
She  had  solicited  leave  to  depart,  but  could  not  obtain  it ;  and  if 
the  English  fleet  had  not  appeared,  she  might  have  been  employed 
to  carry  on  the  dragoons  to  some  other  place,  in  the  same  manner 
as  she  had  been  employed  before.  I  can  by  no  means  accede 
to  the  description  given  in  argument,  or  consider  her  as  having 
removed  herself  from  all  taint  arising  out  of  the  preceding 
contract.  When  the  British  fleet  appeared  before  Alexandria,  the 
British  commander  did,  with  a  tenderness  to  neutral  commerce 
which  is  highly  honourable  to  him,  give  liberty  to  neutral  vessels 
to  depart.  But  although  this  notice  was  given  in  general  terms  to 
neutral  ships,  it  was  not  given  absolutely  to  all  that  were  neutral 
in  build  and  property,  but  to  such  as  were  neutral  likewise  in  their 
conduct  and  were  acting  fairly  under  that  character.  The  very 
terms  of  the  letter  are,  "  to  all  such  as  are  legally  employed." 
This  ship  was  still  subservient  to  the  purposes  of  the  French  com- 
mander, who  refused  to  let  her  depart  till  the  arrival  of  the  British 
fleet  rendered  it  impossible  for  him  to  make  any  further  use  of  the 
vessel.  Under  these  circumstances,  what  right  or  pretence  had 
this  vessel  to  claim  the  privileges  which  belonged  only  to  those  who 
had  conducted  themselves  as  neutral,  or  to  claim  the  protection  of 
that  proclamation  ?  On  the  first  attempt  to  come  out  it  appears 
she  was  taken,  and  under  circumstances  which  do,  in  my  opinion, 
fully  justify  the  seizure.  But,  it  is  said,  the  captors  were  in  fault 
for  not  proceeding  immediately  to  adjudication.  It  must  be  con- 
ceded, I  think,  as  a  reasonable  distinction,  that  commanders  acting 

cc2 
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1802         in  the  management   of  great  expeditions  cannot  be  tied  down 
^P"^  3b.      exactly  to  the  same  rules  by  which  individual  cruisers  are  directed 
The         to  proceed.     If  the  vessel  had  been  brought  to  adjudication,  so  far 
Caeolina.     ^^  J  ^^^  thinking  that  it  would  have  availed  the  claimants,  that 
Sir  W.  Scott.    •(.  rather  appears  to  me  there  would  have  been  strong  grounds  on 
which  the  captors  might  have  been  entitled  to  condemnation.     It 
is  said  that  the  master  was  separated  from  his  ship ;  but  if  we  con- 
sider that  he  was  a  person  who  had  appeared  to  engage  his  vessel 
voluntarily  as   a  French  transport,  there  might  be  very  good 
reasons  why  it  would  not  be  improper  to  remove  such  a  person. 
On  the  whole,  I  can  by  no  means  hold  that  this  is  a  demand  fit  to 
be  enforced  in  this  Court. 

It  appears  that  there  were  on  board  some  bills  of  exchange  on 
the  French  Government,  and  it  is  made  part  of  the  prayer  of  the 
claimant  that  the  Court  will  direct  the  captors  to  deliver  them  up. 
On  what  grounds  can  it  be  expected  that  this  Court  will  busy 
itself  to  assist  in  enforcing  a  demand  for  what  is  to  be  considered 
as  the  pretium  Icesw  fidei  ?  Is  there  a  principle  more  universal  than 
that  Courts  of  Justice  will  not  carry  into  effect  an  illegal  contract  ? 
In  some  instances  it  may  have  been  doubted  whether  the  Court  of 
Prize  can  properly  take  notice  of  a  breach  of  our  own  municipal 
laws.  But  in  respect  to  the  law  in  question  before  us,  can  it  be 
said  that  the  Court  of  Admiralty  shall  lend  its  aid  to  carry  into 
effect  a  contract  which  is  in  direct  violation  of  the  law  of  nations, 
that  very  law  which  it  sits  to  administer  ?  The  parties  must  resort 
to  the  French  Government,  and  settle  their  accounts  with  them  as 
well  as  they  can.  I  have  no  hesitation  in  rejecting  the  whole  of 
this  petition,  with  costs  of  the  petition  against  the  claimant  {a). 

{a)  It  has  since  been  determined  August  11th,  1803,  it  was  decided, 

in  several  instances  that  a   British  after  long  deliberation,  that  property 

subject  cannot  come  before  a  Court  condemned  in    consequence   of   the 

of  Prize  to  claim  property  taken  in  a  inadmissibility  of  such  a  claim,  is  to 

course  of  trade  which  is  forbidden  be  condemned  not  to  the  individual 

by  the  laws  of   his   country ;    and  captor,  but  to  the  King, 
in  the  case  of  the  Mrusco,  Lords, 
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268.] 
Ee-capture— Salvage — Loss  of  Ship  and  Cargo  hy  Accident— Incidence  of  Loss. 

Wteii  a  re-oaptured  ship  and  cargo  -were  accidentally  destroyed  by 
fire  after  a  decree  of  restitution,  the  ship  having  been  appraised  but 
not  the  cargo.  Held,  first,  that  salvage  on  the  ship  should  be  decreed 
on  the  appraised  value;  second,  that  the  owners  of  the  cargo  and  the 
re-captors  must  bear  the  loss  of  the  cargo. 

This  was  a  case  respecting  a  ship  and  cargo  re-captured  from  the        1802 
enemy,  and  restored  to  the  proprietor,  on  bail,  to  answer  salvage,    ^"^  ^^'  ^^' 
but  destroyed  by  fire  before  the  appraisement  of  the  cargo  had 
been  completed.     The  question  was,  whether  the  re-captor  was 
entitled  to   salvage  according  to  the  value  before  or  after  the 
accident. 

For  the  re-captors,  the  King's  Advocate  and  Sewell. 

On  the  other  side,  Swahey. 

19th  May. 

Sir  "W.  Scott. — This  question  arises  on  an  accident,  which 
cames  with  it  neither  censure  nor  penalty  to  the  parties  concerned. 
Owing  to  accident,  more  than  to  the  fault  of  any  party,  the  ship 
and  cargo  were  consumed  by  fire  in  the  harbour  of  Lisbon.  As 
both  ship  and  cargo  were  property  taken  out  of  the  hand  of  the 
enemy,  they  were,  though  neutral  property,  to  be  restored  on 
salvage,  according  to  the  usage  of  the  present  war.  A  commission 
was  necessarily  extracted  for  the  valuation  of  the  property.  As  to 
the  ship,  it  had  already  been  executed ;  but  on  the  cargo  it  had 
only  been  begun,  when  a  fire  broke  out  on  the  2nd  of  September, 
and  consumed  the  whole  property.  The  question  is,  by  what 
valuation  the  salvage  is  to  be  decreed  ?  Whether  according  to  the 
value  of  what  may  be  remaining,  or  according  to  the  valuation  of 
an  appraisement,  such  as  can  now  be  made  upon  the  original  value 
of  the  property,  unaffected  by  any  such  accident. 

The  Court  had  decreed  restitution,  and  had  issued  a  commission 
of  appraisement;  by  which  two  shipwrights  had  been  appointed  to 
appraise  the  vessel,  and  two  brokers  to  appraise  the  cargo.     It  is 
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1802         stated  on  one  side  in  the  act,  "  that  the  commissioners  for  the 
"^  '^'  ^^'    cargo  went  on  board,  and  finding  the  prize-master  absent  returned 

The  Theee    back  ;  that  they  wSnt  a  second  time,  but  did  not  proceed  to  busi- 
—  "      ness  for  the  same  reason,  because  the  prize-master  was  not  on 

^  •  °°  ■  board.  On  the  same  evening  the  fire  broke  out  and  consumed  the 
remainder  of  the  goods."  It  is,  I  perceive,  represented  a  little 
diiierently  on  the  other  side.  There  it  is  alleged  "  that  the 
prize-master  was  withdrawn,  and  that  the  ship  and  cargo  had  been 
put  into  the  possession  of  the  former  master,  for  the  account  of  the 
respective  proprietors."  With  respect  to  the  ship,  it  appears  that 
the  appraisement  had  been  completed,  and  only  waited  to  be  con- 
firmed by  the  Court.  On  that  point,  therefore,  I  have  no  hesitation 
in  considering  the  appraisement  as  substantially  executed,  and  the 
ship  as  restored  to  the  possession  of  the  owner.  I  shall  therefore 
feel  no  difficulty  in  pronouncing  for  salvage,  according  to  the  entire 
value  of  the  ship  so  ascertained  by  appraisement. 

The  difficulty  arises  as  to  the  cargo.  A  case  has  been  cited  from 
the  last  war,  which  I  remember  perfectly  well.  It  was  the  case  of 
a  ship  (a)  brought  into  the  Thames,  for  the  purpose  of  conveying  the 
cargo  to  the  London  market.  The  Court  in  that  case  was  of 
opinion,  as  I  understood,  that  the  removal  took  place  under  a  joint 
speculation  of  advantage,  as  to  the  most  beneficial  manner  of  dis^ 
posing  of  the  cargo.  The  ship  was  considered  as  detained  for  the 
advantage  of  both,  and  consequently  at  the  risk  of  both,  and  there- 
fore the  re-captors  were  to  be  affected  with  the  loss  pi-o  raid  upon 
an  accident  of  the  like  nature  which  took  place  in  the  Eiver 
Thames. 

But  is  that  decision  a  direct  authority  for  the  present  case  ?  I 
cannot  think  that  it  is ;  for  here  no  agreement  appears  to  have 
been  entered  iuto  between  the  parties ;  the  necessary  measures  were 
proceeding  in  the  ordinary  course  of  the  practice  of  this  Court, 
without  being  influenced  in  any  manner  by  the  agreement  of  the 
parties.  A  case  depending  on  the  agreement  of  the  parties  cannot, 
therefore,  be  cited  as  an  absolute  authority  for  a  case  proceeding 
only  under  the  ordinary  practice  of  the  Court. 

Then  it  comes  to  be  a  question  what  is  the  actual  liability  of  the 

(o)  OreigMon,  Lords,  Stli  February,  1782. 
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cargo  under  such  ciroumstances,  independent  of  any  agreement— I         1802 
do  not  mean  a  penal  liability,  but  a  mere  liability  as  to  the  extent    ^"^  ^^'  "• 
of  the  salvage  charged  upon  it,  for  no  party  is  in  delicto  or  answer-    The  Thbbb 
able  for  any  wrong  imputed.     That  question  must  be  determined       ^^^■ 
by  considering  in  whose  custody  the  cargo  then  was;  whether  it  ^irW.  Scott, 
was   so   completely  restored  to  the   exclusive   possession   of  the 
claimants  as  that  the  Court  and  the  other  party  had  lost  all  power 
and  control  over  it ;  or  whether  it  was  still  in  the  possession  of  the 
Court  by  its  commissioners  or  by  the  agents  of  the  parties  ?    For 
it  makes  no  great  diilerence,  in  my  apprehension,  whether  the 
prize-master  was  still  on  board  or  was  withdrawn  with  a  view  of 
accommodating  the  other  party,  if  those  who  were  put  into  his 
place  are  to  be  considered  as  being  there  by  the  consent  of  the  re- 
captor,   and  pro  hac  vice  as  much  his  agents  as  agents  of  the 
claimants. 

On  this  point  I  am  disposed  to  think  that  the  property  was  stiU  in 
the  possession  of  the  commissioners  of  the  Court,  in  order  to  ascer- 
tain the  value  before  the  claimant  could  be  remitted  into  complete 
possession.  The  ship  might  have  been  taken  away ;  but  could  the 
owner  of  the  cargo  have  taken  that  away  ?  Unquestionably  not. 
The  cargo  was  to  remain  till  the  value  could  be  ascertained,  and 
must  during  that  time  be  considered  to  be  in  the  custody  of  the 
Court.  If  the  commissioners  constituted  the  master  of  the  ship  to 
be  keeper  of  the  cargo  whilst  it  was  under  their  care  and  manage- 
ment, it  does  not  divest  them  of  the  legal  custody.  With  them  the 
legal  possession  must  remain  till  the  purpose  of  the  commission 
was  executed,  and  whatever  happens  during  that  interval  must  be 
at  the  common  risk  of  both  parties.  What  is  the  fact  during  such 
a  situation  ?  The  prize-master  is  usually  continued  on  board,  and 
if  in  one  instance  he  is  withdrawn,  still  the  person  to  whom  his 
possession  has  devolved  must  be  taken  to  be  substituted  in  his 
place.  The  property  must  stiU  be  considered  as  in  the  power  of 
the  Court,  till  the  value  is  ascertained  on  which  the  decree  is 
ultimately  to  be  founded. 

But  there  has  been  a  return  made  since  the  accident  of  a  valua- 
tion, which  is  in  fact  nothing  less  than  an  appraisement,  estimated 
partly  by  conjecture  and  partly  by  the  invoice  charges,  above 
twelve  months  after  the  property  itself  has  been  consumed.     Who 


392  THE  FOEXUNA. 

1802         can  say  that  this  is  a  fair  mode  of  valuation,  or  that  there  had  heen 
May  13, 19.    neitjier  deterioration  nor  emhezzlement  ?    If  the  invoice  alone  could 


The  Theee    be  deemed  conclusive  as  to  value,  all  the  purposes  of  a  commission 
■      of  appraisement  would  be  entirely  useless.      The  return  of  the 

Sir  "W.  Scott,  commission  itself  states,  "  that  some  part  of  the  flax  had  been 
damaged  by  water,  and  was  on  that  account  obliged  to  be  un- 
packed " ;  from  which  it  appears  on  the  very  face  of  this  trans- 
action that  the  invoice  cannot  be  taken  as  a  just  measure  of  the 
real  value. 

On  the  whole  circumstances  of  this  unfortunate  case,  I  am  of 
opinion  that  till  the  valuation  was  taken  the  intervening  accident 
must  be  held  to  be  at  the  risk  of  the  joint  property  remaining 
under  the  custody  of  the  Court  for  the  purposes  of  justice,  and 
therefore  that  the  loss  must  fall  upon  both  parties  in  the  propor- 
tion of  their  several  interests. 


[4  0.  Eob.  THE  FOETUNA  (No.  1). 

278.]  ^  ' 

Practice — Freight — Caveat  against  Payment  Out — Capture — .Right  to  Freight. 

Alter  a  decree  of  restitution,  and  wliLlst  the  proceeds  are  in  Court,  a 
party  desiring  to  prevent  payment  out  may  lodge  a  caveat,  but  must 
also  at  once  apply  to  the  Court  on  the  matter. 

"When  captors  had  taken  the  ship  to  its  destiuation,  where  the  cargo 
was  discharged :  Held,  that  they  were  entitled  to  the  freight  due. 

1802  This  was  a  case  on  petition  of  the  captors,  praying  to  be  allowed 

'^""^  ^*'  freight  for  a  cargo  which  had  been  restored  as  neutral  property. 
The  demand  for  freight  was  founded  on  a  suggestion  that  the  ship, 
which  had  been  condemned,  had  actually  performed  the  contract  of 
the  original  affreightment  by  carrying  the  cargo  to  the  place  of  its 
destination.  It  had  been  objected  on  a  former  day  that  as  the 
decree  of  restitution  had  passed  without  any  order  respecting 
freight,  it  was  not  competent  for  the  Court  now  to  entertain  a  new 
suit  on  property  which  had  actually  been  restored. 

In  answer  to  that  objection,  it  was  said  that,  although  a  decree 
of  restitution  had  passed,  the  proceeds  had  not  been  paid  out  of  the 
registry ;  that  so  long  as  they  were  in  the  custody  of  the  Court,  it 
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1802 


was  competent  for   the  Court  to  make  a  new  order  respeotiag 

them.  _JuneU^ 


It  appeared  that  after  the  decree  of  restitution  had  passed,  the  TheFoettoa. 
proctor  for  the  captor  had  entered  a  caveat  in  the  registry  warning 
the  registrar  not  to  pay  out  the  proceeds,  and  then  the  demand  for 
freight  was  instituted  on  the  part  of  the  captors.  On  the  former 
day,  when  this  was  stated,  the  Court  reserved  the  cause  for  further 
consideration  on  this  part  of  the  case. 

On  this  day.  Court. — I  am  of  opinion  that  the  cargo  still  remain- 
ing in  the  hands  of  the  Court  is  suhject  to  the  order  of  the  Court,  not- 
withstanding the  decree  of  restitution  which  has  passed.  It  was  the 
intention  of  the  Court,  not  beiag  apprised  of  any  further  demand, 
that  the  proceeds  should  be  paid  out ;  but  that  decree  has  not  been 
carried  into  effect.  I  must  observe,  however,  in  reference  to  what 
has  been  done  in  this  case,  that  when  there  is  a  decree  of  the  Court 
for  restitution  it  is  not  to  be  obstructed  by  the  mere  caveat  of  the 
party.  Notice  should  be  given  to  the  Court,  whose  duty  it  is  to 
look  to  the  prompt  execution  of  its  decrees.  If  there  is  any  delay 
interposed  it  should  be  notified  to  the  Court. 

\_B.egistrar. — Parties  enter  their  caveat,  and  warn  me  not  to  pay 
out  the  proceeds.] 

I  think  the  party  has  no  absolute  right  to  do  that.  He  may 
enter  it  provisionally,  and  then  come  before  the  Court  and  state 
his  reasons  why  the  proceeds  should  not  be  paid  out ;  but  I  cannot 
think  that  it  is  correct  practice  for  the  individual  to  stop  the  pay- 
ment absolutely,  and  as  long  as  he  pleases,  without  the  authority 
of  this  Court  or  of  any  other  Court  which  may  legally  interfere. 
It  may  be  a  fit  subject  for  a  general  rule.  At  present,  in  this 
particular  case,  as  the  cargo  is  stiU.  iu  the  hands  of  the  Court,  I  am 
of  opinion  that  it  is  subject  to  the  order  of  the  Court,  and  that  the 
question  is  fit  to  be  entertained. 

On  the  particular  question  in  this  cause,  Laurence  for  the 
captors. 

The  King's  Advocate,  contra. 
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1802  Sir  W.  Scott. — This  is  the  case  of  a  ship  which  had  carried  a 

•^""^  ^*-  cargo  of  corn  to  Lishon,  the  original  port  of  destination.  In  such 
TheFoetuna.  a  case  I  apprehend  the  rule  to  be  that  the  captor  is  entitled  to 
Sir  "W.  Soott.  freight,  and  on  the  same  principle  on  which  he  would  be  held  not 
to  be  entitled  where  he  does  not  proceed  and  perform  the  original 
voyage.  The  specific  contract  is  performed  in  the  one  case,  and 
not  performed  ia  the  other.  It  is  the  rule  of  practice  laid  down  in 
the  case  of  the  Vryheid,  a  case  perfectly  within  my  recollection  as 
a  case  very  deliberately  considered  at  the  cockpit  {a).  It  is  conform- 
able to  the  text  law,  and  the  opinion  of  eminent  jurists.  "  Quod 
additur  de  vecturae  pretiis  solvendis  (says  Bynkershoek)  (b),  ejus 
juris  rationem  non  adsequor.  Satis  intelligo,  qui  navem  hostilem 
occupant,  etiam  ocoupasse  omne  jus  quod  navi,  siye  navarcho 
debebatur,  ob  merces  translatas  in  portum  destinatum.  Proponitur 
autem,  navem  in  ipso  itiaere  fuisse  captam.  Eccur  igitur  capienti 
solvam  mereedes  ?  Si  qui  cepit  navem,  earn  cum  mercibus  in 
locum  destinatum  perducere  paratus  sit,  ejus  juris  rationem  intel- 
ligerem,  eeteroquin  non  intelligo  (c)." 

In  the  case  of  the  Vryheid  (d),  all  the  considerations  that  could 
be  applied  to  this  question  were  fully  canvassed,  and  it  was  then 
recognised  as  the  true  rule  that  the  captor  who  has  performed  the 
contract  of  the  vessel  is,  as  a  matter  of  right,  and  de  cursu,  entitled 
to  freight,  although,  if  he  has  done  anything  to  the  injury  of  the 
property,  or  has  been  guilty  of  any  misconduct,  he  may  remain 
answerable  for  the  effect  of  such  misconduct,  or  injury,  in  the  way 
of  a  set-off  against  him. 

The  case  then  is  reduced  to  a  question,  whether  the  captor,  iu 
this  instance,  has  done  anything  to  forfeit  the  right  which,  under 
the  general  rule,  he  had  acquired  ?  He  had  made  a  capture  which 
is  fully  justified  by  the  condemnation  of  the  ship,  and  by  the  order 
for  further  proof  as  to  the  cargo.  He  carried  the  cargo  to  Lisbon, 
where  the  consignee  was  put  into  possession,  though  informally, 
and  apparently  without  any  shadow  of  right,  by  the  hand  of  the 
Portuguese  Government.     Such  interference  was,  however,  given 

(a)  See  the  Diana,  post,  p.  425.  lation  of  the  Gonsolato,  c.  273.     See 

(6)  Q.  J.  P.  1,  oh.  13.  Collectanea  Maritima,  sections  6,  7, 

(c)  Bynkershoek  is,  in  this  passage,  8  of  the  273r(i  chap. 
discussing  the  propriety  of  the  regu-  {d)  Lords,  23rd  April,  1784. 
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at  the  suit  of  the  consignee  of  the  cargo,  and  by  these  means  that         1802 
consignee  obtained  possession  of  it.     Being  a  cargo  of  corn,  it  was  ' 


necessary  that  it  should  be  sold.     The  sale  was  entrusted  to  Mr.  TheFoetona. 

Paxton  by  the  agreement  of  both  parties,  and  under  a  condition,  gjj.  ■^_  gcott. 

as  it  is  stated,  that  the  proceeds  should  remain  m  his  hands  till  a 

sentence  of  final  adjudication  could  be  obtained.     This  gentleman 

is  therefore  to  be  taken  as  the  common  depository  of  both  parties. 

When  it  is  said  that  the  captor  did'  not  bring  in  the  proceeds  so 

soon  as  was  required  of  him,  we  must  consider  whether  it  was  in 

his  power.     The  proceeds  were  left  in  the  hands  of  this  house  at 

Lisbon,  with  the  consent  of  the  consignee,  and  they  have  not  been 

transmitted.     So  that  what  has  been  brought  iu  at  last,  is  an 

advance  made  out  of  the  private  funds  of  the  captor.     If  there  has 

been  any  error  in  these  proceedings,  it  has  been  the  common  error 

of  both  parties.     Under  the  circumstances  of  this  case,  I  am  of 

opinion  that  the  captor  has  not  forfeited  the  interest  which  he  had 

acquired. 

Freight  decreed  to  the  captor. 


THE  DEE  MOHE  (No.  2).  [4  c.  Rob. 

^  '  314.] 

Freight — Vessel  Lost  through  Negligence  of  Captoi — Restitution. 

When  a  vessel  was  lost  througl.  the  negligence  of  the  captor's  agent, 
and  a  decree  of  restitution  was  made  against  the  captor,  he  was  held  to 
be  also  liable  for  the  freight. 

This  was  a  question  respecting  the  freight  of  a  ship  lost  by  the        I802 

December  14. 


negligence  of  the  prize  master.  On  the  former  hearing  the  ship 
had  been  decreed  to  be  restored  in  value,  with  freight  to  be  a 
charge  on  the  cargo,  which  was  ultimately  condemned  for  want 
of  further  proof.  The  freight  was  reported  by  the  registrar  and 
merchants  at  the  sum  of  1,000/.  The  proceeds  of  that  part  of  the 
cargo  which  had  been  saved  amounted  only  to  600/. 

On  a  motion  now  made  for  an  attachment  against  the  captor  to 
pay  the  balance,  the  King's  Advocate  for  the  captor. 

On  the  other  side,  Swahey  and  Robinson. 
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1802 
December  14. 

The 
Deb  Mohe. 

Sir  W.  Scott. 


Sir  W.  Scott. — In  an  unfortunate  case  like  the  present,  the 
Court  would  certainly  be  disposed  to  giye  the  captor  all  possihle 
relief ;  hut  I  need  not  add  that  no  relief  is  possible,  which  cannot 
be  given  consistently  with  the  justice  due  to  the  claimant.  The 
demand  of  freight  is,  I  apprehend,  an  absolute  demand  in  cases 
where  the  ship  is  pronounced  to  be  innocently  employed.  This 
vessel  was  captured  coming  from  an  enemy's  port,  under  a  suspicion 
of  having  on  board  the  property  of  the  enemy;  a  cargo,  never- 
theless, which  she  had  a  perfect  right  to  carry,  provided  it  was  not 
attended  with  any  circumstances  of  ill  faith  or  unneutral  conduct. 
No  imputation  of  fraud  or  improper  conduct  has  been  thrown  upon 
her.  On  the  other  side  it  is  to  be  observed  that  the  seizure  was 
perfectly  justifiable ;  the  ship  was  sent  in  under  very  proper  orders 
from  Captaia  Talbot,  but  unfortunately  his  orders  were  very 
improperly  executed  by  the  person  to  whom  they  were  given. 

On  the  principle  of  law,  however,  I  am  of  opinion  that  the 
freight  must  be  taken  as  having  become  as  much  the  property  of 
the  neutral  claimant  as  the  ship  itself.  The  captor  took  cum  onere. 
If  the  loss  had  happened  by  accident  only  in  bringing  in,  the 
captor,  having  made  a  justifiable  seizure,  would  not  have  been 
liable  to  any  restitution,  either  for  the  freight  or  for  the  ship ;  but 
the  Court  has  already  pronounced  this  loss  not  to  have  arisen 
from  any  casual  misfortune.  The  freight  is  as  much  a  part  of  the 
loss  as  the  ship,  for  he  was  bound  to  answer  equally  for  both. 
The  captor  has,  by  taking  possession  of  the  whole  cargo,  deprived 
the  claimant  of  the  fund  to  which  his  security  was  fixed.  He  was 
bound  to  bring  in  that  cargo  subject  to  the  demand  for  freight. 
He  was  just  as  answerable  for  the  freight  of  the  voyage  as  for  the 
ship  which  was  to  earn  it,  or  which  was  rather  to  be  considered  as 
having  already  earned  it.  In  the  room  of  this  fund  the  captor  has 
substituted  his  own  personal  responsibility,  for  the  loss  accrues  by 
the  fault  of  his  agent.  I  see  no  distiaction  under  which  I  can 
pronounce  that  the  claimant  is  not  as  much  entitled  to  the  freight 
as  to  the  vessel. 

With  respect  to  the  attachment  that  is  prayed  against  Captain 
Talbot,  as  long  as  a  hope  is  held  out  that  the  assistance  of  govern- 
ment may  be  obtained  in  aid  of  the  actual  captor  it  will  be  better 
to  let  this  matter  stand  over.     There  must  undoubtedly  be  a  time 
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when  this  forbearance  must  terminate,  whatever  the  consequences         1802 
may  he ;  hut  at  present  I  will  content  myself  by  pronouncing  that      ^''*"'  ^"^ 


the  whole  freight  is  due,  in  value,  from  the  captor  («).  '^^ 


Dee  Mohe. 
Sir  W.' Scott. 


THE  ODIN  (No.  2). 


Joint  Capture — Constructive  Co-operation — Boats.  [^  010^°^' 

The  principle  of  constructive  joint  capture  by  wMcli  a  sMp  of  war 
■wHoIl  is  in  sight  at  the  time  of  the  capture  of  an  enemy  ship  is  entitled 
to  a  share  of  the  prize,  does  not  apply  to  the  case  of  a  boat,  or  to  the 
ship  to  -which  such  boat  belongs,  by  reason  of  such  boat  being  in  sight. 

This  was  a  question  respecting  a  claim  of  joint  capture,  inter-         ^^^^ 

posed  on  the  part  of  the  Royal  Admiral  to  share  in  this  prize,   '— 

condemned. 

Sir  W.  Scott. — This  question  arises  on  the  admission  of  an 
allegation  given  on  the  part  of  the  Royal  Admiral,  being  a  private 
ship  of  war,  an  East  India  ship  duly  commissioned  by  letter  of 
marque,  claiming  to  share  in  the  capture  of  the  Odin 

Then  no  effectual  assistance  having  been  shown,  and  the  dis- 
inclination of  the  Trusty  having  been  proved,  the  whole  case  is 
reduced  to  the  question  of  law,  whether  in  the  case  of  a  private 
ship  of  war,  and  a  King's  ship  lying  in  harbour,  and  sending  out 
their  boats  to  make  a  capture,  the  boat  of  the  private  ship  of  war 
so  sent  out,  but  not  coming  up  at  the  time  of  capture,  can  found  a 
title  to  share  in  the  capture  made  by  the  boat  of  the  King's  ship 
on  the  mere  principle  of  being  in  sight  ?  I  know  of  no  case  that 
would  sustain  such  a  claim.  The  principle  of  constructive  assist- 
ance has  been  altogether  thought  to  have  been  carried  somewhat 
far ;  and  the  later  inclination  of  Courts  of  Justice  has  been  rather 
to  restrain  than  extend  the  rule.  Between  private  ships  of  war 
and  King's  ships  the  rule  of  law  has  always  been  held  more 
strictly,  and  it  has  not  been  the  doctrine  of  the  Admiralty  to  raise 
constrnetive  assistance  so  easily  between  them  as  between  King's 
ships.  If  the  competition  had  been  between  two  King's  ships,  it 
would,  in  my  opinion,  be  highly  questionable  whether  a  boat  so 

(a)  On  a   subsequent  day  it  was      the  payment  of  the  amount  of  this 
stated  to  the  Court  that  directions      restitution  in  aid  of  the  captor. 
had  been  given  by  government  for 
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1803  sent  out  could  support  a  title  to  stare  on  the  mere  principle  of 
-^^"^  '•  being  in  sight. 
The  Odin.  There  is,  I  think,  a  very  solid  ground  of  distinction  hetween  the 
Sir  w.  Soott.  claims  of  a  boat  in  the  different  cases  of  an  actual  and  a  con- 
structive capture.  Where  a  boat  actually  takes,  the  ship  to  which 
it  belongs  has  done  by  means  of  this  boat  all  that  it  could  have  done 
by  the  direct  use  of  its  own  force.  In  the  case  of  mere  construc- 
tive capture,  the  construction  which  is  laid  upon  the  supposed 
intimidation  of  the  enemy,  and  the  encouragement  of  the  friend, 
from  a  ship  of  war  being  seen,  or  within  sight  of  a  capture,  applies 
very  weakly  to  the  case  of  a  boat — an  object  that  attracts  little 
notice  upon  the  water,  and  whose  character,  even  if  discerned  by 
either  of  the  other  parties,  may  be  totally  unknown  to  both. 
More  unreasonable  still  would  this  be  upon  actual  captors  if  the 
constructive  co-operation  of  such  an  object  would  give  an  interest 
to  the  entire  ship  to  which  it  belonged.  Where  a  ship  is  in  sight, 
she  is  conceived  to  co-operate  iu  the  proportion  of  her  force.  But 
what  room  ia  there  for  such  a  presumption  where  she  co-operates 
only  by  the  force  of  her  boat  ? 

I  am  not  in  possession  of  any  case  in  which  a  boat,  without  any 
actual  assistance  or  previous  concert,  has  been  held,  from  being  in 
sight  only,  to  be  entitled  to  share  as  a  joint  captor,  even  to  the 
extent  of  the  persons  actually  composing  the  boat's  crew,  much 
less  to  establish  a  claim  of  joiut  capture  for  the  whole  ship  to 
which  the  boat  belongs.  I  have  not  been  able  to  find  any  prece- 
dent to  that  effect ;  nor  has  any  been  produced  by  the  counsel,  in 
consequence  of  the  inquiry  which  I  directed  to  be  made.  Extremely 
different  in  principle  is  such  a  case  from  the  case  of  two  ships,  on 
the  grounds  which  I  have  already  stated  (a). 

I  am  of  opinion,  both  on  principle  and  authority,  that  where  no 

[1  Doda.  18.  (a)  In  the  La  Belle  Coquette,  first  thing  to  be  done  then,  is  to  esta- 
February  12th,  1811,  the  Court  blish  the  interest  of  the  boats.  Con- 
decided  this  point  in  the  follow-  struotive  assistance  by  boats  cannot 
ing  -words:  "There  being  a  failure  entitle  the  ships  to  ■which  they  belong 
in  the  proof  that  the  prize  was  seen  to  share  in  the  prize,  though  actual 
from  on  board  the  Tonnant,  her  claim  capture  by  the  boats  would  be  suffl- 
must  necessarily  depend  upon  the  cient  for  that  purpose,  for  they  are  a 
fact  of  the  capture  having  been  part  of  the  force  of  the  ship." 
actually  made  by  her  boats.     The 
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antecedent  agreement  is  proved  to  have  taken  place,  a  vessel  lying        1803 
in  hartour  cannot  be  entitled  to  share  in  a  capture  made  out  of  the        ■^'^'    " 
harbour  by  the  circumstance  of  her  boat  being  merely  in  sight.      I    The  Odin. 
have  already  expressed  my  opinion  that  this  was  a  capture  made  Sir  W.  Scott. 
out  of  the  harbour  of  St.  Helena.     I  am  therefore  disposed  to 
reject  this  allegation  (a),  in  the  first  instance,  as  one  that  cannot 
benefit  the  parties  if  it  is  admitted  to  go  to  proof.     It  is  a  case, 
however,  very  proper  to  be  brought  before  the  Court,  and  one  in 
which  I  think  the  parties  may  justly  be  allowed  their  expenses. 


THE  VEOW  HENEICA.  [*  c.  Eob. 

343.] 
Capture — Neutral  Ship — Condemnation  of  Cargo — Freight — Expenses. 

When  a  neutral  ship  trading  between  the  ports  of  two  belligerents 
was  captured  and  ordered  to  be  I'estored,  but  the  cargo  was  condemned. 
Held,  that  the  proceeds  of  cargo  being  insufBoient  to  pay  the  freight  and 
the  captor's  expenses  in  full,  the  captor  was  entitled  to  his  legal  expenses 
as  a  first  charge  on  the  proceeds,  and  that  the  freight  should  rank  next, 
and  before  other  expenses. 

This  was  a  ease  of  a  Danish  vessel,  taken  on  a  voyage  from        1803 

Valencia  to  London.      The  ship  had  been  restored  with  freight  to  "^ 

be  a  charge  on  the  cargo,  which  was  condemned,  but  the  proceeds 
not  being  sufficient  to  pay  the  freight  and  the  expenses  of  the 
captor,  it  was  prayed  on  the  part  of  the  neutral  ship  that  the 
priority  of  payment  might  be  given  to  freight,  on  the  authority  of 
the  Bremen  Flugge  (b). 

The  King's  Advocate  for  the  captors. 

Laurence,  contra. 

(a)  In    the    case    of    the    Nancy  did    actually  render    assistance    by 

(Lords,    1st  December,    1803),    this  navigating  the  ship  into  port,  and 

same  question  was  brought  to  the  bringing  her  to  an  anchor  in  the 

decision  of  the  Lords  of  Appeal  in  harbour  of  St.  Helena ;  and  further 

an  allegation  offered  on  the  part  of  that  the  respective  ships  the  Royal 

the  Royal  Admiral  stating  nearly  the  Admiral  and  the  Trusty  were  lying 

same  facts  as  are  set  forth  in  the  at  anchor  at  St.  Helena,  and  were 

preceding    recital — ^but     concluding  within  sight,  and  seen  by  the  officers 

with  an  averment  of  rather  a  stronger  and  crew  of  the  Nancy  at  the  time  of 

case — that  the   boat's  crew  of    the  the  capture.     The   Court  of  Appeal 

Royal  Admiral  came  up  very  soon  rejected  the  allegation  as  not  suffl- 

after  the  boat  of  the  Trusty,  and  were  cient  in  law  to  support  the  demand, 
admitted  on  board  the  Nancy,  and  (6)  See  ante,  p.  356. 
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Sir  W.  Scott. 


1803  Sir  "W.  Scott. — I  have  considered  the  cases  (a)  which  I  directed 

"^   •       to  he  looted  up,  and  I  see  no  reason  to  alter  the  opinion  which  I 

The  Veow    before  expressed  that  freight  is,  in  all  ordiaary  cases,  a  lien  which 

is  to  take  place  of  all  others.     The  captor  takes  cum  onere :  it 

is  the  allowed  privilege  of  neutral  trade  to  carry  the  property  of 

the  enemy,  subject  to  its  capture  and  to  the  temporary  detention 

of  his  vessel ;  and  if  the  party  does  not  prevaricate,  or  conduct 

himself  in  any  respect  with  ill- faith,  he  is  entitled  to  his  freight. 

This  is  the  rule  which  I  am  disposed  to  apply  in  all  cases  of  neutral 

ships  carryiag  on  their  ordinary  commerce.     It  is  the  general  rule, 

which  may  nevertheless  he  liable  to  be  altered  by  circumstances. 

There  is  one  class  of  cases  to  which  I  think  it  ought  not  to  be 

applied :  I  mean  the  case  of  ships  carrying  on  a  trade  between 

ports  of  allied  enemies — a  trade  which  may  be  said  to  arise  in  a 

great  measure  out  of  the  circumstances  of  the  war,  though  not 

altogether.     I  say  not  altogether,  because  such  a  trade  exists  in  a 

limited  degree  in  times  of  peace. 

In  such  a  course  of  trade,  although  the  Court  has  not  altogether 
refused  freight  to  the  neutral  ship,  yet  it  may  not  think  it  unrea- 
sonable that  the  captor  should,  in  preference,  be  entitled  to  his 
expenses,  inasmuch  as  the  nature  of  such  a  trade  cannot  but  very 
much  influence  the  judgment  which  he  must  unavoidably  form  of  his 
duty  to  bring  in  the  cargo  for  adjudication.  In  the  present  case  the 
voyage  is  not  between  the  ports  of  allied  enemies,  but  between  the 
ports  of  two  belligerents,  from  Yalencia  to  London  ;  that  consti- 
tutes, I  think,  a  sort  of  middle  case,  with  respect  to  the  obligation 
by  which  the  captor  might  conceive  himself  bound  to  bring  the 
cargo  to  adjudication.  There  might  be  a  presumption  undoubtedly 
that  the  property  belonged  to  the  enemy  exporter.  But  there  is  a 
foundation  also  for  presuming  that  it  might  belong  to  the  con- 
signee, and  that  it  would  not  have  been  sent  on  a  destination  to 
this  country  but  under  the  protection  of  a  licence. 

It  is  therefore  a  case  of  a  mixed  nature,  to  which  I  shall  apply 
a  sort  of  a  middle  judgment.  I  will  allow  the  captor  his  law 
expenses,  and  direct  the  other  expenses  to  be  postponed  to  the 
payment  of  freight. 

(a)  Not  reported. 
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THE  MAEIA  (No.  2).  [4  c.  Rob. 

^  '  348.] 

THE  YROW  JOHANNA  (No.  2). 

Captor — Liahility  for  Loss  of  Goods  without  Negligence. 

If  a  captor  uses  due  diligeiice  he  is  not  liable  for  the  loss  of  captured 
property.  Therefore,  held,  that  when  a  cargo  ordered  by  the  Court  to 
be  restored  was  stolen  from  a  proper  warehouse  before  restoration,  the 
captor  was  not  liable  for  such  loss. 

This  was  a  question  respecting  the  responsibility  of  the  captors        1803 
to  account  for  certain  goods  which  had  been  restored  by  a  decree      ^^y'^^- 
of  the  Court,  but  which  had  been   stolen  from  the  warehouses 
where  they  were  deposited,  under  the  joint  locks  of  the  officers  of 
the  Customs  and  the  agents  of  the  captor. 

On  the  part  of  the  claimant  it  was  prayed  that  the  captors  might 
be  decreed  to  make  restitution  iu  value. 

For  the  captors,  the  King's  Advocate. 

On  the  other  side,  Laurence. 

Sir  W.  Scott.— These  two  cases  came  before  the  Court  on  a 
former  day,  on  a  question  of  suflloient  importance  to  induce  the 
Court  to  pause  for  deliberation  on  the  judgment  which  it  should 
pronounce.  The  point  is  how  far  a  captor  is  responsible  for  loss, 
alleged  to  be  sustained  under  a  commission  of  unlivery,  which  had 
been  directed  to  him  by  the  decree  of  the  Court. 

There  has  been  some  attempt  to  charge  the  captor  with  negligent 
keeping,  but  I  think  that  charge  is  not  substantiated.  If  it  had 
been  made  out,  there  can  be  no  doubt  but  that  he  would  be 
answerable  to  the  utmost ;  for  though  the  original  seizure  might 
be  justifiable,  yet  the  captor  holds  but  an  imperfect  right;  the 
property  may  turn  out  to  belong  to  others,  and  if  the  captor  puts 
it  into  an  improper  place,  or  keeps  it  with  too  little  attention,  he 
must  be  liable  to  the  consequences,  if  the  goods  are  not  kept  with 
the  same  caution  with  which  a  prudent  person  would  keep  his 
own  property.  But  there  is  no  ground  for  any  imputation  of 
personal  negligence  in  this  case,  because  it  appears  that  the  loss 
happened  by  burglary,  the  warehouse  having  been  broken  open 
and  the  goods  stolen. 

R.  D  D 
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1803  This  case  has  been  assimilated  in  argument  to  the  case  of  a 

'^     •       common  carrier  or  innkeeper,  against  whom  the  common  law  of 

The  Maeia.    this  Country  does  raise  the  presumption  of  an  assumpsit  for  safe 

The  Yro"w 

Johanna,  custody.  But  it  is  to  be  remembered  that  they  receive  a  reward 
Sir  w.  Scott,  ^o'^  their  undertaking,  and  provide  this  custody  only  for  a  valuable 
consideration.  Even  the  principle,  as  applied  to  them,  is,  I 
conceive,  of  the  peculiar  policy  of  our  law.  It  is  confined  to 
persons  of  a  particular  description,  and  is  not  to  be  extended,  as 
being  the  general  law  of  bailment,  to  persons  who  receive  no 
consideration  for  their  care,  and  are  only  to  be  required  to  furnish 
such  care  and  due  diligence  as  they  would  apply  to  their  own 
property. 

The  goods  were  taken  jure  belli.  The  captor  had  a  right  to 
bring  them  in,  and  if  any  accident  had  happened  in  so  doing  he 
would  have  been  excusable,  except  for  want  of  due  care  on  the 
part  of  himself  or  his  agents.  When  the  goods  were  brought  in 
they  were  placed  under  the  custody  of  the  law.  It  became 
necessary  to  take  them  out  of  the  ship,  and  the  captor  obtained  a 
commission  of  unlivery  from  the  Court.  They  were  put  into 
warehouses,  and  nothing  has  been  advanced  to  show  that  these 
warehouses  were  not  proper  places  and  sufficiently  secure.  The 
question  comes  forward,  therefore,  on  the  general  principle,  and  on 
this  point  I  am  disposed  to  think  that  the  captor  is  not  responsible 
for  a  loss  happening  to  goods  whilst  they  were  under  the  custody 
of  the  law. 

But  it  is  said  "  that  such  a  rule  will  operate  hardly  against  the 
foreign  claimant,  and  that  it  is  not  reasonable  to  address  to  a 
subject  of  another  country  a  justification  arising  out  of  the  insuffi- 
ciency of  our  own  police."  "  When  you  take  his  property,  it  is 
said,  you  are  bound  to  answer  for  secure  keeping.  However 
reasonably  you  might  allege  this  excuse  of  robbery  to  persons 
living  under  the  protection  of  the  same  law,  foreigners  have 
nothing  to  do  with  the  defects  of  our  law,  or  the  execution  of  it." 
In  my  opinion  this  mode  of  reasoning  is  a  little  too  rigorous  upon 
all  captors,  and  indeed  upon  all  countries.  In  all  countries,  under 
whatever  system  of  police,  thieves  break  through  and  steal.  It  is 
the  universal  condition  ascribed  to  things  in  this  world  in  every 
part  of  it,  and  not  peculiar  to  any  one  country,  much  less  to  our 
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own.     All  nations  stand  in  this  respect  on  a  common  footing  ;  tlie         1803 
same  thing  might  happen  at  Grluckstadt  to  English  goods  carried      ^"V^^- 
in  as  prize  and  deposited  there,  and  in  such  a  case,  I  apprehend,    The  Mama. 
tne  (courts  ot  Denmark  would  and  ought  to  exonerate  the  Danish     Johahna. 
captor.     In  reciprocal  and  general  justice  that  which  may  happen  sirwTsoott. 
in  any  country  under  any  system  of  police,  is  that  from  which 
innocent  captors  of  all  countries  ought  to  be  protected.     Veniam 
2->etimusque  damusque  vicissim  is  the  rule  for  such  contingencies. 

If  the  captor  has  used  due  diligence  he  is  exonerated ;  it  is 
necessary  to  show  negligence  on  his  part  in  order  to  fix  a  responsi- 
bility upon  him. 


THE  VENUS.  [4  c.  Rob. 

355.] 
Cartel  Ship — Trade — Condemnation. 

A  cartel  ship  is  not  allowed  to  trade  to  the  smallest  extent  with  an 
enemy,  and  is  liable  to  condemnation  if  she  makes  any  attempt  to  trade. 

This  was  a  question  respecting  a  British  vessel  which  had  gone         1803 
to  Marseilles  under  cartel,  for  the  exchange  of  prisoners,  and  had      -^""^  ^^- 
there  taken  on  board  a  cargo,  and  was  stranded  and  captured  on  a 
voyage  to  Port  Mahon. 

On  the  part  of  the  captor,  the  King's  Advocate  and  Parsons  con- 
tended that  the  ship  was  confiscable  in  consequence  of  the  illegal 
trade  in  which  she  had  been  employed. 

On  the  part  of  the  owner  of  the  ship,  Laurence. 

Sir  W.  Scott. — The  question  is  respecting  the  restitution  of  the 
remaining  proceeds  of  this  vessel,  which  was  wrecked  on  a  voyage 
from  Marseilles  to  Minorca,  having  gone  to  the  port  of  the  enemy 
as  a  cartel  ship.  Certain  it  is  that  the  conduct  of  ships  of  this 
description  cannot  be  too  narrowly  watched.  The  service  on  which 
they  are  sent  is  so  highly  important  to  the  interests  of  humanity 
that  it  is  peculiarly  incumbent  on  aU  parties  to  take  care  that  it 
should  be  conducted  in  such  a  manner  as  not  to  become  a  subject 
of  jealousy  and  distrust  between  the  two   nations.     It  is  not  a 
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1803         question  of  gain,  but  one  on  which  depends  the  recovery  of  the 
June  16.      liberty  of  individuals  who  may  happen  to  have  become  prisoners  of 


The  Vbnits.  war;  it  is,  therefore,  a  species  of  navigation  which,  on  every  con- 
Sir  W.  Soott.  sideration  of  humanity  and  policy,  must  be  conducted  with  the  most 
exact  attention  to  the  original  purpose,  and  to  the  rules  which  have 
been  built  upon  it,  since,  if  such  a  mode  of  intercourse  is  broken 
off,  it  cannot  but  be  followed  by  consequences  extremely  calamitous 
to  individuals  of  both  countries. 

It  is  a  species  of  navigation,  therefore,  as  I  have  before  observed, 
which  more  than  any  other  requires  to  be  most  narrowly  watched. 
There  is  no  way  by  which  this  purity  of  conduct  can  be  main- 
tained but  by  considering  the  owner  as  answerable  for  the  due 
execution  of  the  service  on  which  his  vessel  is  employed.  It  is  the 
very  last  description  of  cases  in  which  the  responsibility  of  the 
owner  ought  to  be  relaxed.  At  the  same  time,  I  wUl  not  say  that 
if  the  master  had  taken  on  board  a  few  articles  for  his  own  petty 
profit,  such  an  act  should,  in  all  cases,  subject  the  property  of  the 
owner  of  considerable  value  to  confiscation ;  but  where  goods  are 
not  clandestinely  taken  on  board,  but  in  such  quantities  and  in 
such  a  manner  as  to  call  for  the  remonstrance  of  the  officers  of  the 
ship,  as  was  the  ease  in  the  present  instance,  it  is,  I  think,  too 
much  to  say  that  it  is  such  petty  malversation  as  shall  be  imputable 
only  to  the  master. 

Cartel  ships  are  subject  to  a  double  obligation  to  both  countries, 
not  to  trade.  To  engage  in  trade  may  be  disadvantageous  to 
the  enemy,  or  to  their  own  country ;  both  countries  are  mutually 
engaged  to  permit  no  trade  to  be  carried  on  under  a  fi-audulent 
use  of  this  intercourse ;  all  trade  must,  therefore,  be  held  to  be 
prohibited,  and  it  is  not  without  the  consent  of  both  governments 
that  vessels  engaged  on  that  service  can  be  permitted  to  take  in 
any  goods  whatever. 

This  vessel  went  to  Marseilles,  and  discharged  her  prisoners,  and 
then  she  ought  to  have  gone  away.  Instead  of  pursuing  this  line 
of  conduct,  the  master  took  on  board  three  Jews,  not  merely  with 
their  pacotilles,  but  with  goods,  which  are  distinguished  from 
pacotilles  by  this  cii'cumstance  that  they  were  made  subject  to  a 
distinct  freight;  they  were,  besides,  not  taken  on  board  in  an 
obscure  way,  or  clandestinely,  but  in  such  a  manner  as  to  draw 
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upon  tlie  master  the  advice  and  remonstrance  of  his  own  officers,         1803 

and  of  the  masters  of  other  neutral  vessels,  who  must,  therefore,  !^! — '. — 

have  considered  this  transaction  not  as  the  mere  taking  in  a  few  The  Venus. 
pacotilles,  but  as  such  an  act  of  trading  as  might  he  expected  to  Sir  W.  Soott, 
draw  on  it  the  confiscation  of  the  property  of  his  employer.  Such 
a  conduct  was,  in  the  first  place,  a  direct  hreach  of  his  obligation  to 
the  enemy ;  for  I  do  not  see  that  there  was  any  licence,  or  permis- 
sion, even  on  the  part  of  the  country  where  he  was ;  it  is  also  a 
breach  of  his  obligation  to  his  own  country. 

Then  as  to  the  consequences  of  such  an  act :  it  is  not  to  be  said 
that  because  the  Lords  of  Appeal  have  restored  some  of  the  goods, 
the  question  as  to  the  ship  is  necessarily  superseded.  It  does  not 
appear  that  this  objection  was  taken  in  the  Superior  Court.  "What 
might  have  been  the  judgment  of  that  Court  upon  it,  if  it  had 
been  brought  into  discussion,  I  cannot  say.  It  does  not  seem  neces- 
sarily to  follow  that  because  the  claimant  of  the  goods  was  innocent, 
being  possibly  ignorant  of  the  condition  of  the  vessel,  the  master's 
act  in  taking  them  on  board  was  not  a  culpable  act,  to  be  visited 
by  confiscation  of  the  ship.  It  is  said  the  amount  of  the  goods 
restored  was  very  small ;  but  on  this  fact  there  is  some  disagree- 
ment in  the  representation  of  the  different  parties.  The  captors 
have  made  a  distinct  averment,  by  affidavit,  that  the  property 
restored  was  only  of  the  value  of  49/.,  whilst  the  claimants,  who 
contend  for  a  much  larger  quantity,  have  left  it  to  be  spelt  out  by 
bills  of  lading,  and  a  reference  to  accounts  which  are  not  very 
intelligible.  If  it  were  necessary  to  determine  on  this  fact,  the 
affidavit  of  the  captors  appears  to  me  to  be  entitled  to  the  most 
credit ;  but  on  the  principle  of  law,  considering  that  the  duty  of 
the  master  bound  him  to  abstain  from  all  traffic  whatever,  and  that 
the  slightest  deviation  from  this  duty,  especially  if  sanctioned  by  a 
judicial  determination,  might  lead  to  the  most  calamitous  conse- 
quences, I  do  not  think  myself  justified  to  restore  this  property, 
and  shall  pronounce  it  subject  to  condemnation. 
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[4  c.  Eob.  THE  PICIMENTO. 

361.] 

Vice- Admiralty  Court — Jurisdiction — High  Court  of  Admiralty  as  Prize  Court. 

Tlie  Court  of  Admiralty  as  Prize  Court  can  aid  the  process  of  a  Vice- 
Admiralty  Court. 

1803  This  was  a  case  oJ  a  Portuguese  vessel,  captured,  and  brought  to 

'- —  adjudication  in  the  Court  of  Vice-Admiralty  at  the  Cape  of  Good 

Plope,  where  the  Court  pronounced  a  sentence  of  restitution  with 
costs  and  damages. 

From  this  sentence  the  captor  appealed,  but  on  the  non-prosecu- 
tion of  his  appeal,  in  the  ordinary  time,  the  Court  of  Appeal  pro- 
nounced the  appeal  to  be  deserted,  and  remitted  the  cause. 

Before  the  sentence  of  the  Court,  at  the  Cape  of  Good  Hope, 
could  be  carried  into  execution,  the  settlement  itself  was  given  up, 
according  to  the  Treaty  of  Amiens,  and  the  Records  of  the  Court 
of  Yice- Admiralty  were  removed  and  deposited  in  the  Registry  of 
the  High  Court  of  Admiralty. 

An  application  was  now  made  on  behalf  of  the  claimant,  pray- 
ing that  the  High  Court  of  Admiralty  would  carry  into  execution 
the  decree  of  the  Yice- Admiralty  Court. 

The  captors  appeared  under  protest,  denying  the  jurisdiction  of 
the  Court. 

Court. — I  shall  overrule  the  protest,  and  direct  the  process  of 
this  Court  to  issue  as  prayed.  The  Court  of  Admiralty  appears 
to  me  to  have  general  jurisdiction  sufficient  to  aid  the  process  of 
the  Yice- Admiralty  Court  in  order  to  prevent  a  total  failure  of 
justice  (a). 

[a)  By  the  Naval  Prize  Act,  1864  (27  &  28  Vict.  c.  25),  s.  4,  tlie  High 
Court  of  Admiralty  was  given  power  to  enforce  a  decree  or  order  of  a  Vice- 
Admiralty  Prize  Court. 
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Juint   Capture — Right  of  Admiral  to  Share — Separate  Service  hy  Order  of 
Admiralty. 

The  right  of  an  admiral  to  a  share  in  a  capture  by  a  ship  of  his 
squadron  may  be  lost  if  such  ship  acts  on  a  separate  service  by  direction 
of  the  Admiralty. 

This  was  a  question  respecting  the  right  of  Admiral  Kingsmill,         1803 
as  admiral  of  the  Irish  station,  to  share  in  certain  captures  made      affirmed ' 
by  his  Majesty's  ship   Unicorn  in  the  Channel,  September  24th,     "^"/'g^'/®' 

1796.      The  point  contested  on  the  part   of    the    Unicorn  was,  

whether  that  ship  was  not  to  be  considered  as  separated  from  the 
Irish  station,  by  subsequent  orders  from  the  Admiralty,  in  such  a 
manner  as  to  supersede,  or  suspend,  the  authority  of  the  admiral 
of  the  station  at  the  time  of  capture,  and  defeat  his  claim  to  a 
flag-eighth. 

Sir  W.  Scott. — This  is  a  question  on  a  claim  for  a  flag-eighth, 
which  is  asserted  by  Admii-al  Kingsmill  against  Sir  Thomas 
Williams  on  accotmt  of  several  ships  taken  by  the  Unicorn  in  the 
Channel,  the  24th  September,  1796 

The  material  facts  are,  first,  an  admitted  fact  that  Sir  Thomas 
Williams  was  at  one  time  under  the  command  of  Admiral  Kings- 
mill  in  such  a  manner  as  most  clearly  to  entitle  Admiral  Kingsmill 
to  the  flag-eighth ;  the  next  material  fact  is  one  which  is  contested 
and  is  to  be  ascertained  by  evidence,  it  is  this :  whether  any  act 
was  done  that  did  totally  supersede  or  suspend  for  a  time  this 
command,  for  I  presume  that  a  temporary  suspension  might  be 
sufiicient  for  this  purpose — a  total  separation  is  not  requisite — it  is 
not  necessary  that  there  should  be  no  prospect  of  a  speedy  revival 
of  the  command ;  it  is  enough  if  another  competent  authority,  and 
stiU  more  if  a  paramount  authority,  had  employed  him  on  a  clear, 
distinct,  and  separate  service,  although  that  service  might  in  its 
own  nature  be  very  short,  and  the  party  be  directed  immediately 
after  the  performance  of  it  to  revert  to  his  former  relation  of 
subjection. 

I  have  said  a  separate  service,  because  it  would  be  too  much  to 
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1803         say  that  there  may  not  be  services  so  coincident  as  not  to  affect  the 

"^^^  relation.      There  may  be  duties  which  can  hardly  be  considered  as 

The  Obion,    obstructing  the  execution  of  the  original  duties,  mere  incidents, 
SirW.  Scott,    and  nothing  more.     It  may,  perhaps,  be  extremely  difficult  to  dis- 
tinguish in  particular  cases  whether  the  new  services  are  merely  of 
this  incidental   nature ;    it  may  not  be  easy  to  lay  down  any 
general  criterion  that  shall  be  sufficient  for  all  cases.     Courts  must 
distinguish  as  well  as  they  can  when  the  cases  arise,  subject,  un- 
doubtedly, to  a  possibility  of  some  misapprehension  in  a  matter 
which,  in  the  nature  of  it,  admits  of  very  thin  partitions  of  very 
nice  and  slender  gradations.     One  safe  ground  on  which  the  dis- 
cretion of  a  Court  might  perhaps  venture  to  trust  itself,  would  be 
if  the  new  service  imposed  was  of  such  a  kind  as  necessarily  to 
carry  the  party  out  of  the  direction  and  in  a  contrary  direction  to 
that  in  which  the  original  service  would  have  engaged  him.     If 
the  service  carries  him  merely  on  his  road  it  may  be  too  much  to 
say  that  this  is  to  be  deemed  a  separate  service,  it  produces  no 
separation  ;  but  if  it  is  that  which  by  necessity  carries  him,  or  by 
probability  may  carry  him,  elsewhere,  then  I  incHne  to  think  that 
it  has  something  of  the  character  of  a  separate  service,  and  does 
2:)ro  tempore  lay  the  original  authority  asleep  till  its  functions  are 
executed. 

[The  Court  then  examined  the  facts,  and  concluded.] 

Upon  the  whole  of  the  question,  which  I  cannot  but  consider  as 
one  that  is  '^qtj  open  to  discussion,  I  should  have  been  extremely 
glad  to  have  fortified  my  own  judgment  by  the  authority  of  decided 
cases  ;  but  neither  the  industry  of  the  Bar,  nor  my  own  reseai'ches, 
can  furnish  me  vnth  any  case  on  this  particular  point.  I  am 
therefore  driven  to  decide  it  on  principle.  Upon  principle,  I  am 
of  opinion  that  those  captures  were  made  under  the  orders  of  the 
Admiralty,  not  confirmatory  of,  nor  coincident  v?ith,  the  orders  of 
Admiral  Kingsmill,  but  suspending  and  annulling  those  orders  for 
the  time,  and  producing  captures  and  events  which  would  not 
otherwise  have  taken  place.  On  these  grounds  I  conceive  myself 
bound  to  pronounce  that  Admii-al  Kingsmill's  right  to  the  flag- 
eighth  does  not  exist.     At  the  same  time,  considering  it  to  be  a 
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question  of  mere  right  between  the  parties,  fit  to  be  contested  and 
fairly  and  liberally  conducted,  I  do  not  think  that  I  shall  incur  the 
imputation  of  showing  any  improper  indulgence  to  litigation,  if,  in  The  Oeion. 
adjudging  the  whole  prize  to  Sir  Thomas  Williams,  I  nevertheless  sir  W.  Scott. 
decree  that  Admiral  Kingsmill  is  entitled  to  his  expenses. 


1803 
September  i 


THE  VEOW  ELIZABETH.  [5C.Kob.4.] 

Ship — Flag — Neutral  Owner — National  Character. 

A  ship  under  the  colours  and  pass  of  a  nation  is  to  be  considered  as  a 
sMp  of  such,  nation  to  whatever  nationality  her  actual  owners  may 
belong  (a). 

This  was  a  case  of  a  ship  taken  under  a  Dutch  flag  and  pass,  on 
a  voyage  from  Surinam  to  Holland.     A  claim  was  given  on  the 

part  of  Mr. ,  a  merchant  of  Bremen,  stating  "  the  ship  to 

have  been  bond  fide  his  property,  though  nominally  transferred  to 
a  Dutch  merchant,  and  placed  under  a  Dutch  flag  and  pass,  for 
the  purpose  of  enabling  her  to  trade  between  the  Dutch  colonies 
and  Holland." 

Sir  W.  Scott. — This  application  appears  to  me  to  be  against 
the  evidence  of  fact,  as  well  as  against  the  settled  principle  of  law. 
The  vessel  was  sailing  under  Dutch  colours  from  Surinam  to 
Amsterdam,  with  a  Dutch  pass,  and  all  other  papers,  representing 
her  to  be  a  Dutch  ship ;  and  this  description  is  confirmed  by  the 
deposition  of  the  master,  who  states  her  to  be  a  Dutch  ship,  the 
property  of  Mr.  Gildermester.  The  evidence  on  the  fact  then  is 
that  she  is  a  Dutch  ship ;  to  this  nothing  is  opposed  but  the 
account  of  two  other  persons,  who,  though  competent  witnesses, 
are  certainly  inferior  to  the  master,  both  with  regard  to  the  credit 
due  to  them  and  to  their  opportunity  of  knowing  the  real  fact. 
It  would,  I  think,  be  extremely  hazardous  to  admit  a  claim  in 
opposition  to  this  evidence.  I  will  go  further  and  say  that  I  hold 
the  claim  to  be  also  against  the  established  rules  of  law,  by  which 

(a)  See  the  Primus ;  and  the  Industrie,  Vol.  II.  p.  297. 
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SirW.  Scott. 


it  has  been  decided  that  a  vessel  sailing  under  the  colours  and 
pass  of  a  nation  is  to  be  considered  as  clothed  with  the  national 
character  of  that  country.     With  goods  it  may  be  otherwise  (a), 


(a)  In  the  case  of  the  Vreede 
SchoUys,  the  claim  of  Mr.  Dede  for  a 
share  in  the  ship  taken  under  a  Dutch 
flag  and  pass  was  rejected.  On  the 
part  of  the  captor  it  was  further 
objected,  as  to  the  cargo,  that  the 
claim  of  the  same  gentleman  for  an 
undivided  part  of  the  cargo,  docu- 
mented as  Dutch  property,  must  be 
precluded  also  by  the  Dutch  character, 
and  by  incorporation  into  Dutch 
commerce.  The  Court  overruled  this 
objection,  observing:  "A  great  dis- 
tinction has  been  always  made  by  the 
nations  of  Europe  between  ships  and 
goods.  Some  countries  have  gone  so 
far  as  to  make,  the  flag  and  pass  of 
the  ship  conclusive  on  the  cargo  also, 
but  this  country  has  never  carried 
the  principle  to  that  extent.  It  holds 
the  ship  bound  by  the  character  im- 
posed upon  it  by  the  authority  of 
the  government  from  which  all  the 
documents  issue.  But  goods  which 
have  no  such  dependence  upon  the 
authority  of  the  State  may  be  differ- 
ently considered.  Then  comes  the 
question  whether  the  Court  will  make 
the  separation.  Generally,  it  cannot 
be  doubted  that  such  separation  may 
be  made.  It  is  in  every  day's  prac- 
tice to  make  such  distinctions.  Are 
there,  then,  any  particular  circum- 
stances to  prevent  the  .  Court  from 
doing  it  in  the  present  instance  ?  Has 
the  claimant  assumed  the  character 
of  a  Dutchman  so  as  to  render  the 
property  liable  to  be  considered  as 
Dutch  property  P  I  know  of  no  case 
that  has  fixed  such  a  consequence 
upon  a  transaction  of  this  kind  in 
time  of  peace.  On  the  contrary,  we 
all  remember  the  cases  of  the  Swiss 
who    had    shipped    property    from 


Curasao  under  Dutch  names  to  avoid 
the  Alien  Duties,  and  yet  obtained 
restitution  of  their  claims.  Had  the 
trade  in  the  present  instance  been 
even  an  exclusive  trade,  it  might 
have  been  questionable  how  far  the 
party  could  have  been  held  to  the 
Dutch  character  merely  on  account 
of  a  false  representation  practised 
against  the  Dutch  revenue  laws — 
unless,  indeed,  it  had  appeared  that 
there  had  been  some  pass  or  licence 
conferring  on  him  the  special  privi- 
leges of  a  Dutch  merchant,  or  unless 
it  was  a  trade  arising  out  of  the 
circumstances  of  war,  or  the  expecta- 
tion of  such  an  event.  Here  the 
party  appears  only  to  be  availing 
himself  of  Dutch  names  in  time  of 
peace  for  the  benefit  of  avoiding  par- 
ticular duties;  in  such  a  case  it 
would  be  going  further  than  the 
Court  has  hitherto  gone  to  declare 
that  the  person  is  to  be  held  to  aU 
the  revolutions  which  may  attend  the 
Dutch  character.  In  time  of  war  a 
more  strict  principle  may  be  neces- 
sary. But  it  is  needless  to  decide 
what  considerations  might  be  fit  to 
be  applied  to  such  a  transaction  in 
time  of  war,  as  this  case  arose  alto- 
gether in  time  of  peace,  and  without 
any  expectation  of  war.  I  see  nothing 
to  prevent  the  Court  from  performing 
the  office  of  separating  this  undivided 
share,  and  as  the  property  is  fuUy 
proved,  Ishall  decree  itto  be  restored." 

So,  in  the  Broders  Lust,  Mr.  Eiohter, 
part  owner  of  the  ship,  and  super- 
cargo on  board  the  vessel,  obtained 
restitution  of  his  claim  for  parts  of 
the  cargo,  though  his  claim  as  to  the 
ship  was  rejected. 
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SirW.  Soolt. 


but  ships  have  a  peculiar  character  impressed  upon  them  by  the         1803 

special  nature  of  their  documents,  and  have  always  been  held  to      "-^  ^'"  ^'    ' 

the  character  with  which  they  are  so  invested,  to  the  exclusion  of    The  Veow 
1    •  n   •    1  l^     1  T    ■        ■  1  •  Elizabeth. 

any  claims  of  interest  that  persons  living  m  neutral  countries  may 

actually  have  in  them.  In  the  war  before  the  last  this  principle 
was  strongly  recognized  in  the  case  of  a  ship  taken  on  a  voyage 
from  Surinam  to  Amsterdam,  and  documented  as  a  Dutch  ship. 
Claims  were  given  for  specific  shares  on  behalf  of  persons  resident 
in  Switzerland,  and  one  claim  was  on  behalf  of  a  lady,  to  whom  a 
share  had  devolved  by  inheritance,  whether  during  hostilities  or 
not  I  do  not  accurately  remember,  but  if  it  was  so  she  had  done  no 
act  whatever  with  regard  to  that  property,  and  it  might  be  said  to 
have  dropped  by  mere  accident  into  her  lap.  In  that  case,  however, 
it  was  held  that  the  fact  of  sailing  under  the  Dutch  flag  and  pass 
was  decisive  against  the  admission  of  any  claim ;  and  it  was  observed 
that  as  the  vessel  had  been  enjoying  the  privileges  of  a  Dutch 
character,  the  parties  could  not  expect  to  reap  the  advantages  of 
such  an  employment  without  being  subject  at  the  same  time  to 
the  inconveniences  attaching  on  it.  "When  I  lay  down  this  rule 
I  do  not  say  that  there  may  not  be  cases'  of  such  particular  circum- 
stances as  to  raise  a  reasonable  distinction.  The  Treaty  of  Amiens 
had  stipulated  for  the  liberty  of  withdrawing  British  property 
from  the  ceded  and  restored  islands.  But  the  Grovernments  of 
France  and  Holland  afterwards  refused  to  suffer  such  property  to 
be  exported  from  these  colonies  otherwise  than  in  ships  of  France 
or  Holland,  and  on  a  destination  to  those  countries.  The  difficulty 
which  has  arisen  in  the  removal  of  British  property  for  want  of 
shipping  may  have  induced  our  own  Grovernment  to  permit  British 
ships  to  put  themselves  under  Dutch  flags  for  this  particular 
purpose ;  and  in  such  cases  the  j)articular  situation  of  affairs 
arising  out  of  this  refusal  to  execute  a  treaty  may  have  entitled 
such  parties  to  a  relaxation  (a)  of  the  general  rule.     But  no  ground 

(a)  In  tlie  Onderneeming  a  British  belonging  to  British  subjects  sailing 

subject  obtained  restitution  of  seven-  before  the  knowledge  of  hostilities, 

eighths  of  the  ship  under  a  Dutch  from  the    colonies    of    France   and 

flag  and  pass.     The  King's  instruc-  Holland,  to  whatever  country  they 

tions,  23rd  July,  1803,  direct  "resti-  might  be  going." 
tution  of  ships  and  cargoes  land  fide 
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1803  of  exemption  whatever  is  stated  in  the  present  claim — nothing 
September  6.  jqqjq  {-j^an  that  the  claimant  found  it  convenient  to  place  his  vessel 
The  Vbo-w     under  the  Dutch  character ;  to  which  the  answer,  is  obvious,  that 

■     with  the  convenience  he  must  take  also  the  inconvenience  attending 

Sir  W.  Scott,  g^pj^  g^j^  g^g^  rpj^Q  ^^^^  referred  to  in  the  argument  has  nothing  in 
common  with  the  present  claim.  In  that  case  the  ship  had  merely 
a  colonial  pass  or  licence,  heing  in  all  other  respects  undoubtedly 
and  avowedly  an  American  ship,  and  described  as  such  in  the 
usual  American  documents.  This  ship  has  all  the  documents  of  a 
Dutch  ship,  and  I  have  no  hesitation  in  pronouncing  her  subject 
to  condemnation. 


[5 C.Rob.  15.]  THE  VEOW  ANNA  OATHAEINA  (No.  1). 

Capture — Claim  of  Territory  ly  Neutral — Evidence — Claim  of  Neutral  Shipper 
in  Opposition  to  Ship's  Papers — Ante-  War  Purchase  and  Shipment. 

The  right  of  a  belligerent  to  seize  enemy's  property  being  universal,  a 
claim  of  territory  in  opposition  thereto  must  he  established  by  clear 
evidence.  Though  claims  in  opposition  to  the  papers  are  not  as  a  rule 
admitted,  there  is  an  exception  in  respect  of  property  shipped  and 
purchased  in  time  of  peace. 

1803  This  was  a  case  of  a  ship  and  cargo,  documented  as  Dutch 

^ffi^ed'     property,  and  captured  on  a  voyage  from  Batavia  to  Amsterdam, 

December  15,    ^g^r  to  the  Island  of  Saint  Michael.     On  a  representation  made  to 

'- the  Portuguese  Grovemment  that  the  seizure  took  place  within  the 

road  or  harbour  of  Saint  Michael,  a  claim  of  territory  was  inter- 
posed by  the  Portuguese  Consul. 

On  the  part  of  the  captor,  Arnold. 

On  the  other  side,  the  King's  Advocate  and  Laurence. 

Sir  W.  Scott. — The  sanctity  of  a  claim  of  territory  is  un- 
doubtedly very  high.  The  Court  is  at  all  times  very  much 
disposed  to  pay  attention  to  claims  of  this  species,  and  to  none 
more  readily  than  to  those  which  concern  the  territorial  rights  of 
the  State  of  Portugal.  When  the  fact  is  established  it  overrules 
every  other  consideration.    The  capture  is  done  away,  the  property 
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must  be  restored  notwithstanding  that  it  may  actually  belong  to         1803 

the  enemy,  and  if  the  captor  should  appear  to  have  erred  wilfully,  L 

and  not  merely  through  ignorance,  he  would  be  subject  to  further     The  Veow 
punishment.  Cathabina. 

It  is  to  be  remembered,  however,  at  the  same  time,  that  it  is  a  gj^  -^  Soott. 
point  on  which  foreign  States  are  extremely  liable  to  be  mis- 
informed and  abused  by  the  interested  representations  of  those 
who  are  anxious  to  catch  at  their  protection.  The  claim  of  terri- 
tory is  therefore  to  be  taken  as  a  matter  stridi  juris,  and  to  be 
made  out  by  clear  and  unimpeaehed  evidence.  The  right  of  seizing 
the  property  of  the  enemy  is  a  right  which  extends,  generally 
speaking,  universally  wherever  that  property  is  found.  The  pro- 
tection of  neutral  territory  is  an  exception  to  the  general  rule 
only  ;  it  is  not,  therefore,  to  be  considered  as  disrespectful  to  any 
government  that  the  fact  on  which  such  claims  are  founded  should 
be  accurately  examined. 

[The  Court  then  examined  the  evidence,  and  concluded  : — ] 

Under  these  circumstances  the  claim  of  territory,  being  alto- 
gether contradicted  by  the  preparatory  evidence,  must  be 
rejected. 

On  the  merits,  it  was  contended  that  all  the  documents,  as  well 
as  the  depositions  of  the  Dutch  crew,  described  the  cargo  to  belong 
to  Dutch  merchants,  and  it  was  prayed  that  the  Court  would  con- 
demn the  ship  and  cargo  as  Dutch  property. 

On  the  other  side,  a  claim  was  offered  for  A.  B.,  a  neutral  mer- 
chant, setting  forth  his  interest  in  the  cargo  under  a  sub- contract 
made  to  him  by  the  Dutch  merchant,  who  was  the  original  pur- 
chaser in  the  contract  with  the  Dutch  East  India  Company  ;  and 
it  was  contended  that  the  rule  of  not  admitting  claims  in  opposi- 
tion to  the  original  papers  and  depositions  was  a  rule  arising  out 
of  the  relations  of  war,  and  was  not  to  be  applied  to  a  transaction 
which  took  place  altogether  in  time  of  peace. 

Sir  "W.  Scott. — I  have  never  understood  that  the  rule  against 
the  admission  of  claims,  which  stand  in  entire  opposition  to  the 
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1803         papers  and  to  the  preparatory  examinations,  was  applicable  to 
"'° "''         cases  arising  before  the  war.     There  may  be  priyate  reasons  to 


The  Vkow     induce  merchants  to  trade  under  borrowed  names,  and  to  suppress 

Anna  _  .  '■ '■ 

Cathakina.    the  exact  representation  of  the  property.     In  time  of  war  the  rule 

Sir  "W.  Soott.  is  certainly  otherwise,  as  it  would  open  a  door  to  fraud  in  an 
incalculable  extent  if  persons  were  not  required  to  describe  their 
property  with  perfect  fairness.  The  interests  of  a  third  party 
interpose,  and  call  upon  them  so  to  do.  It  is  not  any  relaxation  of 
the  rule,  therefore,  to  admit  such  a  claim  for  property  shipped  and 
purchased,  as  it  is  asserted,  in  time  of  profound  peace.  In  Mr. 
AUwood's  {a)  case  the  same  distinction  was  recognized  ;  and  indeed 
the  objection  has  never,  to  my  knowledge,  been  held  to  be  a  deci- 
sive objection  as  applied  to  such  cases.  I  shall  admit  the  claim, 
and  give  the  parties  an  opportunity  of  enabling  me  to  form  a 
better  judgment  of  this  transaction  by  showing  what  was  the  par- 
ticular nature  of  this  contract  {b). 


[5C.Rob.22.]  THE  PLANTER'S  WENSOH. 

Licence — Peace — Suhsequent  War — Invalidity  of  Licence. 

A  licence  granted  before  a  peace  has  no  validity  after  peace  is  signed, 
and  in  a  subsequent  war. 

1803  This  was  a  case  of  a  claim  made  for  property,  avowedly  Dutch, 

^^'"  ^''  •  by  a  person  represented  as  an  accredited  agent  of  the  Batavian 
Republic.  The  claim  was  given  for  the  ship  and  for  parts  of  the 
cargo,  as  sailing  under  a  licence  granted  by  the  British  Govern- 
ment, October,  1801. 

On  the  part  of  the  captors,  the  King's  Advocate  and  Robinson. — 
This  claim  is  given  for  a  Dutch  ship,  sailing  under  Dutch  colours, 
from  Demerara  to  Amsterdam,  and  seized  (May,  1803)  prior  to 
hostilities  against  Holland.  It  is  claimed  as  protected  generally 
by  the  Treaty  of  Amiens ;  and,  secondly,  in  a  more  speciiio  manner, 
by  the  licence  which  was  on  board.     The  licence  is  dated  October, 

(a)  Superb,    6tli    August,     1800 :  (J)  This  property  was  afterwards 

Lords.  restored. 
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1801,  and  expresses  a  permission  for  this  vessel  to  sail  from  Amster-        1803 
dam  to   Demerara  in  the   ensuing  April,  in  pursuance  of  the   J^^""'^^''  13. 


preliminaries  of  peace.     It  was  granted  between  the  signing  of         The 
the  preliminary  articles  and  the  definitive  treaty ;  and  must,  in  its      Wensoh. 
ohvious  intent,  have  been  designed  only  to  enable  Dutch  vessels  to 
go  to  the  Dutch  settlements,  whilst  stiU  under  the  dominion  of 
this  country,  prior  to  the  surrender  that  was  expected  to  take  place 
on  the  return  of  peace. 

On  the  other  side,  Laurence  and  Sicahey. 

Sir  W.  Scott. — This  claim  is  given  by  a  Mr.  Apostol,  who  is 
described  as  the  commercial  agent  of  the  Batavian  Republic, 
though  it  is  not  very  easy  to  understand  how  that  character, 
springing  out  of  the  pacific  relations  of  the  two  countries,  can  now 
exist  in  a  time  of  war.  Waiving,  however,  all  objection  to  the 
political  description  of  this  gentleman,  I  will  consider  the  nature 
of  the  claim  and  the  ground  on  which  it  is  defended.  It  is  repre- 
sented as  sustainable  under  the  Treaty  of  Amiens,  and  on  the  special 
licence  which  has  been  produced.  As  to  the  Treaty  of  Amiens, 
the  argument  on  that  head  would  amount  to  this,  that  all  property 
taken  before  the  actual  declaration  of  future  hostilities  should  be 
protected  by  it — a  position  which  it  is,  in  my  opinion,  impossible 
to  maintain.  The  second  ground  is  that  of  the  licence,  a  protection 
which,  if  it  could  be  shown  to  apply  to  this  class  of  eases,  would 
be  entitled  to  the  greatest  respect,  and  would  certainly  meet  with 
every  disposition  on  the  part  of  the  Court  to  give  it  due  effect. 
The  licence  was  granted  in  October,  1801,  to  empower  this  vessel, 
being  a  Dutch  ship,  to  go  to  the  colony  of  Demerara,  then  in  British 
possession,  but  intended  to  be  restored  to  the  Batavian  Eepublic 
under  the  treaty  then  in  contemplation.  Whilst  the  island  was  in 
British  possession  it  was  certainly  an  indulgence  to  allow  Dutch 
vessels  to  sail  with  this  destination,  on  which  they  could  not  have 
ventured  without  the  special  protection  of  a  licence.  It  must  be 
recollected  also  that  it  was  granted  during  the  pendency  of  the 
negotiation,  whilst  it  was  uncertain  whether  hostilities  might  not 
be  renewed,  and  whilst  it  was  probable  that  the  cruisers  then  in 
commission  might  retain  their  legal  authority  to  seize ;  and  there- 
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1803         fore  the  terms  of  the  licence  are,  I  think,  to  be  referred  to  the 

^"^"^  "^     '   state  and  condition  of  affairs  as  they  were  at  that  time  existing. 

The  ^      AH  those  prospects  of  renewed  hostility  certainly  ceased ;    and 

"Wensch.     although  the  train  of  events  has  led  to  fresh  hostiKties,  the  Court 

Sir  W.  Scott,   cannot  consider  them  as  the  revival  of  old  hostilities,  but  as  a  war 

cle  novo.     The  former  war  was  absolutely  concluded  by  a  total  and 

entire  peace,  which  was  recognized  by  the  Legislature,  and  by 

which  I  am  bound  to  look  upon  that  war  as  being  as  effectually, 

in  all  legal  consideration,  buried  in  oblivion  and  extinguished  as 

any  hostilities  of  any  anterior  times  of  the  world.     It  does  not 

become  me  to  speculate  upon  the  causes  of  the  present  war,  nor  to 

consider  how  far  it  may  be  supposed  to  originate  out  of  the  seeds 

of  those  hostilities,  which  had  been  formally  terminated.     Peace 

having  been  concluded,  this  licence  was  necessarily  done  away  and 

destroyed,  having  no  subject-matter  to  act  upon.     At  the  time  of 

seizure,  therefore,  this  vessel  was  to  be  considered  on  the  ordinary 

footing  of  other  Dutch  ships. 

This  appears  to  me  to  be  the  legal  view  of  the  question. 
Whether  anything  has  passed  between  the  Grovernment  of  this 
country  and  the  Batavian  Eepublic  that  should  entitle  the  claimants 
to  contend  for  restitution  under  a  capture  of  the  present  war  is  for 
the  consideration  of  those  who  have  to  advise  his  Majesty  as  to  the 
political  relations  of  the  State.  If  any  such  pledge  has  been  given 
it  will,  I  doubt  not,  be  redeemed  with  that  good  faith  which  has 
always  marked  the  proceedings  of  the  British  Grovernment.  It  is 
sufBcient  for  me  to  say  that  nothing  is  produced  to  the  view  of 
this  Court  that  can  in  fair  legal  interpretation  have  the  effect  of 
distinguishing  this  vessel  from  other  Dutch  property  taken  prior  to 
hostilities,  or  that  can  protect  it  from  the  just  effect  of  capture 
made  in  contemplation  of  the  war  which  is  now  actually  existing. 
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THE  FOETUNA  (No.  2).  [so. Bob. 27.] 

Blockade — Compulsion  to  Enter  Port — Provisions. 

An  overruling  compulsion  being  tlie  only  legal  excuse  for  entering  a 
blockaded  port,  mere  want  of  proyisions  is  rarely  an  excuse  for  so  doing. 

This  was  a  case  of  a  ship  bound  ostensibly  from  Stettin  to        1803 
Bremen,  but  seized  and  proceeded  against  for  a  violation  of  the    ^<'^^>"''^>'  ^- 
blockade  of  the  Weser. 

SiK  W.  Scott. — In  this  case  it  is  admitted  that  the  master  was 
apprised  of  the  blockade.  The  excuse  offered  is  that  he  had  taken 
a  pilot  on  board  to  carry  him  into  the  Eems,  but  that  owing  to 
want  of  provisions  and  a  strong  westerly  wind  he  was  compelled  to 
make  for  the  Weser.  The  want  of  provisions  is  an  excuse  which 
will  not  on  light  grounds  be  received,  because  an  excuse  to  be  ad- 
missible must  show  an  imperative  and  overruling  compulsion  to 
enter  the  particular  port  under  blockade,  which  can  scarcely  be 
said  in  any  instance  of  mere  want  of  provisions.  It  may  induce  the 
master  to  seek  a  neighbouring  port,  but  it  can  hardly  ever  force  a 
person  to  resort  exclusively  to  the  blockaded  port.     What  is  stated 

respecting  the  wind  is  of  a  different  nature I  shall  admit 

evidence  to  be  introduced  on  this  point. 

This  ship  was  finally  restored. 


THE  ST.  JUAN  BAPTISTA.  [5  c.  Rob.  33.] 

LA  PUEISSIMA  CONCEPTION. 

Capture — Imprisonment  hy  Captors — Damages. 

Captors  are  not  justified  in  putting  a  captured  crew  under  restraint, 
unless  it  is  absolutely  necessary  for  the  security  of  the  captors,  and  are 
liable  in  damages  for  so  doing. 

These  were  cases  of  Spanish  -ships  detained  imder  charges  of        I803 
resistance  to  search,  but  restored  with  demurrage  and  compensation   ^'"■'^»'^^r22. 
to  the  crew  for  improper  treatment  received  at  the  hands  of  the 
captors. 

K.  E  E 
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1803  [The  first  part  of  the  judgment  was  concerned  entirely  with  the 

Novemheri2.   qT^estion,  whether  upon  the  facts  there  had  been  a  resistance  to 

The         search,  the  Court  holding  that  the  master  of  the  vessel  had  no 

Baptista.     reasonable  ground  for  believing  there  was  a  state  of  war,  and  that 

LaPubissima  lie  acted  under  "innocent  misapprehension."] 

CoNCEETIOlf. 

Sir  W.  Scott.  —  ....  There  are  besides  two  other  parts  of  the 
charge  to  which  it  is  necessary  for  me  to  advert.  The  first  is  the 
imputation  of  a  practice,  which,  if  proved  to  have  existed  ia  the 
extent  alleged  and  without  necessity,  must  be  pronounced  to  be 
disgraceful  to  the  character  of  the  country,  since  no  one  who  hears 
me  will  deny  that  to  apply  even  to  enemies  modes  of  restraint  that 
are  unnecessary,  and  at  the  same  time  convey  personal  indignity 
and  personal  suffering,  is  highly  dishonourable.  It  is  alleged  in 
this  case  that  the  Spanish  crew,  to  the  number  of  twenty-two 
persons,  were  put  in  irons.  This  is  a  fact  which  certainly  requires 
much  explanation,  for  I  will  not  say  that  there  may  not  be  cases 
in  which  such  restraint  may  be  necessary,  and  therefore  justifiable. 
But  the  necessity  must  be  urgent  and  evident.  The  captor,  when 
called  upon  for  his  explanation,  has  furnished  no  apology  but  what 
is  suggested  by  his  counsel,  that  these  persons  would  naturally  be 
regarded  as  bent  on  their  original  purpose  of  resistance,  and  might, 
in  that  view,  be  justly  subjected  to  closer  custody.  The  master 
acknowledges  that  he  did  handcuff  some  who  were  most  out- 
rageous, and  menaced  him  and  his  officers.  Admitting  the  motive 
to  be  truly  stated,  that  this  act  was  done  for  security,  I  am  afraid 
it  will  not  amount  to  a  justification,  because  it  was  incumbent  on 
the  captor  to  pursue  a  proper  pui-pose  by  proper  means.  It  should 
be  established  to  the  satisfaction  of  the  Court  that  this  species  of 
security  alone  would  have  been  sufficient  for  his  preservation. 
There  might  have  been  a  separation  of  those  who  showed  symptoms 
of  violence,  or  there  might  have  been  a  personal  confinement  of  a 
slighter  kind.  Some  such  measures  should  have  been  resorted  to, 
or  it  should  have  been  shown  that  they  would  have  been  insuffi- 
cient. As  the  case  now  stands,  the  party  has  not  made  out  a 
sufficient  justification.  At  the  same  time,  I  must  say  that  the 
misconduct  appears  to  have  proceeded  rather  from  an  improper 
notion  of  security,  than  from  any  intention  to  inflict  pain  or 
personal  indignity.      If  any  such  malignant  motive  had  been 
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proved,  I  should  have  thought  it  my  duty  to  pursue  this  matter        1803 
much  further ;  hut  there  is  no  decisive  ground  for  such  an  imputa-   •^"^<"'«™*^'' 22- 


tion.   I  am  of  opinion,  however,  that  the  party  has  not  justified  his         The 
conduct,  and  that  it  is  due  to  the  honour  of  the  country  and  to  the     BaJptista. 
injury  the  Spaniards  have  sustained  that  some  civU  compensation  LaPueissima 

,  ^  OONOEPTION. 

should  be  made;  and  with  that  view  I  decree  100/.  to  he  distributed 
amongst  the  sufferers.  Embezzlement  is  also  charged ;  but  it  is 
said,  on  the  other  side,  that  some  articles  were  withdrawn,  only 
with  a  view  to  protect  them  from  the  eagerness  of  the  crew,  and 
that  they  will  be  forthcoming.  Till  I  see  how  far  this  answer  will 
satisfy  the  demands  of  the  claimants,  it  will  be  impossible  for  me 
to  pronounce  upon  this  part  of  the  case.  I  shall  refer  this  matter 
to  the  Registrar  and  merchants  to  ascertain  the  fact  and  quantity 
of  loss,  and  I  shall  reserve  my  judgment  on  this  question  till  I 
receive  their  report. 

Two  months'  detention  allowed. 


THE  MELOMANE.  [50.Rob.4i.] 

Capture — Ship  of  War — Detached  Boat. 

In  order  to  entitle  a  sMp  of  var  to  share  in  a  prize  made  by  a  boat,  it 
must  be  proved  that  such  boat  is  acting  as  the  boat,  at  the  time  of  the 
capture,  of  such  ship  of  ■war. 

A  capture  made  by  a  cutter,  not  commissioned,  but  hired  and  manned 
by  the  commander  of  a  ship  of  war,  is  liable  to  condemnation  as  a  droit 
of  Admiralty,  not  as  a  prize  to  the  ship  of  war. 

This  was  a  case  respecting  a  prize  interest  in  a  capture  made  by         ^^"3 

a  boat  hired  by  the  captain  of  the  King's  ship  the  Dragon,  and  !_ 

sent  out,  manned  with  part  of  the  Dragon's  crew,  for  the  purpose 
of  impressing  mariners  that  were  expected  to  arrive  in  the  home- 
ward-bound ships.  The  question  was,  whether  a  prize  made  by 
such  a  vessel  was  to  be  condemned  as  a  droit  of  Admiralty  or  as 
prize  to  the  Dragon. 

SiK  W.  Scott. — This  case  comes  on  upon  the  claim  of  Captain 
Aylmer  [of  the  Dragoti],  who  is  unquestionably  a  very  meritorious 
officer,  and,  as  it  appears  by  his  affidavit,  commands  a  very  meri- 
torious crew.  If  considerations  of  this  kind  could  supply  a 
principle  of  judgment,  the  case  might  easily  be  decided ;  but  that 
gentleman,  as  well  as  everyone  else,  must  know  that  the  Court  can 

E  E  2 
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1803  only  look  to  legal  principles  as  the  foundations  of  a  legal  decision ; 
December  8.    ^^g^  ^^^  whatever  the  personal  merits  of  the  parties  may  be,  they 

The  cannot  in  any  degree  influence  the  Judgment  of  the  Court,  but 
must  be  left  to  seek  their  remuneration  elsewhere.  It  is  made  a 
question  in  the  act  of  Ooui't,  and  in  argument,  whether  the  captm-e 
was  effected  by  the  Assistance  cutter  or  by  the  boat  of  the  Dragon, 
accompanied  by  the  cutter.  All  the  depositions  represent  the 
capture  to  have  been  made  by  the  Assistance  cutter,  acting,  as  the 
French  witnesses  describe  her,  as  a  tender  to  the  Dragon,  though 
this  is  a  fact  which  could  not  be  a  subject  of  observation  at  the 
time,  and  could  be  known  to  them  only  by  the  report  of  the  boat's 
crew  afterwards.  The  effect  of  this  evidence  only  serves  to  show 
that  the  Assistance  cutter  was  the  actual  captor.  It  is  contended 
in  argument,  however,  that  the  boat  of  the  Dragon  was  sent  out  to 
take  possession,  and  that  such  an  act  of  seizure  by  the  boat's  crew 
of  the  Dragon  will  entitle  the  ship  herself  to  the  whole  benefit  of 
the  prize.  The  Court  would  certainly  be  disposed  to  extend,  as  far 
as  it  could  with  propriety,  to  ships  of  war  the  benefit  of  captures 
made  by  their  boats  acting  distinctly  in  that  capacity.  There 
must  be  situations  in  which  the  capture  could  not  be  made  other- 
wise, and  many  considerations  of  convenience  require  that  they 
should  be  allowed  to  take  in  whatever  manner  their  judgment  may 
deem  most  expedient,  according  to  the  circumstances  of  the  case, 
either  by  their  whole  force  or  by  a  part  detached  on  that  particular 
service.  The  Court  would  therefore  not  be  disposed  to  narrow  the 
legal  effect  of  the  operations  of  their  boat's  crew.  But  in  this 
particular  case  it  remains  to  be  considered,  in  the  first  place, 
whether  the  boat  was  acting  as  the  boat  of  the  Dragon  or  not. 
The  tenor  of  all  the  evidence  inclines  me  to  think  that  she  was 
not ;  that  she  had  been  detached  from  the  Dragon  and  attached  to 
the  Assistance  cutter,  and  that  she  was  employed  in  performing 
the  same  services  for  the  cutter  as  she  would  have  performed  for 
her  own  ship.  If  that  is  to  be  taken  as  a  correct  view  of  her  situa- 
tion, I  cannot  but  accede  to  what  has  been  said  in  argument,  that 
a  boat  so  detached  from  one  and  attached  to  another  vessel  must 
be  taken  as  acting  under  the  authority  and  for  the  benefit  of  the 
ship  to  which,  at  that  time  and  in  those  operations,  she  more 
properly  belongs.      The  fact  appears  to  me  to  be,  as  it  is  described 
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by  the  witnesses  of  the  captured  ship,  "  that  the  capture  was 
actually  and  effectually  made  hy  the  Assistance  cutter,  and  that 
the  hoat  was   only  used  to  perform   such  acts  as  would  in  the    ,,  "^^e 

.  MeLOMAMB 

ordinary  course  of  service  have  been  performed  by  the  cutter  s 
own  boat." 

Taking  the  fact  to  be  that  the  capture  was  made  by  the 
Assistance  cutter,  the  Court  has  only  to  decide  how  far  the  act  of 
the  Assistance  can  enure  to  the  benefit  of  the  Dragon,  on  which  she 
is  represented  as  attendant.  It  is  an  elementary  principle  of  Prize 
Law  that  all  prize  belongs  to  the  State,  in  monarchies  to  the 
Sovereign.  By  modern  policy  this  interest  has  been  granted  out 
to  persons  of  certain  descriptions,  acting  under  the  authority  of 
public  commissions.  A  very  ancient  grant  has  given  to  the  Lord 
High  Admiral  the  benefit  of  all  prize  taken  by  persons  not,  com- 
missioned, and  it  lies  on  the  individual  captor  in  every  case  to 
show  the  authority  by  which  he  is  entitled  to  take  for  his 
own  benefit.  The  title-deeds,  on  which  only  claims  of  this  kind 
can  be  constructed,  are  the  Prize  Act  and  the  Proclamation. 
The  Proclamation  confers  the  interest  in  prize  "  on  our  ships 
of  war  and  those  which  have  taken  out  letters  of  marque."  The 
Prize  Act  is  much  to  the  same  effect,  adding  only  in  the  last 
Act,  "  mariners,  &c.  on  board  our  hired  armed  ships."  These 
descriptions  of  vessels  are,  with  those  acting  under  letter  of  marque, 
the  only  parties  that  can  maintain  a  legal  interest  in  prize.  What 
are  the  circumstances  of  this  case?  Captain  Aylmer's  affidavit 
states  that  the  cutter  was  hired  at  his  expense,  and  stored  and 
manned  from  the  King's  ship  the  Dragon.  That  commanding 
officers  of  his  Majesty's  ships  may  have  a  right  to  put  their  men, 
arms,  and  stores  on  board  another  vessel  I  shall  not  question  in 
the  present  ease.  There  may  be  circumstances  that  may  render  it 
fit,  in  many  instances,  that  such  a  discretion  should  be  exercised, 
subject  to  the  responsibility  that  always  attends  them  in  the  dis- 
charge of  their  pubKc  duty.  But  the  question  which  I  have  to 
consider  is  whether,  by  so  doing,  an  officer  can  be  said  to  put  that 
other  vessel  into  commission,  and  entitle  it  to  the  privilege  of 
being  reckoned  amongst  the  description  of  vessels  to  which  the 
interest  in  prize  is  given  by  the  Proclamation  and  the  Prize  Act. 
Indeed,  I  may  observe  that  the  very  claim  that  is  set  up  for  the 
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Dragon  contradicts  the  suggestion,  because  if  this  cutter,  so 
employed,  could  be  considered  as  commissioned  to  take  for  herself, 
she  would  become  a  constituent  part  of  the  navy,  and  the  Dragon 
could  have  no  interest  to  maintain.  If,  then,  the  cutter  is  not  a 
commissioned  vessel,  the  question  must  be  whether,  not  being 
entitled  to  take  for  herself,  she  does,  from  being  so  fitted  out, 
become  a  boat,  or,  in  a  legal  point  of  view,  a  constituent  part  of 
the  Dragon's  force  ?  What  I  have  said  of  boats  may  in  some 
degree  apply  to  tenders.  If  a  capture  is  made  by  a  tender 
attached  by  the  interposition  of  public  authority,  on  every  principle 
on  which  a  capture  by  a  boat  would  entitle  its  ship,  a  capture  made 
by  a  tender  specially  employed  in  that  capture  by  the  ship  of  war 
to  which  she  belonged  might,  perhaps,  entitle  that  ship.  But  this 
is  not  a  tender  attached  by  any  interposition  of  public  authority, 
but  by  the  private  act  of  the  officer  hiriag  and  manning  her  him- 
self. Is  a  cutter  so  set  forth  recognised  by  the  Admiralty  in  any 
capacity  ?  Is  she  borne  on  the  books,  or  considered  as  a  part  of 
the  navy  of  England  ?  I  apprehend  not ;  she  is  taken  up  by  the 
gentleman  himself,  acting  from  his  own  discretion,  for  good  pur- 
poses no  doubt,  but  not  in  a  manner  that  can  give  such  a  vessel 
any  connection  or  incorporation  with  the  navy  of  Great  Britain. 
Surely  it  is  not  to  be  maintained  that  an  officer,  by  putting  his 
men  on  board,  can  constitute  a  ship  to  be  a  part  of  the  navy  of 
Great  Britain.  Such  a  character  is  not,  in  my  opinion,  to  be 
impressed  without  the  intervention  of  some  public  authority.  If 
the  contrary  could  be  held  this  must  follow :  that  an  officer  of  a 
large  ship  might  form  out  of  these  tenders  as  many  ships  of  war 
as  he  pleased.  He  might  compose  a  fleet.  It  is  said  that  a  similar 
practice  has  been  not  unfrequent  in  the  "West  Indies.  But  every- 
body knows  that  in  remote  situations  the  principal  persons  in 
command  must  necessarily  be  intrusted  with  a  greater  latitude  of 
discretion.  In  such  a  situation  they  must  act  as  well  as  they  can 
from  their  own  judgment,  not  having  an  opportunity  of  referring 
immediately  to  the  Board  of  Admiralty  for  iastructions  and  authority 
suited  to  the  various  circumstances  that  may  occur.  They  grant 
commissions,  it  is  to  be  observed,  for  the  same  reason,  and  if  these 
commissions  are  afterwards  confirmed  by  the  Admiralty  they  rank 
from  the  original  date.     If  a  case  of  this  description  was  to  come 
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before  the  Court  from  any  such  remote  station  the  Court  would        1803 

have  to  consider  how  far  the  particular  circumstances  would  hear 

it  out  in  point  of  validity.     At  home  the  case  is  very  different.    „  The 

...                                  .                        ,       Melomam;. 
When  an  officer  has  it  in  his  power  to  refer  instantly  to  the         

Admiralty  the  same  effect  will  not  follow.  Nor  is  it  to  he  ascribed 
even  to  the  acts  of  an  admiral ;  for  it  appears  to  me  that  an  admiral 
on  the  home  station  would  have  no  more  power  than  a  captain  of 
a  single  ship  to  constitute  a  tender  to  be  part  of  the  public  navy, 
though  all  that  is  done  by  the  admiral  in  this  case  is  simply  to 
give  them  leave  to  go  out.  A  good  deal  has  been  said  upon  the 
consequences  and  general  convenience  of  such  a  practice.  It  is 
impossible  to  attend  much  to  such  considerations.  If  I  am  to 
entertain  them  at  all,  I  confess  it  appears  to  me  that  the  incon- 
venience of  such  measures  would  very  much  preponderate.  More 
captures,  it  is  true,  might  be  made,  but  what  would  be  the  general 
effect  ?  If  every  merchant  ship  might  sally  out  and  take  under  the 
authority  of  ships  of  war,  the  number  of  captures  might  be  greatly 
increased;  but  such  a  consequence,  however  lucrative  to  individuals, 
never  could  be  admitted  as  a  sufficient  justification  of  such  a 
principle  in  point  of  political  expedience.  It  is  of  much  more 
important  expedience  that  it  should  be  left  to  the  State  alone  to 
judge,  both  of  the  extent  and  of  the  mode  of  hostility  that  is  to  be 
exercised.  That  is  a  principle  which  must  never  be  lost  sight  of. 
Looking  at  this  case,  therefore,  in  every  point  of  view,  both  on 
principle  and  expedience,  I  have  a  clear  and  decided  opinion,  on 
which  I  feel  no  hesitation  to  pronounce,  that  this  capture  was  not 
made  by  persons  legally  commissioned  to  take  for  their  own  benefit, 
and  consequently  that  the  petition  of  Captain  Aylmer  must  be 
rejected. 
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Capture — Ship — Cargo — Freight. 

If  goods  are  not  carried  to  their  destination  freight  is  not  due ;  if  they 
are,  the  claimant  is  entitled  to  restitution  with  pa3rment  of  freight  to 
the  captor. 

1803  Sir  "WT.  Scott. — This  is  a  question  of  freight,  in  which  I  have 

. ! L  to  determine  whether  these  cargoes,  taken  before  hostilities  and 

brought  into  this  country,  should  pay  freight,  having  been  destined 

to  another  country  under  the  original  contract 

There  are  two  rules  on  this  subject  equally  general.  The  first 
is,  that  if  goods  are  not  carried  to  their  original  destination,  within 
the  intention  of  the  contracting  parties,  freight  shall  not  be  due ; 
and  on  this  ground,  that  the  contract  not  being  completed,  either 
in  substance  or  form,  the  speculation  of  the  party  has  not  been  pro- 
ductive. The  benefit  of  the  contract  is  lost,  and  the  party  has  to 
provide  another  vehicle  to  carry  on  the  goods  to  the  port  of  their 
destination.  In  some  cases,  indeed,  it  may  happen  that  the  port 
to  which  the  goods  are  brought  may  prove  more  beneficial,  and 
afford  a  better  market.  But  the  Court  does  not  enter  into  the 
minutiae  of  such  calculations,  which  would  be  attended  with  great 
trouble  in  the  inquiry,  and  much  uncertainty  in  the  result.  It 
takes  the  presumption  arising  from  destination  only,  and  founds 
upon  it  the  general  rule,  that  in  such  a  case  the  claimant  shall 
receive  restitution  of  his  goods  without  the  burden  of  freight.  The 
other  rule  equally  general  is,  that  when  the  contract  is  executed, 
by  bringing  the  cargo  to  the  place  of  destination,  the  captor,  to 
whom  the  vessel  is  condemned,  shall  be  entitled  to  the  freight  which 
has  been  earned.  He  stands  in  the  place  of  the  owner  of  the  ship, 
and  is  held  entitled  to  the  price  of  the  services  which  have  been 
performed  in  the  execution  of  the  contract.  In  some  instances  it 
may  prove  disadvantageous  to  the  claimant ;  and  it  is  certainly  a 
clear  inconvenience  in  all  cases  to  be  obliged  to  receive  the  goods 
under  the  process  of  a  Prize  Court,  subject  to  the  expenses  which 
may  have  been  incurred,  or  to  the  delay  of  further  proof,  instead  of 
taking  them  with  more  facility  in  the  course  of  their  original  consign- 
ment.    But  on  the  same  principle  the  Court  decliaes,  on  this  side 
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also,  to  enter  into  a  minute  estimate  of  these  circumstances,  whick         1803 
must  in  every  case  branch  out  into  particulars  of  infinite  variety.      ^'""^  ^     ' 


It  constructs  a  general  rule  on  the  same  grounds  of  presumption  Thk  Diajja. 
which  it  assumes  on  the  other  side,  and  decrees  freight  to  he  paid  SirW.  Scott. 
to  the  captor,  in  the  same  manner  as  if  the  goods  had  heen 
delivered  under  the  original  consignment.  These  are  two  classes 
of  cases,  and  the  question  is,  under  which  class  the  present  ease 
falls,  or  whether  it  may  not  form  a  third  and  distinct  class, 
founded  on  peculiar  circumstances,  and  requiring  a  rule  not  strictly 
applicable  on  the  same  precise  ground  to  either  of  the  other  two. 
What  are  the  facts  ?  The  claims  were  given  by  persons  of  this 
country,  on  a  representation  that  these  goods  were  going  on  a 
destination  which  was  obtruded  on  them  by  the  narrow  policy  of 
Holland ;  that  having  themselves  elected  this  country  as  the  most 
eligible  country  for  importation,  they  were  compelled  to  send  their 
goods  to  Holland,  though  with  the  final  intention  on  their  own 
parts  to  have  these  goods  remitted  either  in  specie  or  in  proceeds  to 
this  country,  as  the  country  to  which  they  would  immediately  have 
consigned  them  if  at  liberty  so  to  do.  Now  I  cannot  but  think  that 
this  fact  forms  a  material  fundamental  basis  for  the  rule  which  is 
proper  to  be  applied  to  such  cases ;  for  although  the  voyage  has 
not  been  precisely  that  described  in  the  contract,  it  is  that  which 
the  parties  themselves  would  have  elected,  if  not  prevented  and 
diverted  by  the  over- ruling  policy  of  the  foreign  country.  As  to 
what  is  said  of  the  disadvantages  which  the  claimants  may  have 
sustained,  the  Court  enters  not  into  such  considerations,  and  for 
the  reasons  described.  It  is  not  in  the  habit  of  doing  it  in  cases 
falling  under  either  of  the  general  rulfes  which  I  have  mentioned. 
Indeed,  the  parties  are  in  a  great  measure  stopped  from  averring 
that  the  arrival  in  this  country  is  not  beneficial  to  them,  by  having 
framed  their  application  on  a  previous  averment  of  their  wish  and 
final  determiaation  to  have  brought  the  produce  hither,  if  they 
had  not  been  restrained.  They  must  be  presumed  to  have  formed 
this  determination  on  a  view  of  all  the  advantages  and  disadvan- 
tages that  were  likely  to  proceed  from  it.  At  the  same  time, 
though  I  will  not  enter  minutely  into  the  question,  I  cannot  but 
observe  that  they  have  received  restitution  in  their  own  ports 
under  their  own  eye,  and  where  the  delivery  has  been  in  London, 
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1803         in  a  port  which  has  been  the  great  depot  of  articles  of  this  kind  for 

'"'™  ^''     '    some  yeai's,  and  may  he  supposed  therefore  to  be  a  port  eminently 

The  Diana,    beneficial.    As  to  what  is  said  of  the  delay  or  expense  of  obtaining 

Sir  W.  Scott,   possession  through  litigation,  those  inconveniences  are  not  more 

than  may  be  imputed  to  other  cases  falling  under  the  old  rules. 

Once  for  all  on  that  subject,   it  cannot  be  expected  that  the 

merchant  in  time  of  war  should  obtain  possession  of  his  goods 

seized,  with  exactly  the  same  convenience  as  he  would  have  done 

under  the  original  consignment  in  time  of  peace,  and  when  none 

of  the  accidents  of  war  had  intervened  to  interrupt  the  delivery. 

Looking  at  the  substance  of  the  case,  and  seeing  that  the  parties 
have  obtained  restitution  in  their  own  country,  and  generally  in 
the  very  port  which  they  would  have  elected  if  they  had  not  been 
diverted  by  over-ruling  necessity,  I  think  it  may  be  considered  as 
coming  under  the  second  rule,  or,  if  not.under  that,  under  another 
resting  on  nearly  the  same  principles.  The  ease  of  the  Etrusco, 
which  has  been  cited,  was  a  case  of  a  ship  that  had  come  from  the 
East  Indies  almost  to  the  port  of  her  destination,  which  was 
Ostend.  The  claimant  was  a  Swiss  gentleman,  who  was  brought 
hither  solely  in  consequence  of  the  capture,  and  who  was  after- 
wards induced  to  settle  in  this  country  by  circumstances  of  a 
private  and  domestic  nature.  That  case  therefore  hears  no  real  resem- 
blance to  this.  It  would  have  been  precisely  a  parallel  ease  if,  by 
any  physical  possibility,  the  ship  and  goods  could  have  gone  to 
Switzerland ;  or  if  the  parties  could  and  would  have  sent  them 
there,  if  not  obstructed  by  the  authority  of  a  hostile  power.  If 
either  of  these  cases  could  have  happened,  will  anybody  say  that 
freight  would  not  have  been  decreed  ?  In  that  particular  case,  the 
Court  of  Appeal  would  not  enter  into  the  subsequent  history  of 
the  claimant,  though  it  is  impossible  not  to  remember  that  a  good 
deal  of  commiseration  mixed  itself  with  the  considerations  on 
which  that  judgment  was  formed.  On  the  reasons  which  I  have 
stated,  applying  only  to  the  circumstances  of  this  class  of  cases, 
and  not  to  be  made  a  ground  of  experiment  for  similar  demands 
in  other  eases  not  attended  with  the  same  original  facts  on  which 
this  case  is  to  be  decided — not  because  the  result  in  oomiag  to 
these  ports  may  have  been  more  beneficial  to  the  parties,  but 
because  the  intention  of  the  parties,  as  they  have  themselves  stated 
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it,   has  been   substantially  fulfilled,   and    the    goods  have  been        1803 
delivered  to  their  possession  in  the  very  country  (a)  to  -which  they  -P^'"""^^''  19- 
would  have  wished  them  to  have  come — I  pronounce  these  to  be  The  Diana. 
cases  in  which  freight  is  due.  .  SirW.  Scott. 


THE  SPES  AND  THE  lEENE.  [5  c.  Rob.  76.] 

Blockade — Inquiries  hy  Master  of  Neutral  Vessel — Condemnation. 

After  notice  of  an  existing  blockade  of  a  port,  a  master  of  a 
neutral  vessel  wlio  takes  her  to  the  entrance  of  such,  port  to  obtain 
information  renders  his  vessel  liable  to  condemnation. 

This  was  a  case  of  two  vessels  proceeded  against  and  condemned        1804 
for  a  violation  of  the  blockade  of  the  Elbe  (b) .  '^affirmed' ' 

Ju!t/  11,  1807. 
On  the  part  of  the  captors,  the  King's  Advocate. 

On  the  other  side,  Laurence. 

SiK  "W.  Scott. — These  cases  stand  upon  one  ground,  being  the 
cases  of  ships  belonging  to  the  same  owner  going  from  Archangel 
with  an  avowed  purpose  of  entering  the  Elbe.  The  master  of  the 
Irene  had,  as  it  appears,  received  a  letter  from  his  owner  giving 
notice  of  the  blockade,  but  expressing  an  opinion  that  it  would  not 
be  of  long  continuance.  Under  this  expectation  he  was  directed  to 
proceed  on  his  intended  destination,  to  come  off  the  Elbe,  and  to 
inquire  whether  the  river  was  then  under  blockade  or  not.  It  has 
been  contended  that  the  blockade  of  the  Elbe  is  to  be  considered 
On  different  principles  from  those  that  are  applied  to  other 
blockades,  inasmuch  as  it  is  a  blockade  not  imposed  upon  the 

(a)  On  the  claims  restored  to  had  not  been  brought  to  the  claimant's 
foreign  merchants,  no  freight  was  own  port.  The  Court  overruled  the 
paid — Hoop,  June  15th.  In  the  case  distinction,  and  held  that  parcel  of 
of  the  Vrouw  Henrietta,  23rd  March,  goods  to  be  equally  subject  to  freight. 
on  the  claim  of  Mr.  Ancrum,  a  mer- 
chant of  London,  a  distinction  was  (i)  The  notification  of  the  blockade 
taken  that  the  goods  were  not  brought  of  the  Elbe  appeared  in  the  Gazette, 
to  London,  but  were  unlivered  at  28th  June,  1803:  Weser,  26th  July ; 
Plymouth,"  and  therefore  that  they  Havre,  6th  September, 
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1804         country,  but  on  the  enemy  in  the  interior ;  that  it  was  directed 
anmri/    .    pj-jj^^jp^^y  against  the  enemy,  and  that  it  is  only  incidentally  and 


The  Spes  aot)  jjy  unavoidable  consequence  that  the  trade  of  the  neutral  neighbour- 

hood  is  made  subject  to  it.   This  representation  is  to  a  great  extent 

true,  and  may,  under  circumstances  that  admit  of  any  latitude  of 
interpretation,  entitle  the  parties  to  all  the  indulgent  considera- 
tions that  can  fairly  be  applied  to  their  case.  But  all  the  general 
consequences  of  such  a  blockade  must  be  supposed  to  have  been 
duly  considered  by  the  Government  imposing  it,  and  when  the 
measure  is  once  applied  the  Court  is  under  the  necessity  of  en- 
forcing it  on  the  only  principles  on  which  any  other  blockade  ever 
has  been  or  can  be  established.  Were  the  Court  disposed  to  desert 
those  principles  and  to  wander  into  new  speculations  respecting 
blockades,  I  do  not  observe  that  the  gentlemen  have  even  sug- 
gested the  new  principles  on  which  it  could  act.  The  Court  is 
therefore  under  the  necessity  of  applying  the  same  general  priu- 
ciples  on  which  all  former  decisions  on  this  right  of  war  have  been 
founded,  though  in  so  doing  it  would  be  disposed,  undoubtedly,  to 
apply  them  leniently,  and  tvith  attention  to  every  circumstance 
that  could  entitle  the  parties  to  favourable  considerations.  Then 
what  are  the  facts  ?  These  ships  had  both  received  notice  from 
the  owner  that  the  Elbe  was  at  that  time  in  a  state  of  blockade.  It 
has  been  said  that  no  such  intelligence  had  been  received  from  the 
consul  of  the  State  of  Hamburg,  though  I  must  presume  it  had, 
because  as  the  notification  was  made  to  the  consul  here,  it  was  his 
duty  to  make  the  communication  to  the  consuls  of  his  government 
in  foreign  ports.  And  as  the  information  had  arrived  at  Hamburg, 
and  had  been  actually  communicated  from  thence  to  Archangel  by 
private  channels,  the  same  communication  must  be  supposed  to 
have  been  made  from  public  authority  to  the  public  Minister ;  or, 
if  not,  if  there  had  been  any  neglect,  the  consequence  must  be 
imputed  only  to  the  State  and  its  officers,  who  are  answerable  to 
their  subjects  for  the  consequence  of  their  neglect.  It  is  said, 
indeed,  that  the  masters  received  contrary  information  from  their 
consul,  and  that  they  were  told  by  him  that  the  blockade  was 
raised,  though  the  averment  does  not,  I  perceive,  distinctly  state 
that,  as  appears  by  the  evidence  in  this  very  case,  but  only  that  it 
would  be  raised  before  they  arrived.     Had  the  information  been 
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more  positive  it  would  be  difficult  to  attribute  to  it  any  such  effect        1804 
as  would  serve  to  the  indemnification  of  these  parties.     If  this    ^""""''y  ^"- 
conjectural  information  at  Archangel  proved  false,  they  must  look  The  Spes  usm 

tor  redress  to  then*  own  government,  or  to  those  employed  under        

it,  who  gave  such  erroneous  intelligence.  If  the  information  of 
foreign  ministers  could  be  deemed  sufficient  to  exempt  a  party 
from  all  penalty  there  would  be  no  end  of  such  excuses.  Courts  of 
justice  are  compelled,  I  think,  to  hold  as  a  principle  of  necessary 
caution  that  the  misinformation  of  a  foreign  minister  cannot  be 
received  as  a  justification  for  failing  in  actual  breach  of  an  existing 
blockade.  The  letters  of  the  owner  inform  the  masters  that  the 
blockade  would  probably  be  at  an  end  before  they  arrived,  and 
direct  them  to  proceed  for  the  Elbe.  Are  these  the  orders  which 
owners  ought  to  have  given  ?  I  think  not.  The  neutral  merchant 
is  not  to  speculate  on  the  greater  or  less  probability  of  the  termina- 
tion of  a  blockade  to  send  his  vessels  to  the  very  mouth  of  the  river 
and  say :  "  If  you  do  not  meet  with  the  blockading  force,  enter ;  if 
you  do,  ask  a  warning,  and  proceed  elsewhere."  Who  does  not  at 
once  perceive  the  frauds  to  which  such  a  rule  would  be  introduc- 
tory ?  The  true  rule  is,  that  after  the  knowledge  of  an  existing 
blockade,  you  are  not  to  go  to  the  very  station  of  blockade  under 
pretence  of  inquiry.  It  is  contended,  however,  on  this  point  that 
the  parties  are  entitled  to  the  same  equity  as  was  allowed  to 
American  vessels  during  the  last  war  (a).  But  what  was  that? 
That  ships  sailing  from  America,  before  the  knowledge  of  the 
blockade  had  reached  America,  should  be  entitled  to  a  notice,  even 
at  the  blockaded  port ;  and  that  ships  sailing  afterwards  might 
sail  on  a  contingent  destination  even  to  that  port,  with  the 
purpose  of  calling  at  some  British  port,  or  at  some  neutral 
port,  for  information;  and  that  they  shoidd  be  allowed  the 
benefit  of  such  a  contingent  destination  to  be  ascertained 
and  rendered  definite  by  the  information  which  they  should 
receive  in  Europe.  But  in  no  case  was  it  held  that 
they  might  sail  to  the  mouth  of  a  blockaded  port  to  inquire 
whether  a  blockade,  of  which  they  had  received  previous  formal 
notice,  was  still  in  existence  or  not.     If  particular  parties  are 

(a)  See  the  Betsey  (No.  2),  ante,  p.  147. 


SirW.  Scott. 


430  THE  TWILLING  EIGET. 

1804  innocent  in  their  intention,  it  is  still  a  measure  of  necessary 
"""""^^  '  caution,  and  of  preventive  legal  policy,  to  hold  the  rule  general 
The  Spes  and  against  the  liberty  of  inquiring  at  the  very  mouth  of  the  blockaded 
port,  which  would  amount  in  practice  to  a  universal  licence  to 
attempt  to  enter,  and,  on  being  prevented,  to  claim  the  liberty  of 
going  elsewhere.  It  is  next  contended  that  the  master  on  being 
brought  to  said  that  he  was  not  going  to  a  blockaded  port,  but 
that  he  would  go,  in  obedience  to  his  instructions,  to  a  port  in 
Norway,  and  therefore  that  the  claimant  is  entitled  to  the  benefit 
of  a  deviation.  But  this  conies  too  late  ;  he  was  taken  in  the  act 
of  going  towards  the  blockaded  port.  The  act  is,  in  my  opinion, 
to  be  taken  as  completed  by  the  attempt.  If  the  owners  are 
innocent,  they  must,  in  law,  be  bound  by  the  indiscretion  of  their 
agent.  But  this  is  not  a  case  of  persons  suffering  merely  by  the 
misconduct  of  their  agents.  The  owners  here  are  directly  impli- 
cated by  the  instructions  which  they  themselves  have  given.  It 
may  fall  hardly  upon  them,  but  I  feel  myself  obliged  to  pronounce 
that  there  would  be  no  principle  upon  which  a  blockade  could  be 
enforced,  if  such  excuses  as  these  were  to  be  admitted,  and  that 
these  vessels  are  subject  to  condemnation. 


[5C.Rob.82.]  THE  TWILLING  EIGET. 

Ship — Bestitiition  with  Freight — Rate  to  he  Allowed, 

A  decree  was  made  that  a  sHp  should  be  restored  with  freight,  and 
the  amount  to  be  paid  was  referred  to  the  Registrar  and  merchants. 
Held,  on  objection  to  the  report  that  though  the  Registrar  and  merchants 
should  not,  without  good  cause,  depart  from  the  rate  of  freight  provided 
by  the  charter,  they  were  not  bound  by  such  rate. 

1804  This  was  a  case  on  objection  to  the  Eegistrar's  report,  respecting 

January  11.  ^j^^  amount  of  freight  that  was  to  be  paid  to  this  vessel  and  several 
other  ships  under  a  decree  of  restitution  with  freight.  They  were 
ships  that  had  been  captured  on  a  voyage  from  Batavia  to  Copen- 
hagen, under  an  affreightment  to  Mi\  De  Ooninck,  and  employed 
in  transporting  to  Europe  the  quantity  of  Batavian  produce  which 
that  gentleman  had  purchased  under  contract  with  the  Dutch  East 
India  Company. 
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The  Act  of  Court  set  forth,  on  the  part  of  the  owners,  that  the        1804" 
ship  had  heen  chartered  at  Copenhagen,  in  June,  1798,  to  perform    ■^"""'""^  ^^'- 
a  voyage  to  Batavia  in  ballast,  and  back  to  Copenhagen,  with  a  The  Twilling 

,  RlGET. 

cargo  at  the  freight  of  60,000  dollars,  being  equal  to  about  120  rix 
dollars  per  ton.  In  the  report,  the  Eegistrar  and  merchants  were 
disposed  to  consider  this  freight  as  above  the  just  rate,  and  allowed 
only  what  other  ships  appeared  to  have  contracted  for,  about  the 
same  time,  95  dollars  per  ton.  The  freight  was  calculated  at  that 
rate  on  the  burthen  of  365  tons,  whereas  it  was  stated  as  a  material 
objection  that  the  tonnage  in  the  East  India  trade  is  not  confined 
to  the  shipbuilder's  measurement,  but  that  there  is  an  option 
allowed  of  taking  either  that  measurement,  or  another  known  rule, 
according  to  the  proportionate  bulk  and  weight  of  certain  articles. 

Sir  W.  Scott. — It  is  agreed  on  all  sides  that  these  cases  must 
go  again  before  the  Registrar  and  merchants  to  be  reconsidered  on 
the  objections  that  are  made  to  the  mode  of  calculating  the 
burthen.  It  will,  therefore,  not  be  necessary  for  me  to  say  much 
on  that  point,  or  to  give  any  precise  judgment  upon  the  case  at 
large  ;  because  if  it  should  happen  that  they  see  occasion  to  make 
a  larger  allowance  on  that  score,  it  is  probable  that  the  difference 
between  the  parties  may  no  longer  be  very  material.  At  the  same 
time  I  will  say,  that  I  perfectly  accede  to  the  principle  that  has  been 
advanced,  in  support  of  the  rule  on  which  the  Registrar  and 
merchant  have  proceeded,  that  the  charter  party  is  not  the  measure 
by  which  the  captor  in  all  cases  is  bound,  even  where  no  fraud  is 
imputed  to  the  contract  itself.  When  by  the  events  of  war  navi- 
gation is  rendered  so  hazardous  as  to  raise  the  price  of  freight  to 
an  extraordinary  height,  captors  are  not  necessarily  bound  to  that 
inflamed  rate  of  freight.  "When  no  such  circumstance  exists,  when 
a  ship  is  carrying  on  an  ordinary  trade,  the  charter  party  is 
undoubtedly  the  rule  of  valuation,  unless  impeached ;  the  captor 
puts  himself  in  the  place  of  the  owner  of  the  cargo,  and  takes  with 
that  specific  lien  upon  it.  But  a  very  different  rule  is  to  be  applied 
when  the  trade  is  subjected  to  extraordiaary  risk  and  hazard  from 
its  connection  with  the  events  of  war  and  the  redoubled  activity 
and  success  of  the  belligerent  cruisers.  It  appears  to  me  that  this 
is  a  case  of  that  kind ;  and  it  may  not  be  improper  to  advert  a 
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1804         little  to  the  nature  of  the  commerce  in  which  the  ship  was  engaged 
January  11.    -^  ^j^g  performance  of  a  contract  which  has  been  deemed  illegal, 

TheTwillino  both  in  this  Court  and  in  the  Court  of  Appeal.     In  such  a  service 
'       it  could  not  but  have  been  considered  as  an  adventure  of  some 

Sir  w.  Scott.  jja,zard  to  send  ships  on  a  new  and  experimental  trade,  which  was, 
in  its  effect,  to  put  Mr.  De  Coninck  into  the  place  of  the  Dutch 
East  India  Company.  The  owners  would  naturally  look  for  their 
indemnification  in  an  advanced  freight  in  terms  which  might  not 
be  in  any  degree  unfair  or  unreasonable  between  the  parties,  con- 
sidered as  the  premiums  of  a  voyage  eminently  hazardous  on 
account  of  its  illegality,  as  against  the  rights  of  this  country.  Mr. 
De  Coninck  also  might  look  for  his  indemnification  to  the  Dutch 
East  India  Company  in  the  price  at  which  he  had  obtained 
this  contract,  in  consequence  of  their  distress.  Considerations 
of  this  nature  might  render  it  a  real  and  fair  contract  between 
the  parties ;  but  the  freight,  as  a  burthen  upon  the  English 
captor,  does  not  come  loaded  with  all  these  considerations,  none 
of  which  apply  to  him.  The  cases  of  the  corn  ships  do,  I 
think,  bear  a  fair  analogy  to  this  case.  I  remember  well 
that  in  those  cases  a  paper  was  thrown  on  this  table  stating 
the  price  not  to  be  unreasonable,  under  the  opinion  of  some  of  the 
most  respectable  merchants  of  this  town,  that  such  would  be  the 
price  paid  by  the  Erench  consignee  under  the  then  distressed  state 
of  the  French  market.  But  the  Court  said  that  they  mistook  the 
principle,  and  were  deciding  a  question  of  law,  viz.,  that  the 
captor  was  in  all  cases  bound  to  stand  to  the  chartered  price,  if  not 
impeached  by  the  real  prices  of  the  market.  The  principle  of  that 
decision  is  not,  in  my  opinion,  improperly  pressed  into  the  present 
case,  and  it  does  sufficiently  confirm  the  general  position  that 
captors  are  not  in  all  cases  bound  by  the  terms  of  the  charter 
party,  though  they  may  not  be  colourable  or  liable  to  any  imputa- 
tion of  fraud.  At  the  same  time,  the  Registrar  and  merchants  will 
not  depart  from  the  charter  party  without  good  cause,  and  without 
looking  on  all  sides  for  information.  Something  has  been  thrown 
out  in  argument  as  if  they  had  looked  no  further  than  to  the  two 
particular  cases,  in  which  a  freight  of  ninety-five  dollars  per  ton 
has  appeared  to  have  been  the  freight  stipulated  for  a  similar 
voyage  in  Copenhagen  about  the  same  time.     I  cannot  suppose 
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that  to  he  the  case ;  on  the  contrary,  knowing  their  experience  in        1804 

matters  of  trade,  their  opportunities  of  information,  and  the  strict "^""''^ L 

sense  which  they  entertain  of  their  duty  to  the  Court  and  to  the  TheTwillino 
puhlio,  I  am  to  suppose  that  they  look  abroad  on  all  sides  to  obtain 
all  possible  information  that  may  enable  them  to  do  justice 
between  the  parties.  .  I  consider  their  report  not  as  an  opinion 
formed  only  with  a  reference  to  those  two  cases  of  Mr.  De  Coninck, 
but  as  the  result  of  deliberate  inquiries  by  which  they  were  led  to 
consider  this  allowance  as  an  adequate  freight  for  such  a  voyage 
under  all  the  circumstances  that  were  fairly  applicable  to  it. 
Affirming  the  general  principle,  I  shall  refer  the  report  back  for 
their  reconsideration. 


THE  NOSTEA  SIGNOEA  DB  BEGONA.  [6  c.  Rob.  97.] 

Contrahand — Besin — Mercantile  Port. 
Eesin  consigned  to  a  mercantile  port  held  not  contraband. 

In  this  case  a  question  arose  respecting  the  contraband  quality        1804 
of  resin  going  from  St.  Sebastian  to  the  port  of  Nantes.  anuanj ^ 

On  the  part  of  the  captors  the  King's  Advocate  contended  that  it 
was  an  article  much  used  as  an  ingredient  in  various  military 
preparations,  and  that  it  was  to  be  deemed  contraband. 

Sir  W.  Scott. — Are  there  any  cases  in  which  this  article  has 

been  held  to  be   contraband  on  a  destination  to  a  port  merely 

mercantile  ?     If  it  had  been  going  to  a  military  port  of  the  enemy 

I  should  have  had  no  hesitation,  as  there  are  many  cases  in  which, 

under  such  circumstances,  it  has  been  deemed  contraband.     Groing 

to  a  mercantile  port  (a),  it  is  not,  I  think,  so  decidedly  of  a  warlike 

nature  as  to  be  excluded  from  the  favourable  considerations  that 

are  applied  to   other  articles  ancipitis  usiis.      I   shall  therefore 

decree  restitution. 

{a)  Santa  Bona  Ventura.  Eesin  on  Admiralty  Court  of  Malta.  Tlie 
board  a  Portuguese  ship  to  Nantes  judgment  was:  "It  isnot  to  be  under- 
restored  to  tbe  owner  of  the  ship.  stoodtbatbrimstonecannotbecontra- 
December  12tb,  1747.  In  the  ship  band  in  any  case,  but  merely  that  it 
Carpenter,  January  24th,  1810,  a  is  not  under  the  circumstances  of  [2  Acton,  11.] 
simUar  question  arose  as  to  brim-  this  case." 
stone,    on    appeal    from    the  Vioe- 

K.  FT' 
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128.] 

Capture — Enemy  Gargo — Transfer  in  Contemplation  of  War — Condemnation. 

A  transfer  of  property  in  transitu,  before  a  declaration,  of  war,  but  in 
contemplation  of  war,  is  invalid  (a). 

1804  This  was  a  question  on  the  legality  of  a  contract  made  for 

^'"""^'^  ^-      colonial  produce,  in  transitu  10th  May,  1803,  before  the  wax,  but 


in  avowed  contemplation  of  war  on  the  part  of  the  contracting 
parties. 

On  the  part  of  the  capture,  the  King's  Advocate  and  Parsons. — 
This  question  relates  to  a  very  considerable  quantity  of  colonial 
produce,  in  this  and  in  other  vessels,  shipped  as  Dutch  property  on 
board  a  Dutch  vessel  bound  to  Holland,  but  purchased  in  itinere 
by  Mr.  Jonassen,  of  Embden,  under  a  contract  of  the  10th  May, 
1803. 

On  the  other  side,  Arnold  and  Laurence. 

SiK  W.  Scott. — This  question  arises  on  parts  of  several  cargoes 
put  on  board  Dutch  ships  in  January  and  February,  1803,  and 
brought  in  under  the  general  embargo  on  Dutch  property  previous 
to  hostilities  in  the  month  of  May.  The  property  is  documented 
for  the  account  and  risk  of  certain  estates  in  Surinam;  and 
certainly,  if  it  was  not  allowable  under  any  considerations  to  aver 
against  the  evidence  of  the  ships'  documents,  it  must  be  subject  to 
condemnation  as  Dutch  property.  But  the  Court  has  opened  a 
door  to  such  claims  in  opposition  to  the  averment  of  the  ships' 
papers ;  and  it  has  done  this  on  a  consideration  of  the  fair  course 
of  mercantile  speculation  in  time  of  peace.  It  has  even  allowed  a 
change  of  property  in  transitu,  by  the  transfer  of  the  bills  of  lading, 
where  it  had  been  done  without  any  view  of  accommodation  to 
relieve  the  seller  from  the  pressure  or  prospect  of  war.  In  the 
present  instance,  there  is  no  proof  of  any  transfer  of  the  bills  of 
lading,  except  as  to  one  or  two  parcels  of  goods  belonging  to  the 

(a)  See  tbe  Baltica,  Vol.  II, 
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widow  Noble,  which  do  indeed  bear  an  endorsement,  but  whether        180* 

they  were  so  endorsed  before  or  after  the  war  it  does  not  appear.  _L_ 

This  alone  would  be  sufficient  .to  defeat  the  claim  ;  since,  till  the      The  Jan 

Febdeeick. 

bill  of  lading  was  so  endorsed,  the  contract  would,  I  apprehend,  be 
a  thing  remaining  in  coyenant  only.  It  might  subject  the  party 
to  an  action  damni  dati,  but  it  would  not  amount  to  a  transfer, 
being  only  an  engagement  that  the  goods  should  be  transferred 
when  they  arrived.  That  a  transfer  may  take  place  in  transitu  has, 
I  have  already  observed,  been  decided  in  two  or  three  cases  where 
there  had  been  no  actual  war,  nor  any  prospect  of  war,  mixing 
itself  with  the  transaction  of  the  parties.  But  in  time  of  war  this 
is  prohibited  as  a  vicious  contract :  being  a  fraud  on  belligerent 
rights,  not  only  in  the  particular  transaction,  but  in  the  great 
facility  which  it  would  necessarily  introduce  of  evading  those 
rights  beyond  the  possibility  of  detection.  It  is  a  road  that  in 
time  of  war  must  be  shut  up  ;  for  although  honest  men  might  be 
induced  to  travel  it  with  very  innocent  intentions,  the  far  greater 
proportion  of  those  who  passed  would  use  it  only  for  sinister  pur- 
poses, and  with  views  of  fraud  on  the  rights  of  the  belligerent. 
This,  however,  is  not  a  contract  made  in  time  of  war  ;  and  there- 
fore an  important  question  is  raised,  whether  the  contemplation  of 
war  would  have  the  same  effect  in  vitiating  these  contracts  as  actual 
war  ?  It  cannot  be  said  that  all  engagements  in  the  proximity  of 
war,  into  which  the  speculation  of  war  might  enter,  as,  for  instance, 
with  regard  to  the  price,  would  therefore  be  invalid.  The  con- 
templation of  war  is  undoubtedly  to  be  taken  in  a  more  restricted 
sense.  But  if  the  contemplation  of  war  leads  immediately  to  the 
transfer,  and  becomes  the  foundation  of  a  contract  that  would  not 
otherwise  be  entered  into  on  the  part  of  the  seller,  and  this  is 
known  to  be  so  done  in  the  understanding  of  the  purchaser, 
though  on  his  part  there  may  be  other  concurrent  motives,  as  in 
the  case  of  the  Rendshorg,  such  a  contract  cannot  be  held  good,  on 
the  same  principle  that  applies  to  invalidate  a  transfer  in  transitu 
in  time  of  actual  war.  The  motive  may  indeed  be  difficult  to  be 
proved,  but  that  will  be  the  difficulty  of  particular  cases.  Sup- 
posing the  fact  to  be  established  that  it  is  a  sale  under  an  admitted 
necessity  arising  from  a  certain  expectation  of  war,  that  it  is  a  sale 
of  goods  not  in  the  possession  of  the  seller,  and  in  a  State  where 
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they  could  not  during  war  be  legally  transferred  on  account  of  the 
fraud  on  belligerent  rights,  I  cannot  but  think  that  the  same  fraud 
is  committed  against  the  belligerent — not,  indeed,  as  an  actual 
belligerent,  but  as  one  who  was  in  the  clear  expectation  of  both 
the  contracting  parties  likely  to  become  a  belligerent — ^before  the 
arrival  of  the  property  which  is  made  the  subject  of  their  agree- 
ment. The  nature  of  both  contracts  is  identically  the  same,  being 
equally  to  protect  the  property  from  capture  of  war — not,  indeed, 
in  either  case,  from  capture  at  the  present  moment  when  the  eon- 
tract  is  made,  but  from  the  danger  of  capture  when  it  was  likely  to 
occur.  The  object  is  the  same  in  both  instances,  to  afford  a 
guarantee  against  the  same  crisis.  In  other  words,  both  are  done 
for  the  purpose  of  eluding  a  belligerent  right,  either  present  or 
expected.  Both  contracts  are  framed  with  the  same  animofrau- 
dandi,  and  are,  in  my  opinion,  justly  subject  to  the  same  rule. 

Upon  the  general  ground,  also,  of  guarding  against  fraud,  it 
appears  to  me  to  be  equally  necessary  to  apply  the  same  rule  to 
antecedent  contracts  of  this  nature.  The  danger  and  extent  of 
the  mischief  to  be  apprehended  is  perhaps  greater,  as  it  is  the  only 
method  by  which  the  accumulation  of  colonial  produce  could  be 
brought  home.  It  is  to  be  observed  also,  that  the  destination  is 
from  the  colony  to  the  port  of  the  mother  country,  in  which,  with 
the  slightest  management,  a  system  of  protecting  the  interests  of 
the  enemy  might  be  constructed  which  no  vigilance  could  detect. 
I  am  of  opinion,  therefore,  that  if  the  papers  and  letters  which 
have  been  produced  do  sufficiently  establish  the  purpose  attributed 
to  the  contract— if  it  is  proved  to  have  been  built  immediately  and 
fundamentally  on  the  contemplation  of  war  on  the  part  of  the 
seller,  and  that  it  would  not  otherwise  have  fallen  into  the  hands 
of  the  purchaser — it  is  an  illegal  contract,  and  must  so  be  held  on 
every  ground  on  which  similar  contracts  in  time  of  war  have  been 
held  to  be  invalid. 

It  remains,  then,  only  to  consider  the  evidence  of  this  fact, 
though  perhaps  a  preliminary  question  might  not  unfairly  be 
raised  which  would  have  excluded  all  other  observations,  viz., 
whether  in  truth  this  contract  was  a  hon&fide  transfer. 


[After  an  examination  of  the  evidence  the  Court  concluded.] 
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But  taking  it  to  be  a  hond,  fide  contract,  yet  being  formed  in        1804 
transitu,  for  the  purpose  of  withdrawing  the  property  from  capture,        """   ' 


it  does  intimately  partake  of  the  nature  of  those  contracts  which     The  Jan 

,  .  Fbbdebiok. 

have,  m  the  repeated  decisions  of  this  and  of  the  Supreme  Court,        

been  pronounced  null  and  invalid ;  and  I  pronounce  this  property  "    •   oo  . 

subject  to  condemnation. 


THE  WILHELMSBEEG.  [s  c.  Rob. 

142.] 
Capture — Prize  Act — Duty  of  Captor — Convenient  Port — Damages  and  Costs. 

When  a  vessel  is  not  taken  to  a  convenient  port  for  adjudication,  tlie 
captor  is  liable  to  be  condemned  in  damages  and  costs. 

This  was  a  question  of  costs  and  damages,  owing  to  the  neglect        i^"* 

of  the  captor  not  bringing  the  vessel  into  what  could  be  reasonably  l 1 

termed  a  convenient  port  under  the  Prize  Act.   (43  Greo.  3,  c.l  61  (a) .) 

Sir  W.  Scott. — This  ship  was  seized  on  a  voyage  from 
Amsterdam  to  Archangel,  under  a  suspicion,  I  presume,  of  Dutch 
property.  She  was  going  in  ballast  to  bring  a  cargo  to  Amsterdam, 
and  appears  to  have  been  very  much  in  the  habit  of  Dutch  trade, 
particularly  during  the  war.  On  these  and  other  grounds,  it  could 
not  be  fairly  denied  that  there  were  circumstances  to  justify  the 
seizure ;  but  the  second  act  of  sending  the  vessel  to  such  a  place  as 
Shetland  is  not  so  defensible.  The  Prize  Act  undoubtedly  gives 
the  captor  some  latitude  on  this  subject :  he  is  directed  generally 
"  to  send  his  prize  to  some  convenient  port."  Shetland  cannot,  I 
think,  be  considered  in  any  manner  as  such  a  port.  It  is  a  place 
where  the  captor  cannot  get  advice ;  much  less  can  the  claimant 
learn  in  what  manner  to  proceed,  or  where  to  resort  for  justice. 
The  captor  is  certainly  not  justified  under  the  Prize  Act  to  select 
any  port  that  he  pleases.  It  must  be  a  convenient  port,  and  in 
that  consideration  the  convenience  of  the  claimant  in  proceeding 
to  adjudication  is  among  one  of  the  first  things  to  which  the  atten- 
tion of  the  captor  ought  to  be  addressed.  If  the  vessel  had  been 
sent,  in  the  first  instance,  to  Leith,  or  Berwick,  or  to  any  of  the 

(a)  TMs  point  is  no  longer  regulated  by  statute.  See  Naval  Prize  Manual, 
No.  654.     (March,  1904,  Art.  111.)     See  also ;?os<,  p.  555. 
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principal  northern  ports  of  this  kingdom,  the  consequences  that 
have  arisen  in  this  case  could  not  have  ensued.  The  papers  were 
brought  in  on  the  2nd  of  August,  but  nothing  more  was  done  till 
the  16th.  In  the  meantime,  the  vessel  was  removed  to  Leith,  and 
on  the  23rd  of  August  an  offer  was  made  to  release.  Surely  it 
cannot  be  maintained  that  no  damage  had  accrued  at  this  time 
when  the  ofCer  was  made.  The  master  swears  that  he  could  not 
obtain  his  papers,  and  that  it  was  too  late  in  the  year  to  prosecute 
his  voyage  to  Archangel.  The  offer,  it  seems,  was  rejected  on  this 
account,  and  because  there  was  no  reservation  of  costs  and  damages, 
which  might  very  prudently  and  in  most  cases  very  safely  be 
made.  I  cannot  think  that  the  neutral  master  acted  in  any  manner 
improperly  in  declining  such  an  offer,  being  only  told  to  go  about 
his  business,  and  that  he  would  hear  no  more  of  the  matter.  To 
release  a  vessel  in  this  summary  manner,  without  her  consent,  after 
she  was  once  brought  in,  would  be  contrary  to  the  directions  of 
the  Prize  Act.  Upon  the  whole,  considering  that  the  Court  is 
called  upon  to  beat  down  and  discourage  the  notion  that  captors 
may  carry  their  prize  wherever  they  please,  and  that  the  injury 
sustained  in  this  case  has  proceeded  entirely  from  that  mistake,  I 
shall  allow  one  month's  demurrage  and  the  expenses  of  the  present 
hearing. 


[5  C.  Eob. 
lis.] 
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Salvage — Recapture — Non-  Commissioned  Vessel. 
Salvage  on  recapture  can  be  claimed  by  a  non-commissioned  vessel. 

This  was  a  case,  on  the  admission  of  an  allegation  of  joint  re- 
capture on  the  part  of  the  King's  ship,  pleading  the  affidavits  of 
some  French  sailors  who  were  on  board  the  recaptured  ship.  The 
recaptui-e  was  made  by  a  non-commissioned  vessel,  and  proceediags 
were  first  instituted  on  the  part  of  the  Admiralty  as  for  droits  of 
Admiralty,  but  were  discontiaued.  The  Loyal  Briton  afterwards 
appeared,  demanding  salvage  in  her  own  right. 

In  support  of  the  allegation,  the  King's  Advocate  and  Arnold. — 
The  first  point,  which  appears  one  of  considerable  importance,  is 


THE  ZACHEMAN.  ^^^ 

whether  the  non-oommissioned  vessel  has  any  persona  standi  before        1804 
the   Court.      In  the  ease  of  an  original  capture  she  could  not         "^    — 
maintain  an  interest  in  prize.     In  recapture  also,  which  partakes  Thb  Ubanu. 
intimately  of  the  nature  of  prize,  the  same  principle  seems  equally 
to  bar  the  non-commissioned  person  from  maintaining  a  suit  for 
salvage,  and  it  is  presumed  that  no  instance  can  he  produced  in 
which  such  an  interest  has  been  pronounced  for. 

Court. — Surely  a  distraction  has  been  always  held  in  cases  of 
salvage.  There  must  be  many  oases  in  which  the  claims  of  non- 
commissioned persons  have  been  allowed  for  salvage  on  retaking 
property  out  of  the  hands  of  the  enemy.  The  words  of  the  Prize 
Act  appear  to  me  clearly  to  recognise  such  a  practice,  which  direct 
salvage  to  be  paid  on  recapture  by  his  Majesty's  ships  of  war,  or 
any  privateer,  or  other  ship  or  vessel  or  boat  under  his  Majesty's 
protection  and  obedience.     Objection  over-ruled. 


THE  ZACHEMAN.  [5  c.  Kob. 

152.] 
Capficre — Restitution — Pre-emption — Belay — Payment  of  Damages  hy  British 
Oovernment. 

When  a  cargo  should  have  been  restored,  but  the  British.  Government 
had  a  right  to  pre-emption,  and  delay  occurred  in  the  exercise  of  this 
right:  Held,  that  his  Majesty's  Government  should  pay  damages  in 
the  nature  of  demurrage. 

This  was  a  case  on  the  detention  of  a  Swedish  ship  with  a  cargo        1804 
of  iron  and  1,200  barrels  of  tar,  taken  on  a  voyage  from  a  Swedish         "^  ^' 
port  to  Eochefort. 

The  King's  Advocate  stated  that  the  ship  had  been  offered  to  be 
restored,  that  the  cargo  being  tar  consigned  to  a  port  of  the  enemy 
had  been  detained  for  pre-emption,  but  that  the  offer  was  at  last 
declined  on  the  part  of  government. 

On  the  part  of  the  claimant,  Laurence  stated  that  the  vessel  had 
been  taken  so  long  ago  as  March,  that  compensation  was  due  for 
the  detention  under  the  second  and  third  articles  of  the  late  con- 
vention with  Sweden. 


Zaohbman. 
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1804  In  reply,  the  King's  Advocate  and  Robinson. — The  captor  in  this 
^"y"^-       case  has  done  nothing  but  what  was  perfectly  justifiable.     To 

The  detain  and  send  in  a  cargo  of  tar  bound  to  such  a  port  as  Eoche- 
fort  was  an  act  of  duty  which  he  was  not  at  liberty  to  omit.  The 
very  Treaty  {a)  referred  to  seems  to  indemnify  the  captor  in  this 
instance,  by  the  distinctions  made  in  the  second  and  third  articles, 
between  cargoes  of  this  kind  bound  to  neutral  ports  and  those 
going  to  the  port  of  the  enemy.  In  the  former  case  it  is  provided, 
"  that  if  a  cargo  bound  to  a  neutral  port  is  brought  in  on  suspicion 
of  a  destination  to  the  port  of  an  enemy,  and  it  afterwards  appears 
that  the  destination  was  actually  to  the  neutral  port,  she  shall  be 
restored  with  compensation,  &c."  that  is,  as  against  the  captor. 
In  the  next  article,  the  case  of  such  cargoes  bound  to  the  port  of 
the  enemy  is  provided  for.  It  is  there  considered  as  a  case  of  pre- 
emption, in  the  exercise  of  which  the  bringing  in  must  be  justified 
as  a  preparatory  step,  and  if  any  delay  takes  place,  it  is  obviously 
not  to  be  imputed  to  the  captor,  who  is  by  that  very  article  of  the 
Convention  virtually  authorised  to  bring  in  such  a  cargo. 

SiE  "W.  Scott. — I  have  no  hesitation  in  pronouncing  that  the 
seizure  in  this  case  was  perfectly  justifiable.  In  the  case  of  a  ship 
carrying  such  a  cargo  as  tar  to  one  of  the  great  naval  arsenals  of 
the  enemy,  it  was  not  improper  to  bring  in  for  inquiry  as  to  the 
fact  of  property,  whether  it  was  going  on  the  private  account  of 
the  neutral  merchant  or  under  a  contract  with  the  government,  by 
which  those  arsenals  are  more  usually  supplied.  The  captor  had  there- 
fore a  perfect  right  to  have  the  formal  papers  verified.  In  bringing 
in  and  taking  the  depositions,  the  captors  were  in  my  opinion 
perfectly  justifiable.  That  being  done,  the  effect  of  this  evidence 
ought  to  have  induced  them  to  consent  to  restitution.  Then  comes 
the  question  of  pre-emption.  In  the  Convention  lately  entered 
into,  this  country  has  been  induced  to  waive  its  former  right  of 
forfeiture  for  that  of  pre-emption,  which  Sweden  has  admitted, 
and  I  think  in  terms  which  do  warrant  the  construction  put  upon 
them,  in  argument,  that  they  justify  the  bringing  in.  As  to  the 
exercise  of  the  right  of  pre-emption,  if  particular  orders  from 

(a)  25tli  July,  1803. 
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government  are  necessary,  I  apprehend  that  there  is  some  mode         1804 


1. 


Sir  W.  Soott. 


in  which  those  orders  can  be  expeditiously  obtained.  The  terms 
of  the  treaty  seem  to  relate  principally  to  the  time  taken  in  The 
unlivery ;  but  if  the  ship  is  detained  as  a  warehouse,  under  any 
uncertainty  as  to  the  intention  of  government,  the  equity  of  the 
treaty  will,  I  think,  extend  also  to  such  detention.  The  ship  was 
brought  in  on  the  20th  of  March,  the  claim  was  given  on  the  27th, 
and  on  the  31st  the  offer  of  restitution  was  made.  Since  that  time 
there  seems  to  have  been  some  delay.  In  the  present  case,  which 
is  perhaps  the  first  that  has  arisen  under  the  treaty,  and  one  of  not 
the  most  favourable  complexion,  I  should  be  unwilling  to  press 
these  considerations  to  the  utmost ;  but  I  wish  it  to  be  understood 
that  cases  of  this  description  must  be  conducted  with  great  tender- 
ness to  the  neutral  interest,  and  that  as  little  time  as  possible  must 
be  lost  in  deliberation.  Some  demm-rage  must  be  allowed,  but  not 
against  the  captors  in  this  case.  I  shall  allow  three  weeks  demur- 
rage to  be  paid  by  his  Majesty's  Government ;  and  I  wish  that 
the  Admiralty  may  be  apprised  that  under  the  treaty  which  now 
exists,  matters  of  this  kind  must  not  be  kept  subject  to  long  nego- 
tiation, since  it  is  not  less  expedient  for  the  purposes  of  justice  than 
for  the  interests  of  aU  parties  concerned  that  a  prompt  answer 
should  be  returned  as  to  the  disposition  of  government  to  avail 
itself  of  the  right  of  pre-emption. 


THE  ELSEBE.  [5  c.  Eob. 

173.] 
Search— Convoy — Liahiliiy  of  Owner  of  Cargo  on  Convoyed  Ship — Property  of 
Neutral — Bight  of   Crown  to    release   lief  ore  Adjudication — Non-consent 
of  Captor. 

A  neutral  owner  of  cargo  is  presumed  to  be  bound  by  the  act  of  tbe 
master  of  a  ship  wbo  places  Ms  vessel  under  a  convoy  whioli  sub- 
sequently resists  search. 

The  Crown  has  a  right  to  order  the  release  of  a  captured  vessel  before 
adjudication,  since  prize  is  a  creature  of  the  Crown,  and  the  captor 
derives  his  right  by  grant  from  the  Crown. 

This  was  a  case  of  considerable  importance  and  delicacy,  arising        1804 
on  an  order  of  government  for  the  release  of  several  vessels,  being   ■^'^''""^^'"  ^^- 
part  of  the  second  Swedish  convoy,  under  particular  circumstances. 
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1804  The  question  made  on  the  part  of  the  captors  was  whether  the 

'  Crown  had  such  a  power,  or  rather  whether  a  right  and  interest  in 
TheEisebe.  tlie  thing  taken  did  not  vest  in  the  captor  at  the  time  of  seizure 
under  the  grant  of  prize  made  to  captors  by  the  Order  of  Council, 
the  Proclamation,  and  the  Prize  Act,  in  such  a  manner  as  to  entitle 
the  captor  to  proceed  to  adjudication,  notwithstanding  an  order  of 
release  on  the  part  of  government. 

The  question  was  argued  by  the  King's  Advocate  and  RoUnson 
on  the  part  of  the  Crown ;  by  Laurence  and  Swaley  on  the  part  of 
the  claimant ;  and  by  Arnold  and  Burnahy  for  the  captor. 

Sir  W.  Scott. — This  question,  which  has  been  very  elaborately 
argued,  arises  on  several  Swedish  ships  with  their  cargoes,  belonging 
to  subjects  of  other  countries  and  cities,  taken  under  the  convoy  of 
a  Swedish  man-of-war  and  proceeded  against  on  that  ground. 
Several  points  have  been  made  on  behalf  of  the  owners  of  the 
ships  and  cargoes;  one  applying  to  the  ships  as  well  as  to  the 
cargoes,  and  two  that  are  peculiar  to  the  cargoes.  With  respect  to 
them,  it  is  first  contended  that  they  belong  not  to  Swedes,  but  to 
subjects  of  the  Hanse  towns,  and  that  they  are  not  involved  in  the 
penalties  of  Swedish  resistance,  which  was  an  act  of  the  Swedish 
Government,  and  will  not  bind  the  subjects  of  other  powers ;  that 
the  proprietors  of  the  cargoes  were  not  privy  to  this  fact ;  and  that 
the  masters  of  the  vessels  were  not  the  agents  of  the  cargoes  so  as 
to  bind  them.  This  is  contended  on  the  same  principle  that  has 
been  adopted  by  the  Court  in  some  blockade  cases,  where  ships, 
sailing  originally  in  ignorance  of  the  war,  and  having  been  warned 
in  their  voyage,  have  nevertheless  persisted  obstinately  in  their 
original  destination  to  the  blockaded  port.  I  am  of  opiaion  that 
this  defence  cannot  be  set  up  with  effect,  since  in  the  only  charter- 
party  which  has  been  produced,  and  which  must  be  taken  as 
produced  by  the  claimants  as  representatives  of  the  rest,  there  is 
an  express  stipulation  that  the  ship  should  proceed  under  convoy. 
But  I  will  take  the  case  on  a  supposition  that  there  was  no  such 
engagement.  The  master  associates  himself  with  a  convoy,  the 
instructions  of  which  he  must  be  supposed  to  know ;  he  puts  the 
goods  under  unlawful  protection,  and  it  must  be  presumed  that  this 
is  done  with  due  authority  from  the  owners  and  for  their  benefit. 
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It  is  not  the  case  of  an  unforeseen  emergency,  happening  to  the        1804 

ship  at  sea,  where  the  fact  itself  proves  the  owners  to  be  ignorant  . 1 

and  innocent,  and  where  the  Court  has  held,  that  being  proved  ThbEmbbb. 
innocent  by  the  very  circumstances  of  the  case,  they  shall  not  be  SirW.  Scott. 
boimd  by  the  mere  principle  of  law  which  imposes  on  the  employer 
a  responsibility  for  the  acts  of  his  agent.  On  the  contrary,  it  is  a 
matter  done  antecedently  to  the  voyage,  and  must  therefore  be 
presumed  to  be  done  on  communication  with  the  owners  and  with 
their  consent ;  and  the  effect  of  this  presumption  is  such  that  it 
cannot  be  permitted  to  be  averred  against ;  inasmuch  as  all  the 
evidence  must  come  from  the  suspected  parties  themselves,  without 
affording  a  possibility  of  meeting  it,  however  prepared.  The  Court 
has  therefore  thought  it  not  unreasonable  to  apply  the  strict  prin- 
ciple of  law  in  a  case  not  entitled  to  any  favoui-,  and  holds,  as  it 
does  in  blockade  cases  of  that  description,  that  the  master  must  be 
taken  to  be  the  authorised  agent  of  the  cargo,  that  he  has  acted 
under  powers  from  his  employer,  and  that,  if  he  has  exceeded  his 
authority,  it  is  barratry,  for  which  he  is  personally  answerable,  and 
for  which  the  owner  must  look  to  him  for  indemnification.  I  pass 
over  many  considerations  which  have  been  properly  pressed  in 
argument ;  but  I  cannot  omit  to  observe  that  this  is  not  merely  a 
question  arising  on  a  single  act  of  limited  consequence,  it  is  a  pre- 
tension of  infinite  importance  and  of  great  extent,  being  nothing 
less  than  an  opposition  to  the  general  law  of  search,  by  which,  if 
it  could  in  one  instance  be  admitted,  the  whole  provisions  of  the 
law  of  nations  on  that  head  might  be  effectually  defied ;  for  if  this 
principle  could  be  maintained,  by  an  interchange  of  convoys  the 
whole  unlawful  business  might  be  carried  on  with  security.  To 
put  the  goods  of  one  country  on  board  the  ships  of  another  would 
be  a  complete  recipe  for  the  safety  of  the  goods,  with  a  trifling 
alteration,  easily  understood,  and  easily  practised,  whilst  the 
mischief  itself  would  exist  in  full  force. 

Secondly,  it  is  contended  that  no  grant  of  prize  made  by  the 
Crown  attaches  upon  such  property  as  this,  because  the  grant  is  of 
property  of  the  King's  enemies — that  is,  of  the  French  and  other 
nations  with  whom  we  are  at  war.  But  the  grant  is  not  so  con- 
strued and  applied.  It  is  held  in  construction  and  practice  to 
embrace  all  property  liable  to  be  condemned  as  prize,  and  not 
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1804         particiilarly  reserved    by  the  rights   of    the   Crown   or  of    the 
eceinber  19.   ji^(jjjiij.a,lty.     By  fiction,  or  rather  by  intendment  of  law,  all  pro- 
TheElseee.   perty  condemned  is  the  property  of  enemies — that  is,  of  persons  so 
Sir  w.  Scott,   to  be  considered  in  the  particular  transaction  ;  and  half  the  busi- 
ness of  this  Court  is  exercised  on  such  property,  in  determining 
whether  it  is  not  liable  to  be  condemned  as  prize  to  the  captors. 
It  is  therefore  a  position  not  seriously  to  be  maintained  that  the 
captor's  grant  does  not  reach  to  this  extent  by  the  constant  coui-se 
of  interpretation  authorising  such  a  construction. 

These  two  points  being  disposed  of,  which  are  confined  to  the 
cargoes,  another  of  much  greater  extent,  as  comprehending  both 
ships  and  cargoes,  and  of  still  greater  importance,  is  suggested  to 
arise  upon  the  facts  of  this  case.  As  it  was  a  point  on  which  the 
rights  of  the  Crown  were  directly  involved,  I  felt  it  to  be  my 
indispensable  duty  to  call  on  those  who  are  specially  entrusted  with 
the  defence  of  the  interests  of  the  Crown  to  assert  and  vindicate 
those  rights,  unless  it  was  the  intention  either  to  disclaim  them 
entirely,  or  at  least  to  waive  the  exercise  of  them  on  the  present 
occasion.  When  the  rights  of  the  Crown  were  brought  forward  by 
the  claimant,  in  a  way  which  it  was  impossible  not  to  notice,  the 
Court  was  bound,  as  every  Court  would  be,  to  take  care  that 
justice  was  done  to  them.  The  rights  of  the  Crown  are  public 
rights,  conferred  not  merely  for  private  purposes,  or  for  personal 
splendour,  but  for  the  public  service,  and  to  answer  the  great 
exigencies  of  public  interest  and  claims  of  public  justice  ;  as  such 
they  demand  the  active  protection  of  every  Court  in  which  the 
occurrence  of  them  is  suggested  to  arise.  The  right  which  is 
asserted  by  the  claimant,  and  is  denied  on  the  part  of  the  captor,  is 
that  of  releasing  ships  and  goods  that  had  been  taken  jure  belli, 
before  adjudication  and  without  the  consent  of  the  captors.  I  say 
without  consent,  because  I  think  I  must  hold,  upon  the  present 
evidence,  that  the  captors  have  not  done  any  act  by  which  they 
can  be  considered  as  communicating  their  consent. 

Before  such  a  question  can  with  propriety  be  introduced,  it  must 
appear  that  the  Crown  has  actually  exercised  the  power,  and  that 
the  party  has  not  renounced  the  benefit  of  it.  For,  if  the  Crown 
has  not  exercised  it,  or  if  the  party  has  renounced  the  benefit,  the 
Court  would,  for  obvious  reasons,  decline  to  entertain  a  question  of 
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tliis  high  nature,  without  an  actual  necessity  calling  for  the  dis-         1^04 

J)&C0i)th$T  19. 

cussion,  and  would  he  glad  to  dismiss  it  from  fui'ther  consideration.  ^ — 

That  the  Crown  has  exercised  the  power  in  this  instance,  is,  I  TheElsebe. 
think,  sufficiently  proved,  by  the  solemn  evidence  of  an  official  Sir  W.  Scott, 
letter  from  the  Secretary  of  State  for  the  Foreign  Department  to 
the  minister  of  that  country  whose  subjects  were  principally  inte- 
rested in  the  question,  informing  him  that  the  ships  were  released, 
and  that  orders  were  given  by  the  Lords  of  the  Admiralty  for  that 
purpose.     This  I  apprehend  is  the  regular  mode  of  communication 
with  the  ministers  of  foreign  powers ;  and  it  must  be  presumed 
that  what  is  so  communicated,  unless  disavowed,  is  the  act  of  the 
State.     It  proceeds  from  those  who  are  the  organs  of  the  State 
towards  foreign  powers  and  their  representatives,  and  what  they 
say  binds  the  State  unless  disavowed.     That  the  order  was  con- 
veyed immediately  through  the  Admiralty  is  no  objection  surely 
to  the  validity  of  the  act.     The  conveyance  of  the  orders  is  merely 
the  subordinate  and  instrumental  part  of  the  business  ;  and  I  take 
the  Admiralty  to  be  the  proper  channel  through  which  the  order 
for  release  should  be  transmitted  to  the  captors.    But  even  if  there 
had  been  some  little  irregularity  in  the  mode  of  transmitting  such 
an  order,  an  irregularity  such  as  may  and  must  sometimes  occur 
in  the  shifting  exigencies  of  the  public  service,  it  could -in  no 
degree  have  been  considered  as  vitiating  the  substance  and  effect 
of  the  thing.     Whether  the  communication  had  been  made  by  this 
or  that  hand  signifies  nothing ;  whether  it  was  in  writing  or  in 
words  signifies  nothing.   The  question  is,  whether  it  was  so  directed 
by  the  proper  authority  of  the  State ;  had  it  the  seal  and  impress 
of  that  original  authority  ?     Through  what  course  that  direction 
travelled,  whether  by  one  post  or  the  other,  is  a  matter  of  small 
moment,  and  perfectly  immaterial,  provided  the  fact  is  clear  that 
it  proceeded  from  the  State.    It  is  not  suggested  that  the  Admiralty 
did  not  issue  the  orders.     They  are  averred  to  have  been  procured 
by  the  Secretary  of  State,  and  are  not  at  this  moment  disavowed 
or  in  any  manner  receded  from  on  the  j)art  of  government  after 
the  call  which  the  Court  has  made  on  the  officers  of  the  Crown, 
for  the  purpose  of  knowing  in  what  light  they  are  to  be  considered. 
I  am  bound,  I  think,  to  hold  the  order  that  has  been  called  in 
question  to  have  proceeded  from  sufficient  authority,  and  to  stand 
at  this  moment  unrevoked. 
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1804  The  next  ground  that  has  been  taken  is,  that  the  party  had  not 

^"^"^ ""  '  accepted  the  release ;  and  if  this  had  been  shown,  it  would,  I  thiak, 
TheEisebe.  have  been  sufficient  to  defeat  the  effect  of  the  order.  It  would 
SirW.  Soott.  undoubtedly  have  been  competent  to  the  claimant  to  have  said, 
"  the  restitution  is  defective ;  I  will  not  accept  it,  but  will  go  to 
the  Courts  of  Justice  to  obtain  a  more  ample  compensation." 
Without  imputing  to  the  Crown  an  injustice,  which  is  not  to  be 
imagined,  it  cannot  be  conceived  that  the  party  would  have  been 
denied  his  resort  to  a  Court  of  Justice,  which  sits  principally  to 
enforce  the  rights  arising  from  the  law  of  nations.  If  he  had 
appealed  from  the  government  to  the  Court  of  legal  redress,  the 
Court  must  have  received  the  complaint  and  have  proceeded  to  an 
ultimate  determination  on  the  quantum  of  the  grievance  alleged ; 
and  by  such  a  conduct  the  party  might  fairly  have  been  considered 
to  have  waived  the  benefit  of  a  partial  release.  But  I  find  nothing 
of  the  kind.  The  letter  which  the  claimant  wrote  on  the  occasion 
has  been  very  properly  described  to  be  written  in  most  respectful 
terms.  It  is  a  letter  of  grateful  acceptance,  appealing  only  to  the 
equitable  consideration  of  government  for  some  further  compen- 
sation on  grounds  thereia  stated,  but  it  contains  no  appeal  to  the 
Court,  no  declining  of  the  offer  made  by  government.  On  the 
contrary,  it  is  rather  to  be  taken  as  a  total  relinquishment  of  all 
legal  remedy,  as  a  statement  of  their  case  in  a  style  of  political 
negotiation  merely,  and  containing  nothing  that  can  with  any 
propriety  be  deemed  a  waiver  of  the  release  then  offered.  Some- 
thing has  been  said  of  the  lapse  of  time  that  had  intervened  before 
the  papers  were  brought  to  the  notice  of  the  Court.  It  has  been 
great ;  but  I  cannot  blot  out  of  my  remembrance  the  important 
transactions  to  which  this  matter  has,  at  least  in  some  degree, 
given  birth.  Many  years  of  negotiation — I  am  sorry  to  add,  some 
months  of  actual  hostility — passed  before  this  question  was  happily 
adjusted  by  a  convention.  During  that  period  nothing  was  done 
in  this  Court.  When  the  general  question  was  settled  prospec- 
tively between  the  parties,  the  question  came  forward  with  respect 
to  the  fleet  of  which  these  vessels  composed  a  part.  Whilst  the 
question  respecting  the  whole  fleet  was  under  discussion,  these  ships 
had  a  right  to  stand  on  the  general  ground  of  defence  as  long  as 
it  might  possibly  be  determined  in  their  favour.  They  might  feel 
it  their  duty  so  to  do,  in  order  that  they  might  not  prejudice  the 
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rights  of  the  other  ships  associated  with  them.    Having  so  done        1804 

and  failed,  they  have  now  a  right  to  resort  to  the  benefit  of  the  - 

order  which  applied  to  them  exclusively,  and  to  call  upon  the  ofiScers  TheEmeee. 

of  the  Grown  either  to  admit  and  avow  these  papers  or  to  contradict  SirW.  Scott. 

and  renounce  them.     On  this  part  of  the  case  I  feel  myself  bound 

to  say  that  the  order  is  sufficiently  authenticated ;  that  the  Crown 

does  not  disavow  it ;  and  that  I  must  consider  the  case  as  subject 

to  the  effect  of  the  order,  whatever  that  may  legally  be,  for  the 

release  of  this  property. 

The  facts  then  being  completely  established,  the  question  of 
right  arises,  how  far  the  Crown  can  release  at  any  time  before 
adjudication  without  consent  of  the  captors  ?  It  is  an  important 
question  connected  with  most  momentous  consequences.  No  re- 
flecting man  can  approach  it  without  feeling  that  he  has  to  weigh 
a  matter  of  extreme  delicacy,  though  perhaps  not  of  equal  diffi- 
culty. Be  the  delicacy  or  the  difficulty  what  it  may,  however,  it 
will  be  the  duty  of  the  Court  to  meet  with  firmness  any  exigencies 
which  the  administration  of  justice  may  impose  upon  it. 

It  is  admitted  on  the  part  of  the  captors,  whose  interests  have 
been  argued  with  great  force  (and  not  the  less  effective,  surely,  for 
the  extreme  decorum  vrith  which  that  force  has  been  tempered), 
that  their  claim  rests  wholly  on  the  Order  of  Council,  the  Pro- 
clamation, and  the  Prize  Act.  It  is  not  (as  it  cannot  be)  denied 
that,  independent  of  these  instruments,  the  whole  subject-matter  is 
in  the  hands  of  the  Crown,  as  well  in  point  of  interest  as  in  point 
of  authority.  Prize  is  altogether  a  creature  of  the  Crown.  No 
man  has,  or  can  have,  any  interest  but  what  he  takes  as  the  mere 
gift  of  the  Crown.  Beyond  the  extent  of  that  gift  he  has  nothing. 
This  is  the  principle  of  law  on  the  subject,  and  founded  on  the 
wisest  reasons.  The  right  of  making  war  and  peace  is  exclusively 
in  the  Crown.  The  acquisitions  of  war  belong  to  the  Crown  ;  and 
the  disposal  of  these  acquisitions  may  be  of  the  utmost  importance 
for  the  purposes  both  of  war  and  peace.  This  is  no  peculiar 
doctrine  of  our  constitution ;  it  is  universally  received  as  a  neces- 
sary principle  of  public  jurisprudence  by  all  writers  on  the  subject, 
bello  parta  cedunt  reipublkce.  It  is  not  to  be  supposed  that  this 
wise  attribute  of  sovereignty  is  conferred  without  reason ;  it  is 
given  for  the  purpose  assigned,  that  the  power  to  whom  it  belongs 
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1804  to  decide  on  peace  or  war  may  use  it  in  the  most  beneficial  manner 
^"^'^  ^^  '  for  the  purposes  of  both.  A  general  presumption  arising  from 
TheBlsebe.  these  considerations  is,  that  government  does  not  mean  to  divest 
Sir  w.  Scott,  itself  of  this  universal  attribute  of  sovereignty,  conferred  for  such 
purposes,  unless  it  is  so  clearly  and  unequivocally  expressed.  In 
conjunction  with  this  universal  presumption  must  be  taken  also  the 
wise  policy  of  our  own  peculiar  law,  which  interprets  the  grants  of 
the  Crown  in  this  respect  by  other  rules  than  those  which  are 
applied  in  the  construction  of  the  grants  of  individuals.  Against 
an  individual,  it  is  presumed  that  he  meant  to  convey  a  benefit 
with  the  utmost  liberality  that  his  words  will  bear.  It  is  indif- 
ferent to  the  public  in  which  person  an  interest  remains,  whether 
in  the  grantor  or  the  taker.  With  regard  to  the  grant  of  the 
sovereign  it  is  far  otherwise.  It  is  not  held  by  the  sovereign  him- 
self as  private  property;  and  no  alienation  shall  be  presumed, 
except  that  which  is  clearly  and  indisputably  expressed. 

With  these  rules  of  interpretation  the  title  deeds  of  the  captors 
must  be  considered,  to  determine  whether  the  Crown  has  in  these 
deeds  renounced  that  power,  which  in  principle  it  possesses,  and  in 
practice  has  frequently  exercised.  If  there  is  anything  which  can 
be  supposed  to  produce  that  efEect,  it  must  be  the  conveyance  of  a 
right  of  some  species  or  other  to  other  persons,  and  these  can  be  no 
other  than  the  captors,  in  virtue  of  which  they  claim  an  indefea- 
sible interest  in  prize  once  taken.  The  right  contended  for  is  a 
right  to  seize  and  bring  to  adjudication  all  ships  of  the  enemy. 
Does  the  right  to  seize,  thus  generally  given,  alone  bind  the  Crown, 
so  as  to  bar  it  from  any  further  exercise  of  its  power  with  respect 
to  seizures  ?  Certainly  not ;  for  after  that  right  is  given  to  seize 
all  ships  of  the  enemy,  the  Crown  can  exempt  as  it  sees  fit.  The 
Crown,  which  declares  general  hostilities,  can  limit  their  operation. 
It  can  except  individuals  ;  it  grants  particular  passes ;  it  exempts 
particular  classes  of  the  enemy's  ships,  notwithstanding  the  right 
thus  given  of  seizing  all  ships.  If,  then,  the  right  of  seizing  all 
ships  thus  generally  given  does  not  bind  the  Crown  in  its  power  of 
qualifying  that  right  by  subsequent  modifications,  on  what  ground 
is  it  contended  that  the  exercise  of  its  power  with  respect  to  pro- 
ceeding to  adjudication  is  barred  by  the  mere  act  of  seizure?  The 
mere  act  of  seizure  surely  cannot  work  any  such  effect;  it  is  an  act 
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in  itself  in  some  degree  always  dubious  till  adjudication,  and        1804 
possitly  erroneous;  yet  this  dubious  act  is  to  convey  to  the  party  a 


right  indefeasible  to  proceed  to  adjudication,  when  the  very  pro-  ThbElsbbe. 
ceeding  may  be  a  further  wrong  done,  an  aggravation  of  costs  and  Sir  W.  Saott. 
damages  abeady  occasioned  by  the  improper  seizure.  I  attended 
with  great  impatience  to  the  able  argument  of  Dr.  Arnold  to  learn 
what  was  the  specific  nature  of  the  right  conferred  on  the  captors 
by  the  act  of  seizure,  to  which  the  effect  of  barring  the  power  of 
the  Crown  to  release  is  to  be  attributed.  It  is  admitted  to  be,  in 
degree,  an  imperfect  right.  In  species  it  was  stated,  if  I  under- 
stand the  argument,  to  be  a  jus  persequendi,  a  right  of  action,  and 
no  more ;  no  right  of  interest,  but  a  mere  right  of  bringing  to 
adjudication.  Whatever  is  the  nature  of  this  right,  it  is  conveyed 
only  in  the  Order  of  Council,  it  is  not  given  in  the  Proclamation 
or  the  Prize  Act.  It  is  indeed  recited  in  both  as  a  thing  otherwise 
existing,  but  it  makes  no  part  of  the  powers  conferred  in  either  of 
those  instruments.  Now,  according  to  the  construction  which  is  in 
my  opinion  to  be  put  upon  this  matter,  this  jus  persequendi,  as  it  is 
called,  is  not  a  right  conveyed,  but  a  duty  enjoined.  Captors  have 
generally  a  right  to  seize,  subject  to  this  duty  of  bringing  to  adju- 
dication, a  duty  enjoined  that  they  may  not  make  seizures  without 
bringing  the  ships  and  goods  seized  to  the  notice  of  the  proper 
tribunal,  in  order  to  prevent  the  right  of  seizure  from  degenerating 
into  piratical  rapine.  If  the  Crown  imposes  that  obligation  the 
Crown  can  release  it.  Supposing  the  Proclamation  and  Prize  Act 
to  be  out  of  the  way,  and  that  the  matter  stood  singly  upon  the 
Order  of  Council,  there  can  be  no  doubt  that  the  Crown  could  so 
release.  The  Crown  imposed  the  obligation,  and  so  far  as  the 
Order  of  Council  alone  is  considered  the  Crown  retains  the  whole 
interest.  If  the  prize  is  condemned,  it  must  be  condemned  to  the 
Crown  and  for  its  interest,  for  the  Order  of  Council  gives  no 
interest  to  captors.  No  doubt  could  exist,  supposing  the  matter  to 
stand  on  the  Order  of  Council  alone,  that  the  Crown  is  completely 
dominus  litis,  and  also  dominus  rei  litigatce,  supposing  there  is  no 
claim  maintainable  on  the  part  of  any  neutral  proprietor. 

As  far  as  any  light  to  the  extent  contended  for  can  be  supposed 
to  be  vested  in  the  captor,  then  it  must  be  attributed  to  some 
enlargement  of  these  rights  given  by  the  Order  of  Council,  derived 
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1804  from  the  Prize  Ajct  and  Proclamation.  Let  us  consider  what  this 
Deeemier  19.  enlargement  is.  The  Proclamation  gives  the  whole  property,  but 
TheElsebb.  not  till  after  adjudication;  until  that  time,  no  beneficial  interest 
SirW.  Soott.  attaches.  So  the  Prize  Act  in  like  terms  gives  the  whole  interest 
or  property,  in  opposition  to  that  proportional  and  partial  interest 
given  by  former  Acts  (a),  but  not  till  adjudication.  In  adverting 
to  these  instruments,  it  is  impossible  not  to  remark  the  very 
guarded  terms  in  which  the  benefit  is  conferred.  The  Proclama- 
tion gives  to  privateers  "  after  final  adjudication,  and  not  before ;" 
not  merely  after  adjudication,  but  superadding  a  negative  pregnant, 
"and  not  before."  With  regard  to  King's  ships,  the  grant  is 
expressed  with  similar  caution;  it  gives  the  neat  produce  of  all 
such  prizes  taken,  the  right  whereof  is  inherent  in  us  and  our 
Crown.  And,  again,  "  it  directs  that  such  prize  may  be  lawfully 
sold  or  disposed  of,  by  them  and  their  agents,  after  the  same  shall 
have  been  to  us  finally  adjudged  lawful  prize,  and  not  otherwise." 
What  is  the  use  of  these  guarded  expressions ;  surely,  not  merely 
the  object  of  protecting  the  interests  of  the  claimant  tiU  after 
adjudication  ?  The  Crown  cannot  be  supposed  to  be  anxious  to 
make  a  reservation  or  exception  of  that  which,  without  any  such 
exception,  would  be  perfectly  safe ;  for  no  interest  of  the  Crown 
or  its  grantee  could  divest  the  interest  of  the  claimant.  The 
reservation  must,  ex  necessitate  rei,  ex  defedu  alicujus  alterius 
materice,  apply  to  rights  over  which  the  Crown  has  a  dominion, 
and  which,  unless  reserved,  it  might  be  supposed  to  have  granted 
away.  What  are  these  rights  ?  The  right  of  controlling  the 
whole  proceeding  till  final  adjudication;  the  right  of  declaring 
that  the  party  shall  not  be  further  proceeded  against  as  an  enemy ; 

(a)  Before  the  statute  6  Anne,  0.  37,  conclusion  of  that  war,  which  hap- 

whioh  first  gave  to  the  captors  the  pened  in  1697.     On  the  breaking  out 

■whole  or  sole  benefit,  as  it  is  there  of  the  ensuing  war  against  France,  a 

termed,   and  which  has  been  con-  proclamation  issued,  1st  June,  1702, 

tinued  in    the    several    Prize   Acts  giving  to  her  Majesty's  ships  half, 

passed  since  that  time,  the  statute  and  to  privateers  the  whole  benefit 

4  &  5  William  &  Mary  had  given  to  of  prize ;  but  no  general  parliamen- 

privateers  four-fifths  of  the  cargo,  tary    regulation    during    that    war 

and  the  whole  of  the  vessels ;  and  to  appears  to  have  passed  on  the  subject 

king's  ships,  one-third.    This  statute  prior  to  the  statute  6  Anne,  in  1708, 
had  regulated  the  practice  till  the 
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the  right  of  suspending  hostility  against  him  with  regard  to        iso* 
property  which  has  been  seized  under  the  general  order  of  reprisals. 


For  such  purposes,  and  such  purposes  only,  it  must  he  that  the  TheEmebb. 

Crown  has  declared  that,  till  after  adjudication,  the  captor  has  no  SirW.  Soott. 

interest  which  the  Court  can  properly  notice  for  any  legal  effect 

whatsoever.     In  the  case  of  captures  made  by  the  King's  own 

ships,  the  authority  of  the  Crown  is  most  marked  upon  the  face 

and  in  the  substance  of  every  part  of  the  proceedings  in  the  most 

emphatical  manner.     The  Crown  officers  are  the  prosecutors,  in 

the  name  of  the  Crown;  the  final  adjudication,  under  the  very 

terms  of  the  Act,  is  a  condemnation  to  the  Crown,  and  most  clearly 

the  interest  would  vest  in  the  Crown  under  that  condemnation,  if 

the  Act  had  not  expressly  superadded  that  it  should  enure  to  the 

benefit  of  the  captor.     In  seizures  made  by  private  ships  of  war, 

the  hand  of  the  sovereign  authority  is  less  visible  in  the  mode  and 

style  of  proceeding ;  but  the  right  of  the  Crown  is  sufficiently 

guarded  by  the  repeated  declarations  that  the  interest  shall  vest  in 

such  captors  "  after  final  adjudication,"  and  not  before. 

So  much  upon  principle !  How  stands  the  matter  as  to  practice  ? 
The  practice,  I  conceive,  has  been  unquestioned,  for  the  Crown  to 
direct  the  release  of  ships  before  final  adjudication.  The  instances 
are  not,  indeed,  very  numerous,  because  it  is  not  to  be  supposed 
that  the  occasions  for  the  exercise  of  such  an  act  of  authority 
would  be  very  frequent.  I  cannot  but  think,  however,  that  an 
expression  which  is  reported  to  have  fallen  from  Lord  Mansfield  in 
a  case  (a)  relating  to  the  insurable  interest  of  captors  (of  which 
ease  I  have  been  favoured  with  a  note  from  a  noble  person,  who 
was  himself  of  counsel  in  the  cause),  namely,  "that  the  Crown  does 
not  interfere,"  must  have  been  founded  in  some  error  of  the  fact. 
Such  instances  will  appear  less  numerous,  because  the  fact  that 
they  have  been  so  released  is  not  necessarily,  nor  very  distinctly, 
entered  in  the  books.  All  that  appears  is,  that  the  proctor  then 
proceeding  for  the  Crown,  as  he  must  do,  declares  that  he  proceeds 
no  further ;  on  which  the  Court  issues  an  order  of  restitution  as  a 
matter  of  course  and  of  necessity ;  for  what  party  can  interpose 
and  pray  a  condemnation  to  the  Crown  when  the  Crown  has 

(a)  Lecras  v.  Hughes. 
G  G  2 
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1804         declared  that  it  prays  no  sucli  a  thing,  but  consents  to  the  restitution. 
^"'""*'"'  ^^-    I  take  tHs,  therefore,  to  he  the  first  ease  in  which  the  effect  of  such 


TheElsebb.    a  consent  on  the  part  of  the  Crown  has  heen  called  in  question. 

SirW.  Scott.  I  do  not  mean  to  intimate  that  it  has  heen  in  any  degree  improper 
to  take  the  opinion  of  the  Court  upon  this  question,  more  parti- 
cularly in  the  very  decorous  manner  in  which  the  application  has 
been  urged.  But  I  must  say,  that  when  it  is  alleged  that  all  former 
cases  have  passed  by  consent,  the  fact  itself,  that  the  power  was  not 
questioned  in  these  cases,  affords  a  strong  proof  that  the  power  was 
considered  as  unquestionable ;  and  I  must  add,  that  though  I  have 
suffered  a  party  to  stand  before  the  Court  for  the  purpose  of 
arguing  the  question,  I  do  not  know  the  party  who  can  legally 
stand  before  it,  praying  a  condemnation  to  the  Crown  which  the 
Crown  itself  publicly  renounces. 

It  wiU  not  be  necessary  for  me  to  travel  over  instances  (a) ;  they 
have  been  cited  in  the  argument;  but  I  will  appeal  to  the  Judgment 


(a)  Modem  instances  cited,  as  sub- 
sequent to  the  regular  grant  of  tlie 
whole  benefit  of  prize  to  the  captor 
by  Act  of  Parliament,  in  1708,  were 
the  Freya  (29th  July,  1800),  the 
leading  case  of  a  Danish  convoy 
brought  in,  but  restored  by  negotia- 
tion with  government ;  the  St. 
Johannes,  one  of  the  first  Swedish 
(1798)  convoy,  released  by  the  captor 
under  an  order  from  the  Lords  of  the 
Admiralty;  the  Edwin  (November, 
ISOl),  an  American  vessel  which  had 
sailed  for  the  port  of  Havre  with 
other  American  ships,  in  1801,  under 
some  misunderstanding  as  to  the 
blockade  of  Havre,  and  was  released 
in  consequence  of  a  letter  of  24th 
November,  1801,  from  Lord  Hawkes- 
bury,  directed  to  the  King's  Advo- 
cate, "  stating  the  special  circum- 
stances which  had  led  to  an  ignorance 
of  the  blockade  on  the  part  of 
the  Americans,  and  expressing  his 
Majesty's  pleasure  that  all  the  rights 
and  interests  which  may  belong  to 
him  in   such   captured  vessels  and 


cargoes,    shall    be    given    up    and 
released." 

More  ancient  instances,  prior  to 
the  Prize  Act  of  1708,  were  an  Order 
of  Council,  1705,  for  the  release  of 
certain  Dutch  ships  seized  and 
brought  in  for  trading  with  the  com- 
mon enemy.  The  Salvador,  31st 
August,  1704,  on  which  there  was  an 
Order  of  Council  addressed  to  her 
Majesty's  Advocate  for  the  release 
of  certain  Swedish  ships  which  had 
been  captured  under  a  Swedish  con- 
voy after  a  contest  between  the 
Swedish  man-of-war  and  Admiral 
Whetstone.  15th  August,  1689,  an 
Order  of  Council  for  the  release  of 
certain  Danish  ships.  23rd  Septem- 
ber, 1609,  an  order  for  the  release  of 
certain  Portuguese  ships.  27th  July, 
1589,  an  Order  of  Council  communi- 
cated to  the  Court  of  Admiralty  for 
its  direction  in  proceeding  against 
the  ships  and  contraband  cargoes  of 
the  Hanse  towns  going  to  Spain,  and 
seized  by  Queen  Elizabeth.  (Col- 
lectanea Maritima,  p.  163,  note.) 


THE  ELSEBE.  ^^^ 

of  every  person  of  any  experience  in  these  Courts,  whether  a  doubt        1804 
ever  existed  on  the  subject  in  any  man's  mind  till  it  was  excited 


by,  I  wlLI  not  say  a  dictum,  but  by  an  interrogatory  or  question  of  TheElsebb. 
a  noble  and  reverend  person  in  the  argument  upon  the  St.  Jago.  Sir  W.  Scott. 
It  wlLI  not  be  supposed  that  I  mean  to  treat  the  memory  of  that 
eminent  person  with  the  slightest  disrespect,  when  I  say  that  it 
was  an  unexamined  and  unweighed  dictum  in  that  particular  case, 
and  upon  a  subject  not  generally  familiar  to  his  most  excellent 
understanding.  I  cannot  think  that  he  himself  would  have 
regarded  such  an  hasty  excursion  of  his  mind  as  that  which  he 
would  deliberately  have  followed  if  he  had  been  called  upon  to 
apply  himself  to  the  serious  discussion  of  such  a  point.  To  this 
dictum,  be  its  authority  what  it  may,  I  must  oppose  that  of  his 
predecessor  to  which  I  have  already  adverted,  "that  the  Crown 
does  not  interfere,"  because  it  would  be  nugatory  to  speak  of  not 
interfering  if  the  right  was  altogether  denied  to  exist.  As  to  the 
practice  of  this  Court,  it  has  undoubtedly  not  been  guided  by  the 
opinion  intimated  in  that  dictum  of  Lord  Kenyon.  On  the  con- 
trary, the  same  measure  has  been  adopted  in  the  cases  cited  in 
argument,  the  Johannes,  the  Freya,  and  the  ITcwre  cases ;  in  all 
which  the  Court  conceived  itself  to  be  doing  no  more  than  its  duty 
in  obeying  the  order  for  release.  It  is  true  that  the  captors  did 
not  oppose  iu  those  iastances;  but  I  have  already  stated  the 
grounds  on  which  I  conceive  that  they  could  not  have  been  heard 
by  the  Court  in  an  effectual  support  of  any  such  opposition. 
There  is,  besides,  one  class  of  cases  from  which  we  may,  I  think, 
infer  that  such  a  power  must  be  supposed  to  exist  in  the  Crown,  I 
mean  cases  (a)  of  restitution  at  the  close  of  a  war.  It  is  a  frequent 
practice  to  stipulate  in  the  preliminary  articles  of  peace  for  a 
cessation  (a)  of  hostilities  at  certain  times,  in  different  latitudes, 
and  for  the  restitution  of  property  taken  afterwards;  and  this  as 
well  within  as  beyond  the  period  assigned  for  the  ratification  of 
the  preliminary  articles  themselves.      The  same  provision  is  after- 

(a)  Adolphus  Frederick,   captured  the  date  of  tlie  signature  of  tlie  pre- 

2nd  May,    1748,  proclamation,    5tli  liminary  articles  of  the  peace  of  Aix 

May,   announcing  the   cessation  of  la   Ohapelle — restored  by  decree  of 

hostilities  in  the  Channel  from  twelve  Court,  17th  May,  1748, 
days  after  the  19th  April,  1748,  being 
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1804         wards  inserted  in  the  definitive  treaty.     In  matters  of  treaty,  it  is 
"""^^  "'     '   true,  the  act  of  ratification  may  be  said  to  operate  with  retrospec- 
TheElsebe.   tive  effect  to  confirm  the  terms  of  the  treaty  from  the  date  of  the 
SirW.  Scott,   preliminary  articles.      But  it  is  not  easy  to   conceive   a  power 
lodged  in  the  prerogative  of  the  Crown  to  secure  that  retrospective 
effect  to  the  conclusion  of  a  treaty,  without  supposing  also  a  corre- 
sponding power  over  the  acts  of  its  own  subjects  to  supersede  the 
intermediate  events  of  war,  and  to  annul  captures,  rightly  made, 
up  to  the  moment  of  ratification  under  the  only  known  rule  of 
action  then  promulged  and  communicated  to  cruisers  for  the 
government  of  their  conduct. 

Something  has  been  said  of  the  hardship  which  captors  may 
sustain  if  they  are  to  be  held  liable  to  costs  and  damages,  and  are 
at  the  same  time  denied  the  power  of  proceeding  to  adjudication  ; 
and,  to  be  sure,  nothing  could  be  more  unjust  than  to  leave  the 
captor  at  the  mercy  of  the  claimant  for  costs  and  damages  by 
taking  from  him  the  power  of  justifying  the  seizure.  But  to  this 
objection  I  think  two  answers  may  be  given,  either  of  which 
removes  the  possibility  of  such  injustice,  even  if  the  fact  could  be 
supposed  (which  cannot  be  supposed  without  the  most  extravagant 
indecency)  that  the  Crown  in  the  transaction  had  left  its  oflELcer 
totally  unprotected :  first,  that  after  acceptance  of  such  an  extra- 
judicial release,  the  claimant  would  no  longer  be  competent  to 
proceed  against  the  captor,  the  act  of  acceptance  would  be  con- 
sidered aa  a  waiver  of  his  judicial  remedy,  as  a  total  release  on  the 
one  side  and  on  the  other ;  and  if  the  captor  was  to  appear  under 
protest,  alleging  that  the  claimant  had  accepted  such  an  extra- 
judicial release,  I  cannot  but  think  that  the  Court  would  pronounce 
the  protest  to  be  well  founded,  and  dismiss  him  from  any  further 
responsibility;  or,  secondly,  if  the  Court  did  not  overrule  the 
protest,  it  surely  would  not  deny  the  captor  his  right  to  proceed, 
not  indeed  for  the  adjudication  of  any  prize  interest  under  the 
seizure,  but  for  all  purposes  of  justification. 

To  considerations  of  public  policy  upon  such  a  question  I  decline 
to  advert  at  any  length,  for  two  reasons :  one  is,  because  my 
judgment  must  be  formed  on  grounds  of  another  species — on  the 
legal  construction  of  the  Order  of  Council,  the  Proclamation,  and 
the  Act  of  Parliament.     If  those  have  in  fact  taken  away  the  right 
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of  the  Crown  against  the  puhlio  interest,  he  the  consequences  ever  1804 
so  mischievous,  the  remedy  must  he  sought  not  in  erroneous  ^^"^^^^  ^^- 
judgments  here,  hut  in  wise  legislative  provisions  elsewhere.  An-  TheElbebb. 
other  reason  is,  that  the  considerations  of  puhlic  policy  are  too  SirW.  Soott. 
vast  and  too  ohvious  not  to  present  themselves  to  every  man's 
imagination.  When  I  state  the  position  contended  for  on  the  part 
of  the  captors  to  he  in  effect  this,  that  it  shall  he  in  the  power  of 
every  man  who  has  made  a  capture,  of  the  pettiest  commander  of 
the  pettiest  privateer,  to  force  on,  in  spite  of  all  the  prudence  of 
the  Crown  opposed  to  such  an  attempt,  the  discussion  and  decision 
of  the  most  delicate  questions,  the  discussion  and  decision  of  which 
may  involve  the  country  in  the  most  ruinous  hostilities,  I  state  a 
proposition  that  must  awaken  the  apprehension  of  every  man  who 
hears  me  as  to  the  extent  of  the  danger  which  would  attend  the 
estahlishment  of  such  a  principle.  It  has  heen  stated,  and  truly 
stated,  that  great  encouragement  is  due  to  the  navy  of  this  king- 
dom. I  feel  this,  I  hope,  in  its  full  extent,  and  I  can  have  no 
doubt  that  it  is  still  more  sensibly  felt  by  the  government  of  this 
country ;  but  I  must  presume  that,  in  estimating  duly  the  weight 
of  that  consideration  in  any  particular  cases,  the  government  will 
hkewise  estimate  the  weight  of  other  public  considerations  which 
in  those  particular  eases  may  happen  to  be  still  more  urgent  and 
more  important,  high  and  important  as  that  consideration  unques- 
tionably is. 

On  the  whole  case,  I  am  of  opinion  that  all  principles  of  law,  all 
forms  of  law,  all  considerations  of  public  policy,  concur  to  support 
the  right  of  release  prior  to  adjudication,  which  I  must  pronounce 
to  be  still  inherent  in  the  Crown.  It  is  with  peculiar  satisfaction 
of  mind  that  I  reflect,  that  if  I  have  erred  in  forming  this  opinion, 
the  law  has  provided  more  ways  than  one  in  which  the  effect  of 
the  infirmity  of  my  judgment  may  be  repaired,  to  the  relief  of  the 
parties  who  feel  themselves  aggrieved  by  it. 
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[5  0.  Rob.  THE  TOBAGO. 

218.] 

Bottomry — Enemy  Ship — Captwre — Bestifution. 

The  Prize  Couit  does  not  recognize  liens  on  an  enemy  vessel,  and 
tlierefore  cannot  decree  restitution  to  a  British,  holder  of  a  bottomry 
bond  on  an  enemy  ship  of  his  interest  in  such  ship. 

1804  This  was  a  case  of  a  claim  on  behalf  of  A.  B.,  a  British  mer- 
'■ —  chant,  for  the  interest  of  a  bottomry  bond  executed  to  him  by  the 


master  of  the  ship,  being  a  French  vessel,  previous  to  hostilities. 

Against  the  demand,  the  King's  Advocate  and  RoUnson. 
On  the  other  side,  Laurence  and  Adams. 

Sir  W.  Scott. — The  integrity  of  this  transaction  is  not  im- 
peached, but  I  am  called  upon  to  consider  whether  the  Court  can, 
consistently  with  the  principles  of  law  that  govern  its  practice, 
afford  relief.  It  is  a  case  of  a  bottomry  bond  given  fairly  in  time 
of  peace,  without  any  view  of  infringing  the  rights  of  war,  to 
relieve  a  ship  in  distress — a  contract  certainly  regarded  with  great 
attention  and  tenderness  by  this  Court  when  brought  immediately 
before  it.  But  can  the  Court  recognize  bonds  of  this  kind  as  titles 
of  property,  so  as  to  give  persons  a  right  to  stand  in  judgment, 
and  demand  restitution  of  such  interests  in  a  Court  of  Prize?  The 
total  silence  of  those  who  have  argued  for  the  claimant  as  to  any 
precedents  for  this  demand,  strongly  shows  that  it  has  not  been 
the  practice  of  the  Court  to  consider  such  bonds  as  property 
entitled  to  its  protection ;  and  I  think  I  may  venture  to  say  that 
there  has  been  no  such  instance.  The  person  advancing  money  on 
bonds  of  this  nature  acquires  by  that  act  no  property  in  the  vessel; 
he  acquires  the  jus  in  rem,  but  not  the  jus  in  re,  until  it  has  been 
converted  and  appropriated  by  the  final  process  of  a  court  of  justice. 
The  property  of  the  vessel  continues  in  the  former  proprietor,  who 
has  given  a  right  of  action  against  it,  but  nothing  more.  If  there 
is  no  change  of  property,  there  can  be  no  change  of  national 
character.  Those  lending  money  on  such  security  take  this  security 
subject  to  all  the  chances  incident  to  it,  and,  amongst  the  rest,  the 
chances  of  war.  But  it  is  said  that  the  captor  takes  cum  onere  ; 
and  therefore  that  this  obligation  would  devolve  upon  him.     That 
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lie  is  held  to  take  cum  onere  is  undoubtedly  true,  as  a  rule  whioli  is         1804 

to  be  understood  to  apply  where  the  onus  is  immediately  and  !r^ ! , 

visibly  incumbent  upon  it.  A  captor  who  takes  the  cargo  of  an  Thb  Tobago. 
enemy  on  board  the  ship  of  a  friend,  takes  it  liable  to  the  freight  Sir  W.  Scott. 
due  to  the  owner  of  the  ship,  because  the  owner  of  the  ship  has 
the  cargo  in  his  possession,  subject  to  that  demand  by  the  general 
law,  independent  of  all  contract.  By  that  law  he  is  not  bound 
to  part  with  it  but  on  payment  of  freight ;  he  being  in  possession 
can  detain  it  by  his  own  authority,  and  wants  not  the  aid  of 
any  Court  for  that  purpose.  These  are  all  characters  of  the  jus 
in  re — of  an  interest  directly  and  visibly  residing  in  the  substance 
of  the  thing  itself.  But  it  is  a  proposition  of  a  much  wider  extent 
which  afiBrms  that  a  mere  right  of  action  is  entitled  to  the  same 
favourable  consideration  in  its  transfer  from  the  neutral  to  a 
captor.  It  is  very  obvious  that  claims  of  such  a  nature  may  be  so 
framed  as  that  no  powers  belonging  to  this  Court  can  enable  it  to 
examine  them  with  effect.  They  are  private  contracts  passing 
between  parties  who  may  have  an  interest  in  colluding ;  the  captor 
has  no  access  whatever  to  the  original  private  understanding  of  the 
parties  in  forming  such  contracts,  and  it  is  therefore  unfit  that  he 
should  be  affected  by  them.  His  rights  of  capture  act  upon  the 
property,  without  regard  to  secret  liens  possessed  by  third  parties. 
In  like  manner  his  rights  operate  on  no  such  liens  where  the 
property  itself  is  protected  from  capture;  indeed  it  would  be 
almost  impossible  for  the  captor  to  discover  such  liens  in  the 
possession  of  the  enemy  upon  property  belonging  to  a  neutral. 
The  consequence,  therefore,  of  allowing  generally  the  privilege 
here  claimed  would  be  that  the  captor  would  be  subject  to  the 
disadvantage  of  having  neutral  liens  set  up  to  defeat  his  claims 
upon  hostile  property,  whilst  he  could  never  entitle  himseU  to 
any  advantage  from  hostile  liens  upon  neutral  property.  This 
Court  therefore  excludes  aU  consideration  of  liens  or  incum- 
brances of  this  species.  On  the  whole,  I  am  of  opinion  that 
there  is  no  instance  in  which  the  Court  has  recognized  bonds  of 
this  kind  as  titles  of  property,  and  that  they  are  not  entitled  to 
be  recognized  as  such  in  the  Prize  Court,  however  much  the  Court 
of  Admiralty  may  be  disposed  to  uphold  them  in  the  other  branch 
of  its  jurisdiction  when  they  are  brought  directly  before  it. 
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[5  c  E^b.  THE  CATHAEINA  ELIZABETH. 

Rescue — Neutral  or  Belligerent  Master — Effect  on  Cargo. 

If  a  master  of  a  neutral  sHp  attempts  a  rescue,  lie  thereby  renders 
the  cargo  liable  to  condemnation.  But  it  is  otherwise  in  the  case  of  a 
master  of  an  enemy  ship  having  on  board  a  neutral  cargo  (a). 

1804  This  was  a  ease  of  a  claim  for  goods  as  American  property  on 

•^""^  ^^-      board  a  Frenoli  vessel,  against  whicli  it  had  been  contended, 

amongst  other  arguments  on  the  proof  of  property,  that  there  had 

been  a  resistance  on  the  part  of  the  master  that  would  expose  the 

whole  cargo  entrusted  to  Ms  management  to  condemnation. 

Sib  W.  Scott. — The  circumstances  of  this  case  cannot,  I 
think,  be  taken  to  raise  the  question  respecting  the  rescue.  The 
ship  was  a  French  vessel  and  the  master  a  Frenchman,  therefore 
be  his  conduct  what  it  may,  it  would  be  the  conduct  of  an  enemy 
and  not  of  a  neutral  master.  The  documents  are  in  some  parts 
defective,  and  may  on  that  account  justify  a  call  for  further  proof ; 
but  beyond  this,  that  there  is  any  ground  for  condemnation  of  the 
cargo  in  the  conduct  of  the  master  cannot  be  maintained.  It 
could  only  be  the  hostile  act  of  a  hostile  person  who  was  prisoner 
of  war,  and  who,  unless  under  parole,  had  a  perfect  right  to 
attempt  to  emancipate  himself  by  seizing  his  own  vessel.  If  a 
neutral  master  attempts  a  rescue  he  violates  a  duty  which  is 
imposed  upon  him  by  the  law  of  nations,  to  submit  to  come  in  for 
inquiry  as  to  the  property  of  the  ship  or  cargo,  and  if  he  violates 
that  obligation  by  a  recurrence  to  force  the  consequence  will 
undoubtedly  reach  the  property  of  his  owner,  and  it  would,  I 
think,  extend  also  to  the  confiscation  of  the  whole  cargo  entrusted 
to  his  care  and  thus  fraudulently  attempted  to  be  withdrawn  from 
the  rights  of  war.  With  an  enemy  master  the  case  is  very  different. 
No  duty  is  violated  by  such  an  act  on  his  part — lupum  auribus  teneo, 
and  if  he  can  withdraw  himself,  he  has  a  right  so  to  do.  But  a 
material  fact  in  this  case  is,  that  the  master  did  not  attempt  to 
withdraw  this  property ;  he  seized  the  ship  of  the  captor,  and  not 

(o)  See  the  Fanny,  Vol.  II. 
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this  vessel.     The  case  being  clear,  then,  of  that  question,  as  to  the         1804 

rescue,  it  is  merely  a  case  for  further  proof,  and  if  the  goods  are ""^^  ' — 

shown  to  be  American  property,  they  must  be  restored.  Oathaeina 

Elizabeth. 

SirW.  Soott. 


THE  BOEDES  LUST.  [s  c.  Rob. 

233.] 
Enibargo — Seizure — RetroacUve_  TSffed  of  HosUlities — Enemy  a  British  Subject 
at  Time  of  Adjudication — Condemnation. 

An  embargo  is  a  provisional  seizure,  and  if  hostilities  are  declared 
after  sucli  seizure,  enemy's  property  so  seized  is  liable  to  condemnation 
even  if  at  the  time  of  adjudication  such  former  enemy  has  become  a 
British  subject. 

Possession  of  the  soU  impresses  on  the  owner  the  character  of  the 
country. 

This  was  the  case  of  a  claim  given  for  property  belonging  to        1804 
persons  resident  at  Demerara,  on  a  suggestion  that  they  were  at        ^^^  ^^' 
the  time  of  seizure  and  of  adjudication  not  enemies  of  the  Crown 
of  Great  Britain. 

This  property  was  shipped  in  January  and  February,  1804,  and 
was  seized  19th  May,  1804,  after  the  order  for  the  detention  and 
seizure  of  all  Dutch  property,  and  a  month  before  the  declaration 
of  war  against  Holland.  At  the  time  of  adjudication  the  owners, 
as  other  inhabitants  of  Demerara,  had  become  British  subjects. 

Sib  "W.  Scott. — This  case  comes  on  upon  the  claims  of  persons 
resident  in  Demerara  before  the  war,  and  at  the  time  of  capture, 
and  I  cannot  but  say  that  I  am  glad  that  the  question  has  been 
raised,  since  it  may  have  the  effect  of  putting  an  end  to  much  un- 
certainty on  the  part  of  persons  who,  on  various  grounds,  may 
think  themselves  entitled  to  more  favourable  considerations  than 
the  rules  of  law  prescribe  for  ordinary  cases.  The  claim  is  given 
for  several  persons  as  inhabitants  of  Demerara,  not  settUng  there 
during  the  time  of  British  possession,  nor  averring  an  inten- 
tion of  retiring  when  that  possession  ceased.  They  are  therefore 
to  be  treated  under  this  general  view  as  Dutch  subjects  (a),  unless  it 

(a)  In  the  Phoenix  (Nov.  2,  1803),  decided  and  fixed  as  the  principle  of     [5  C.  Rob. 

a  claim  on  behalf  of  neutrals  for  the  this  Court,  and  of  the  Supreme  Court,  20.] 

produce    of    their    property  in   the  than  that  the  possession  of  the  soil 

Dutch    colony    of    Surinam,    Lord  does  impress  upon    the   owner  the 

StoweU  said  :  "  Nothing  can  be  more  character  of  the  country,  as  far  as 
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1804         can  be  shown  that  there  are  any  other  circumstances  by  which  they 

"^     " are  protected.     It  is  contended  that  the  property  was  taken  in  a  state 

The         of  peace,  and  that  the  proprietors  are  now  become  British  subiects, 
BoEDES  Lust.        r        '  r     r  j        ' 

and  consequently  that  this  property  could  not  be  considered  as  the 
property  of  an  enemy,  either  at  the  time  of  capture  or  adjudication. 
Now  with  respect  to  the  first  of  these  pleas,  it  must  be  admitted, 
that  alone  would  not  protect  them,  because  the  Court  has,  without 
any  exception,  condemned  all  other  property  of  Dutchmen  taken 
before  the  war,  and  upon  what  ground?  That  the  declaration  had 
a  retroactive  effect,  applying  to  all  property  previously  detained, 
and  rendering  it  liable  to  be  considered  as  the  property  of  enemies 
taken  in  time  of  war.  This  property  was  seized  provisionally,  an 
act  itself  hostile  enough  in  the  mere  execution,  but  equivocal  as  to 
the  efPeot  and  liable  to  be  varied  by  subsequent  events,  and  by  the 
conduct  of  the  government  of  Holland.  If  that  conduct  had  been 
such  as  to  re-establish  the  relations  of  peace,  then  the  seizure, 
although  made  with  the  character  of  a  hostile  sei^iuxe,  would  have 
proved  in  the  event  a  mere  embargo  or  temporary  sequestration. 
The  property  would  have  been  restored,  as  it  is  usual  at  the 
conclusion  of  embargoes — a  process  often  resorted  to  in  the  practice 
of  nations  for  various  causes  not  immediately  connected  with  any 
expectations  of  hostility.  During  the  period  that  this  embargo 
lasted,  it  is  said  that  the  Court  might  have  restored,  but  I  cannot 
assent  to  that  observation,  because,  on  due  notice  of  embargoes, 
this  Court  is  bound  to  enforce  them.  It  would  be  a  high  misprision 
in  this  Court  to  break  them  by  re-delivery  of  possession  to  the 
foreign  owner  of  that  property,  which  the  Crown  had  directed  to 
be  seized  and  detained  for  further  orders.  The  Court,  acting  in 
pursuance  of  the  general  orders  of  the  State,  and  bound  by  those 
general  orders,  would  be  guilty  of  no  denial  of  justice  in  refusing 
to  decree  restitution  in  such  a  case,  for  it  has  not  the  power  to 
restore.  Its  functions  are  suspended  by  a  binding  authority,  and 
if  any  injustice  is  done,  that  is  an  account  to  be  settled  between  the 
States.    The  Court  has  no  responsibility,  for  it  has  no  ability  to  act. 

tie    produce  of    tliat   plantation  is  This  tas  been  so  repeatedly  decided, 

concerned,  in  its  transportation  to  both  in  this    and    in   the  superior 

any    other    country,    whatever    the  Court,  that  it  is  no  longer  open  to 

local  residence  of  the  owner  may  be.  discussion." 
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This  was  the  state  of  the  first  seizure.     It  was  at  first  equivocal,         1804 
and  if  the  matter  in  dispute  had  terminated  in  reconciliation,  the 


seizure  would  have  been  converted  into  a  mere  civil  embargo,  so         The 

terminated.     That  would  have  been  the  retroactive  effect  of  that        

course  of  circumstances.  On  the  contrary,  if  the  transactions  end 
in  hostility,  the  retroactive  effect  is  directly  the  other  way.  It 
impresses  the  direct  hostile  character  upon  the  original  seizure. 
It  is  declared  to  be  no  embargo ;  it  is  no  longer  an  equivocal  act 
subject  to  two  interpretations ;  there  is  a  declaration  of  the  animus 
by  which  it  was  done,  that  it  was  done  liostili  animo,  and  is  to  be 
considered  as  an  hostile  measure  ab  initio.  The  property  taken  is 
liable  to  be  used  as  the  property  of  persons  trespassers  ab  initio 
and  guilty  of  injuries,  which  they  have  refused  to  redeem  by  any 
amicable  alteration  of  their  measures.  This  is  the  necessary  course, 
if  no  particular  compact  intervenes  for  the  restitution  of  such 
property  taken  before  a  formal  declaration  of  hostilities.  No  such 
convention  is  set  up  on  either  side,  and  the  State,  by  directing 
proceedings  against  this  property  for  condemnation,  has  signified 
a  contrary  intention.  Accordingly  the  general  mass  of  Dutch 
property  has  been  condemned  on  this  retroactive  effect ;  and  this 
property  stands  upon  the  same  footing  as  to  the  seizure,  for  it  was 
seized  at  the  same  time  and  with  the  same  intent.  There  is  no 
ground  of  distinguishing  the  time  of  seizure  between  these  claims 
and  former  cases  of  a  similar  nature ;  it  was  a  provisional  seizure 
in  all,  declared  to  be  hostile  by  subsequent  events,  acting  in  a 
reflex  manner  upon  all  the  property  then  seized,  and  declaring  it 
to  be  all  enemy's  property,  unless  some  circumstances  can  be  shown 
to  take  these  particular  claims  out  of  the  common  operation. 

At  the  time  of  the  declaration  of  hostilities,  then,  this  property 
stood  exactly  on  the  common  footing ;  and  the  result  of  any  pro- 
ceeding then  pronounced  must  have  been  a  sentence  of  condemna- 
tion. It  lay  open  to  the  same  legal  conclusion  at  that  time,  but 
the  Settlement  has  since  surrendered  to  the  British  arms,  and  the 
parties  are  become  British  subjects ;  and  this,  it  is  said,  takes  off 
the  hostile  effect,  although  it  might  have  attached.  This  argument, 
to  be  effective,  must  be  put  in  one  of  these  two  ways — either  that 
the  condemnation  pronounced  upon  Dutch  property  went  upon  the 
ground  that,  though  seized  in  time  of  neutrality,  it  could  not  be 
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1804         restored,  only  because  the  parties  were  not  now  in  a  condition  to 

"^  receive  it ;  or  else,  that  though  seized  at  a  time  that  may  to  some 

The         effects  be   considered  as  time  of    war,  yet  the  subiects,  having 

BoEDEs  Lust.  n-i  ■  -,  .  J        >  s> 

become  inends,  are  entitled  to  restitution.     This  latter  position 

■    °°  ■   cannot  be  maintained  for  a  moment.     It  is  contradicted  by  all 
experience  and  practice,  even  in  the  case  of  those  who  had  an 
original  British  character.     In  the  ease  of  Mr.  Whitehead,  who  had 
but  just  set  his  foot  on  the  colony  of  an  enemy  for  a  few  hours, 
but  was  proved  to  have  gone  there  for  the  purpose  of  settling,  his 
property  was  condemned,  although  at  the  time  of  adjudication  he 
was  again  become   a  British   subject,  by  the  surrender  of   St. 
Eustatius  to  the  British  forces ;  and  where  property  is  taken  in  a 
state  of  hostility  the  universal  practice  has  ever  been  to  hold  it 
subject  to  condemnation,  although  the  claimants  may  have  become 
friends  and  subjects  prior  to  the  adjudication.    The  plea  of  having 
again  become  British  subjects,  therefore,  will  not  relieve  them,  and 
the  other  ground  must  be  resorted  to.     That  is  equally  untenable 
in  point  of  fact ;  for  the  condemnation  of  the  other  Dutch  property 
proceeded  on  no  such  ground  as  the  mere  iaeapacity  of  the  pro- 
prietors to  receive  restitution.     It  proceeded  on  the  other  ground, 
which  I  have  before  mentioned,  the  retroactive  effect  of  the  declara- 
tion, which  rendered  their  property  liable  to  be  treated  as  the 
property  of  enemies  at  the  time  of  seizure.     The  reasonings  of  the 
Court  have  been  founded  upon  that  principle.    Property  is,  indeed, 
frequently  condemned  upon  the  other  ground  of  incapacity  to 
claim,  where  it  is  accidentally  found  in  British  possession  before 
the  breaking  out  of  hostilities  ;  but  where  it  is  seized  by  an  order 
of  State,  acting  provisionally  in  contemplation  of  hostilities,  the 
declaration  produces  something  more  than  a  prospective,  future, 
personal  incapacity  to  claim.     It  decides  upon  the  character  of  the 
property  already  seized,  and  on  the  nature  and  quality  of  the 
seizure.     I  am  of  opinion,  therefore,  that  when  it  is  assumed  that 
the  capture  is  legally  to  be  considered  as  made  in  time  of  peace, 
the  argument  legally  fails,  because  in  all  legal  view  of  the  matter, 
it  is  taken  in  hostility ;  it  is  rendered  enemy's  property  at  the 
time  of  seizure  by  the  necessary  and  general  retroaction  of  the  sub- 
sequent declaration  of  hostilities.     The  whole  foundation  of  the 
argument,  therefore,  is  defective  in  the  fact.     We  distinguish,  it  is 
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true,  as  between  the  different  interests  to  whicli  sucli  prize  enures,         1804 

whetlier  it  is  taken  before  or  after  the  declaration.     That  is  a        "^^ ; . 

matter  of  subsequent  and  domestic  regulation,  but  not  influencing         The 

^.  .....       BOEDES  LtrST. 

the  general  question  of  prize.  If  I  am  right  in  this  opinion,  it  is 
quite  unnecessary  to  discuss  many  questions  -which  have  entered 
into  the  debate ;  whether  the  description  of  property  comes  within 
the  periods  of  the  test  affidavit  or  not  will  be  perfectly  immaterial. 
Nothing  is  more  clear  to  my  apprehension  than  that  the  reference  to 
those  periods  is  not  prescribed  as  the  constituent  and  the  distinguish- 
ing qualification  of  property,  but  merely  for  the  purpose  of  ascer- 
taining a  clearer  view  of  the  general  facts  respecting  that  property. 
For  instance,  as  to  the  first  periods,  the  time  of  shipment,  nobody 
can  suppose  that  the  time  of  shipment  can  be  there  introduced  for 
any  other  purpose  than  that  of  bringing  out  the  whole  detail  of 
facts,  it  being  perfectly  clear  that  it  is  in  no  degree  necessary  that 
it  should  be  enemy's  property  at  the  time  of  shipment  to  subject  it 
to  condemnation.  It  is  equally  immaterial  to  look  to  the  style  of 
the  sentence,  for  that  has  accommodated  itself  according  to  the 
discretion  of  the  Court  to  correspond  with  the  facts.  The  Court  is 
under  no  necessity  of  referring  to  any  period  of  time  in  the 
descriptive  language  applying  to  the  property  or  to  the  parties.  If 
the  Court  is  legally  satisfied  that  it  is  liable  to  be  condemned  as 
enemy's  property,  there  is  no  occasion  to  express  in  the  construc- 
tion of  the  sentence  the  particular  time  at  which  the  liability 
attached. 

With  as  little  effect  can  it  be  contended  that  a  postliminium  can 
be  attributed  to  these  parties.  Here  is  no  return  to  the  original 
character,  on  which  only  a  jus  postliminii  can  be  raised.  The 
original  character,  at  the  time  of  seizure  and  immediately  prior  to 
the  hostility  which  has  intervened,  was  Dutch.  The  present 
character  which  the  events  of  war  have  produced,  is  that  of  British 
subjects ;  and  though  the  British  subject  might  under  circum- 
stances acquire  ^q  jus  postliminii  upon  the  resumption  of  his  native 
character,  it  never  can  be  considered  that  the  same  privilege 
accrues  upon  the  acquisition  of  a  character  totally  new  and  foreign. 
As  to  more  popular  topics  to  which  recourse  has  been  had,  I  shall 
leave  them  to  theu*  operation  in  that  quarter,  where  only  they  can 
have  a  proper  effect.     It  is  my  duty,  in  the  present  case,  to  apply 
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1804         tJie  principles  of  a  law  not  very  lenient.     How  far  it  may  be 

'- —  proper  to  relax  the  rigour  of  such  an  application  wiU  be  best  con- 

BoEDErLusT  ^i*l®^®'i  ^J  those  who  have  more  latitude  of  judgment,  as  well  as  a 
wider  sphere  of  political  information  and  knowledge.  It  may  be 
fit  in  that  ultimate  and  superior  consideration  to  refer  still  further 
back  to  the  former  condition  of  the  claimants  as  British  subjects 
during  a  considerable  period  of  the  late  war,  and  down  to  a  time 
but  shortly  antecedent  to  the  shipment  of  these  goods.  It  may  be 
fit  to  look  to  the  affections  and  dispositions  of  the  colony,  though 
every  surrender  of  war  must  be  legally  considered  as  the  effect  of 
mere  force.  It  may  be  fit  to  consider  that  the  property  belongs  to 
those  who  are  now  entitled  to  the  character  of  British  subjects. 
These  considerations  may  have  their  separate  or  their  united 
influence  upon  that  ultimate  judgment  to  which  the  law  refers  the 
disposal  of  property  captured  prior  to  hostilities.  They  could 
only  mislead  me  from  the  execution  of  my  duty,  which  is  simply 
to  pronounce  that  the  property  at  the  time  of  the  capture  belonged 
to  subjects  of  the  Batavian  Republic,  and  is  as  such,  or  otherwise, 
liable  to  confiscation. 


[sc.Eob.  THE  ABBY. 

251.] 

Trade  with  Enemy — Ad  and  Intention. 

In  order  to  constitute  a  trade  ■with  an  enemy  there  must  be  an  actual 
trading  as  well  as  an  intention  so  to  do ;  therefore  when  an  enemy's 
colony  became  a  British  colony  before  the  sailing  of  a  ship  which  was 
captured  on  her  voyage  to  such  colony :  Held,  she  was  not  liable  to  be 
condemned. 

1804  This  was  a  case  of  a  ship  belonging  to  Mr.  Dawson,  a  British 

^^^  ^^'  subject,  that  had  sailed  from  Liverpool  to  the  coast  of  Africa  on  the 
11th  September,  1795,  with  an  ulterior  destination  to  the  island  of 
Demerara.  On  the  voyage  to  the  West  Indies  she  was  captured 
and  carried  into  Martinique,  and  proceeded  against,  first  in  the 
Prize  Court,  but  afterwards  by  libel  in  the  Revenue  Court  of 
Admiralty  for  a  violation  of  the  Navigation  Laws.  On  this  pro- 
ceeding the  vessel  was  condemned.  On  appeal  it  was  found  that 
the  Vice- Admiralty  Court  of  Martinique  had  no  jurisdiction  over 
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an  offence  committed  in  violation  of  the  revenue  laws  in  another        1804 

July  26. 


island ;  hut  at  the  time  when  the  cause  would  have  heen  remitted 

to  await  the  issue  of  the  prize  proceedings  that  had  been  instituted,    The  Abbt. 

the  Yice-Admiralty  Court   of  Martinique  was  aholished.      The 

cause  was  now  brought  to  the  High  Court  of  Admiralty  on  a 

suggestion  that  the  ship  was  subject  to  condemnation  in  the  Prize 

Court  as  a  British  ship  taken  in  a  trade  with  the  colony  of  the 

enemy. 

Sir  W.  Scott. — The  question  arises  on  the  property  of 
Mr.  Dawson,  who  fitted  out  this  vessel  for  a  voyage  to  Africa, 
there  to  barter  her  cargo  for  slaves  and  then  to  carry  them  to  the 
island  of  Demerara,  at  that  time  a  Dutch  colony.  The  vessel 
sailed  on  the  11th  of  September,  1795.  At  that  time,  and  until  the 
declaration  of  hostilities,  which  issued  on  the  16th  of  that  month, 
Demerara  could  not  be  considered  as  the  colony  of  the  enemy ;  it 
would  be  impossible  for  me  to  say,  therefore,  that  it  was  an  illegal 
trade  at  that  time  as  a  trade  to  the  colony  of  the  enemy,  because 
there  was  no  state  of  hostility.  The  order  for  the  detention  of 
Dutch  property  had  passed  indeed,  but  that  was  an  equivocal  act 
which  might  termiaate  amicably,  and  cannot  be  taken  as  fixing  on 
the  party  an  intention  of  trading  with  a  declared  enemy.  Soon 
after  the  sailing  of  the  vessel,  the  declaration  of  hostilities  took 
place,  viz.,  on  the  16th  of  September,  1795  ;  and  if  the  ship  had 
been  taken  on  a  voyage  to  a  colony  now  become  an  enemy,  the 
Court  would  have  required  it  to  be  shown  that  due  diligence  had 
been  used  to  alter  the  voyage,  and  to  exonerate  the  claimant  from 
the  charge  of  an  illegal  trading  with  the  enemy.  The  vessel 
sailed  from  the  coast  of  Africa  in  May,  1796,  and  was  taken  off 
the  island  of  Demerara  after  the  surrender  of  that  island  to  the 
British  forces,  and  carried  to  Martinique.  There  the  proceedings 
were  first  instituted  in  the  Prize  Court,  though  it  does  not  clearly 
appear  on  what  grounds.  During  those  proceedings  a  libel  was 
given,  as  in  a  revenue  cause,  the  prize  suit  was  suspended,  and  the 
ship  was  condemned  for  a  breach  of  the  revenue  laws.  The  case 
came  up  on  appeal  before  the  Privy  Council,  where  it  was  found 
that  the  former  proceedings  in  Martinique  were  a  nullity,  as  the 
Vice- Admiralty  Court  of  that  island  had  no  jurisdiction  over  a 
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1804  breacli  of  the  revenue  laws  committed  in  another  colony.  The 
•^"^^  ^^"  regular  mode  would  then  have  been  to  have  sent  hack  the  cause  to 
The  Abbt.  the  Prize  Court  where  proceedings  had  first  been  instituted,  but 
SirW.  Soott.  that  Court  was  annihilated.  The  case  was  therefore  brought 
before  this  Ooui-t,  as  it  has  been  done  in  two  or  three  instances  (a) 
of  a  similar  nature,  where  it  has  become  necessary  to  carry  into 
effect  the  proceediugs  of  Yice-Admiralty  Courts  that  have  been 
abolished.  It  is  now  objected  to  the  claim  that  the  party  has 
stated  himself  out  of  court  on  two  grounds :  first,  on  the  ground  of 
trading  with  the  enemy  if  Demerara  was  a  Dutch  colony,  and  on 
the  ground  of  an  illegal  importation,  if  that  island  was  to  be  con- 
sidered as  a  British  settlement.  With  regard  to  the  first  objection, 
I  conceive  that  there  must  be  an  act  of  trading  to  the  enemy 
country,  as  well  as  the  intention.  There  must  be,  if  I  may  so 
speak,  a  legal  as  well  as  a  moral  illegality.  If  a  man  fires  a  gun 
at  sea,  intending  to  kill  an  Englishman,  which  would  be  legal 
murder,  and  by  accident  does  not  kill  an  Englishman,  but  an 
enemy,  the  moral  guilt  is  the  same,  but  the  legal  effect  is  different. 
The  accident  has  turned  up  in  his  favour — the  criminal  act  intended 
has  not  been  committed,  and  the  man  is  innocent  of  the  legal 
offence.  So,  if  the  intent  was  to  trade  with  an  enemy  (which,  I 
have  already  observed,  cannot  be  ascribed  to  the  party  at  the  com- 
mencement of  the  voyage,  when  hostilities  were  not  yet  declared), 
but  at  the  time  of  carrying  the  design  into  effect  the  person  is 
become  not  an  enemy,  the  intention  here  wants  the  corpus  delicti. 
No  case  has  been  produced  in  which  a  mere  intention  to  trade  with 
the  enemy's  country,  contradicted  by  the  fact  of  its  not  being  an 
enemy's  country,  has  enured  to  condemnation.  Where  a  country 
is  known  to  be  hostile,  the  commencement  of  a  voyage  towards 
that  country  may  be  a  sufficient  act  of  illegality ;  but  where  the 
voyage  is  undertaken  without  that  knowledge,  the  subsequent 
event  of  hostility  will  have  no  such  effect.  On  principle,  I  am  of 
opinion  that  the  party  is  free  from  the  charge  of  illegal  trading. 

(a)  The  Picimento,  ante,  p.  406. 
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Blockade — Fraud  of  Master  on  Belligerent — LiaMUty  of  Cargo  Owner. 

The  conduct  of  a  master  in  endeavotiring  to  run  a  blockade  presump- 
tively binds  tbe  owner  of  cargo,  and  wliere  a  blockade  was  known  to 
suci.  owner  at  the  time  of  shipment,  the  presumption  was  held  to  be  con- 
clusiTe. 

This  was  a  case  respecting  a  vessel  captured  on  the  13th  July,         l^"* 

September  4  6  * 

standing  towards  Havre,  east  south-east  of  Cape  Barfleur,  after      afarmed 
having  been  warned  by  one  of  the  blockading  frigates  that  Havre    "  ^     ' 
was  under  blockade.     The  excuse  offered  on  the  part  of  the  master 
was  that  the  mate  had  asserted  the  land  to  be  English  land,  that 
the  master  was  doubtful  as  to  that  fact,  and  for  the  purpose  of 
ascertainiag  it  had  continued  his  course  towards  the  land. 

The  Court  in  the  first  instance  gave  judgment  on  the  facts,  con- 
cluding— The  excuse  set  up  is  incredible  in  itself,  and  is  practically 
inconsistent  with  the  maintenance  of  the  blockade,  and  I  reject  the 
claim. 

On  the  cargo,  which  was  re-claimed  for  other  persons  than  the 
owner  of  the  ship,  the  King's  Advocate  contended  that  the  pre- 
sumption from  the  conduct  of  the  ship  applied  also  to  the  cargo, 
siace  it  was  not  to  be  supposed  that  the  master  could  have  had  any 
view  in  the  fraudulent  deviation  of  which  he  now  stood  convicted 
but  for  the  service  of  the  owner  of  the  cargo. 

On  the  other  side,  Laurence  and  RoUnson  contended  that  the 
presumption,  however  strong,  was  only  a  presumption  of  evidence 
which  might  be  counteracted  by  other  proof  ;  that  the  master 
was  not  dejure  the  agent  for  the  owner  of  the  cargo,  and  therefore 
that  the  Court  could  not  find  the  same  satisfaction  in  concluding 
the  claim  of  the  proprietor  on  the  principle  of  legal  responsibility, 
on  which  considerable  stress  had  been  laid  in  the  sentence  of  the_ 
ship. 

On  the  next  day,  Sept.  5th. 
Sm  W.  Scott. — This  is  a  case  in  which  I  have  taken  some  short 
time  to  deliberate,  being  unwilling  to  press  with  any  degree  of 
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1804  unnecessary  severity  the  effect  of  presumption  against  this  class  of 
September  i,  6.  ^^^^  laxoTe  especially,  because  it  is  one  in  which  the  principle  of 
TheAbonis.  law,  though  unquestionably  built  upon  the  just  rights  of  war, 
Sir  W.  Scott,  must  be  allowed  to  operate  with  some  hardship  upon  neutral 
commerce ;  and  because  it  is  a  class  of  cases  on  which  the  Court 
has  little  authority  to  resort  to,  but  has  to  collect  the  law  of  nations 
from  such  sources  as  reason,  supported  in  some  slight  degree  by 
the  practice  of  nations,  may  appear  to  point  out.  In  the  present 
case,  it  is  now  to  be  assumed  that  the  ship  was  taken  in  a  course  to 
Havre.  I  collect  that  from  the  strange  and  incredible  account  of 
the  master  which,  I  have  already  said,  in .  my  opinion,  cannot  be 
true.  It  is  to  be  inferred  also,  I  think,  that  the  master  was  induced 
to  make  this  deviation  from  some  sinister  intention  ;  and  I  may  be 
warranted  to  presume  that  all  this  would  not  have  been  resorted  to 
but  in  the  service  of  the  cargo.  It  has  happened  in  other  blockade 
cases  that  excuses  have  been  set  up  from  want  of  water  and  provi- 
sions or  from  other  occasions ;  but  when  the  Court  pronounces 
these  excuses  to  be  not  real,  a  presumption  necessarily  arises  that 
it  was  for  the  delivery  of  the  cargo  that  such  a  fraud  had  been 
attempted;  since  there  is  scarcely  any  other  adequate  motive 
which  can  be  supposed  to  induce  a  master  to  hazard  the  interests 
of  his  vessel,  the  motives  which  he  has  assigned  being  demonstrated 
to  be  false.  There  is  a  presumption,  also,  in  such  eases,  that  this 
is  done  with  the  knowledge  and  at  the  instigation  of  the  owner  of 
the  cargo;  because,  although  it  is  not  an  impossible  thing  that 
masters  may  be  guilty  of  barratry,  it  is  not  a  natural  conduct  nor 
what  is  gratuitously  to  be  supposed.  These  are,  I  think,  just 
inferences ;  and  the  only  question  can  be  as  to  the  effect  of  the 
presumption  arising  from  them,  whether  it  shall  exclude  all 
contrary  averment  or  whether  it  shall  operate  only  as  matter 
of  evidence,  in  concurrence  with  other  proof,  as  to  the  guilt 
of  the  intention.  It  must  undoubtedly  bind  the  owner;  but 
the  question  is,  whether  it  shall  do  so  presumptively,  or  con- 
clusively, and  whether  the  party  shall  be  let  in  to  prove  a 
contrary  intention.  I  am  of  opinion  that  he  cannot.  I  will 
not  say  that  the  fact  may  not  exist  that  a  master  should  commit 
a  barratry  in  a  case  of  this  kind,  but  I  think  myself  justified 
in  holding  that  the  owner  cannot  be  admitted  to  go  into  proof 
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on  this  point  on  account  of  the  fraudulent  ahuse  to  which  such  a        1804 
liberty  must  ineyitably  lead,  since  it  would  be  perfectly  easy  at  any    "-^  ""  '^ 


time  to  set  up  the  pretence,  and  equally  impossible  on  the  other  The  Adonis. 
side  to  detect  it.  For  what  would  be  the  ordinary  test  ?  Letters  sirW.  Scott, 
sent  to  correspondents  elsewhere,  and  insurances — measures  wholly 
in  the  power  of  the  parties,  and  capable  of  being  made  at  their 
pleasure  a  complete  recipe  for  a  safe  traffic  with  a  blockaded  place. 
"When  this  consequence  is  duly  weighed  on  one  side,  and  when  it  is 
considered  on  the  other  what  few  inducements  a  master  can  have 
to  go  to  any  other  port  than  that  at  which  his  charter-party  binds 
him  to  deliver  his  cargo,  and  particularly  to  a  blockaded  port,  it 
appears  to  me  that  less  injustice  will  be  done  by  adopting  this  rule 
than  by  permitting  the  freighter  to  distinguish,  by  external  and 
collateral  evidence,  the  destination  of  his  cargo  from  that  of  the 
master. 

It  has  been  argued  that  the  master  is  not  the  representative  of 
the  owner  of  the  cargo.  Certainly  he  is  not  to  that  extent  and  in 
the  same  direct  manner  in  which  he  is  held  to  be  the  representative 
of  the  owner  of  the  ship.  On  that  account,  in  some  cases  where 
facts  have  shown  that  the  intention  of  the  owner  was  pure,  the 
Court  has  given  the  party  the  benefit  of  this  distinction ;  for 
instance,  where  the  voyage  began  before  the  knowledge  of  the 
blockade,  and  where  the  master,  on  being  warned,  has  appeared  to 
have  been  actuated  only  by  a  personal  obstinacy  and  perverseness 
in  pursuing  his  course  to  the  place  of  his  original  destination. 
That  is  a  case  where  the  intention  of  the  owner  is  admitted  to  be 
pure,  where  nothing  stands  against  it  in  limine,  where  there  is  no 
question  of  fact  whether  he  was  consentient  to  the  fraud,  and 
where,  if  he  was  affected  at  all,  it  could  only  be  by  the  strict  legal 
principle  that  affects  the  principal  by  the  conduct  of  his  agent. 
Here  the  blockade  was  perfectly  well  known  to  all  parties  at  the 
time  of  shipment,  and  therefore  the  question  is  raised  whether  the 
owner  was  not  consentient  at  first,  and  whether  the  conduct  of  the 
master  is  not  demonstrative  evidence  that  he  was  so.  In  my 
opinion  the  effect  of  all  just  presumption  is  against  him,  since  there 
could  scarcely  be  any  inducement  to  lead  the  master  to  commit 
such  a  fraud  contrary  to  the  instructions  and  intention  of  the 
owner  of  the  cargo.     Considering  the  infinite  danger  of  admitting 
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1804         the  shippers  to  distinguish  their  purpose  from  that  of  the  master, 
'  ■  I  feel  myself  obliged  to  hold  that  it  is  sufficiently  proved  that  the 


The  Adonis,    g^ip  y^^g  going  to  a  blockaded  port  for  the  purpose  of  delivering 
SirW.  Soott.    the  cargo,, and  with  the  knowledge  of  the  proprietor,  and  that  the 
cargo  is  legally  involved  in  the  same  penalty  as  the  ship. 


[5  c.  Eob.  THE  SHEPHEEDBSS. 

262.] 

Blockade — False  Papers — Intoxication  of  Master — Attempt  to  break  Blockade. 

A  neutral  skip  was  captured  apparently  intending  a  breaoli  of  a 
blockade;  the  master  alleged  that  lie  was  intoxicated,  and  tlie  super- 
cargo alleged  that  he  would  not  have  allowed  the  master  to  break  the 
blockade.     Held,  that  ship  and  cargo  must  be  condemned. 


4. 


1804  This  was  an  American  ship  and  cargo  taken  on  a  voyage  from 

America  to  the  port  of  Havre,  in  violation  of  the  blockade  of 
Havre. 

Sir  W.  Scott. — This  case  sets  off  with  some  circumstances  in 
the  conduct  of  the  claimant  which  are  not  entitled  to  the  praise 
of  a  fair  and  ingenuous  proceeding.  It  begins  with  this  fact,  that 
though  the  ship  was  intended  to  go  to  Havre,  all  the  ostensible 
papers  bear  a  destination  for  Embden,  to  which  port  the  vessel  was 
not  to  go  in  any  event,  unless  all  the  ports  of  the  Channel  should 
be  in  a  state  of  blockade.  It  is  impossible  to  maintain  that  it  is  a 
just  representation  of  such  a  voyage  "to  describe  it  to  Embden 
and  a  market,"  when  Embden  was  the  very  last  port  to  which 
the  vessel  was  to  resort.  Yet  all  the  public  papers  are  made  out 
for  Embden,  and  it  is  only  in  private  letters  that  a  destination 
to  Havre  is  avowed ;  with  regard  to  which,  it  is  to  be  observed, 
that  it  depended  very  much  on  the  discretion  and  good  faith  of  the 
master  whether  the  letters  would  be  produced  or  not.  In  some 
cases  it  has  appeared  that  the  masters  of  American  vessels  have 
very  improperly  conceived  themselves  to  be  under  no  obligation  to 
produce  such  papers,  which  they  consider  as  private  papers,  and  as 
not  belonging  to  the  ship.  In  all  events  it  must  have  depended 
very  much  on  the  good  faith  of  the  master  whether  he  would  have 
produced  these  concealed  papers  or  not,  and  there  are,  I  think. 
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circumstances  that  show  it  not  to  have  heen  the  disposition  of  the        1804 
master  to  produce  them  in  the  present  ease.  ^jp^cm^r^^ 

It  must  he  inferred,  and  indeed  admitted,  that  the  notification  „     The 

_  _  _    ■"■  Shephebdess. 

of  the  hlockade  of  Havre  had  heen  received  in  America.     To  all        

the  general  rules  of  observance  of  a  blockade  duly  imposed,  the 
subjects  of  America  are  undoubtedly  bound  equally  with  those  of 
other  countries.  At  the  same  time,  looking  to  the  great  distance 
at  which  they  are  placed,  and  being  unwilling  to  press  with  any 
degree  of  hardship  on  the  fair  convenience  of  commerce,  the  Court 
has  held,  even  where  the  blockade  of  a  port  in  Europe  has  been 
notified  in  America,  that  the  merchants  of  that  country  might  still 
clear  out  conditionally  for  the  blockaded  port,  on  the  supposition 
that  before  the  arrival  of  the  vessel  a  relaxation  might  have  taken 
place.  But  as  to  the  line  of  caution  to  be  observed  in  this  state  of 
uncertainty,  the  Court  has  always  expected  that  the  inquiry  should 
be  made  at  some  of  the  British  ports  in  the  Channel.  It  could  not 
be  that  ships  should  be  permitted  to  resort  to  the  ports  of  the 
blockaded  country  for  this  information,  since  every  one  must  per- 
ceive that  such  a  liberty  would  place  it  in  the  power  of  the  enemy 
to  determine  the  continuance  of  the  blockade.  The  ports  of  the 
blockading  country  are  certainly  the  proper  ports  for  inquiry  ;  and 
it  would  not  be  too  much  to  expect  that  this  precaution  should  be 
noted  in  the  papers,  and  that  it  should  be  most  explicitly  enjoined 
on  the  master  and  supercargo  in  their  instructions  to  obtain  the 
information  that  might  be  necessary  to  fix  the  destination  at  some 
of  the  British  ports  in  the  Channel.  I  must  observe  also,  that 
there  is  less  room  for  excuse  in  this  instance,  since  it  is  stated  to 
have  been  the  universal  impression  in  America  at  the  time  of 
sailing  that  Havre  was  under  blockade.  There  could  have  been 
scarcely  a  doubt  as  to  any  relaxation  of  the  blockade ;  and  there- 
fore it  became  incumbent  on  the  parties  to  send  out  their  vessel 
with  more  particular  caution. 

.  The  ship  sailed,  and  appears  evidently  to  have  pursued  a  voyage 
for  Havre,  not  only  by  her  course,  but  also  by  a  letter  put  on  board 
at  sea  by  a  French  privateer,  directed  for  Havre  de  Grace,  a  few 
days  before  the  capture.  She  was  coming  up  the  Channel  towards 
Havre,  with  no  other  port  apparently  in  contemplation.  Another 
fact  which  bears  a  strange  and  unfavourable  appearance  against 
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the  master  is  the  representation  which  he  has  given  of  what  passed 
.  between  him  and  one  of  his  Majesty's  ships,  "that  on  being  hailed 
by  a  King's  ship,  he  answered  that  he  was  cleared  for  Embden,  but 
was  going  to  Havre  if  not  under  blockade,  and  that  he  was  permitted 
to  proceed."  Could  this  have  been  the  whole  of  that  conversation, 
or  can  this  be  a  fair  account  of  it  ?  The  King's  ship,  on  being  in- 
formed of  an  intention  of  going  to  Havre,  would  have  immediately 
endorsed  the  usual  prohibition  on  the  papers.  It  is  morally  impos- 
sible that  the  conversation  could  have  stopped  short  in  this 
manner,  or  that  the  master  should  not  have  been  warned  against 
proceeding  to  Havre,  and  with  very  imperative  effect.  The  other 
witnesses,  who  are  the  mate  and  the  supercargo,  make  no  mention 
of  Havre  in  their  representation  of  this  conversation.  According 
to  them  the  answer  was,  "  that  they  were  bound  to  Embden."  If 
their  account  is  to  be  believed,  it  will  very  considerably  affect  the 
master  as  to  his  veracity,  and  will  also  fix  upon  him  a  material 
violation  of  his  duty  in  not  stating  the  whole  truth  of  his  destina- 
tion. But  does  it  not  go  further  and  involve  these  other  witnesses 
also  as  parties  to  the  fraud,  if  they  heard  this  representation  and 
did  not  correct  it,  more  especially  since  one  of  them  is  the  super- 
cargo, the  agent  entrusted  with  the  management  of  the  cargo,  and 
capable  of  affecting  his  employers  with  a  legal  responsibility  for 
his  acts  ?  These  witnesses  are,  I  think,  to  be  taken  as  privy  to  the 
fraud  on  the  British  cruiser,  and  as  concurring  in  suppressing  the 
true  destination  of  the  voyage.  Then  how  can  the  Court  give 
credit  to  the  subsequent  part  of  their  representation,  viz.,  that 
"  they  were  afterwards  met  by  another  British  cruiser,  the  Pluto, 
and  were  told  '  that  they  must  not  go  to  Havre,  but  that  they 
might  go  to  Fecamp ' ;  that  the  master,  nevertheless,  kept  the  ship's 
course  to  Havre,  but  that  he  was  in  a  continued  state  of  intoxica- 
tion ;  and  that  it  was  the  intention  of  the  supercargo  not  to  have 
permitted  him  to  go  into  that  port"  ? 

The  master  himself  says  that  he  was  intoxicated,  but  if  such  an 
excuse  could  be  admitted  there  would  be  eternal  carousings  in 
every  instance  of  violation  of  blockade.  The  master  cannot,  on 
any  principle  of  law,  be  permitted  to  stultify  himself  in  this 
manner  by  the  pretended  or  even  real  use  of  strong  liquors,  of 
which,  if  it  were  a  thing  to  be  examined,  the  Court  could  in  no 
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instance  ascertain  the  truth  of  the  fact.     The  owners  of  the  Tcssel        1804 
have  appointed  him  their  agent,  and  they  must  in  law  he  hound    ^^P*^'"''^''  *• 
hj  his  imprudence  as  well  as  by  his  fraud.     As  to  the  cargo,  the         The 

SI  'LI  1/ V  H  ir  P  T^T*^  ^S 

supercargo  says,  "  that  he  would  not  have  suffered  the  master  to        

go  into  Havre,"  but  he  had  taken  no  steps  to  supersede  him.     It  • 

would  he  a  dangerous  doctrine  to  hold  that  a  master  in  a  state  of 
intoxication  might  be  permitted  to  go  on  for  the  blockaded  port, 
and  that  the  supercargo  should  lie  by  and  then  come  and  plead  the 
intoxication  of  the  master,  and  exculpate  himself  by  stating  a  mere 
intention  to  dispossess  him  and  to  steer  another  course.  It  was  the 
duty  of  the  supercargo  and  of  the  officers  concerned  in  the  naviga- 
tion of  the  ship  to  have  dispossessed  the  master  of  the  command  in 
such  critical  circumstances.  Here  was  a  vessel  duly  warned  not  to 
go  into  Havre,  yet  the  master,  in  a  continued  state  of  intoxication, 
refuses  to  alter  his  course.  I  cannot  think  that  it  would  have 
amounted  to  any  culpable  act  of  disobedience,  or  to  anything  like 
mutiny,  to  have  resisted  the  command  of  such  a  master  in  such  a 
condition,  and  to  have  given  a  proper  direction  to  the  voyage. 
Instead  of  that,  the  supercargo  suffers  the  vessel  to  proceed  in  this 
interdicted  course,  and  relies  only  on  a  secret  intention  of  his  own 
mind  to  dispossess  the  master  before  he  actually  got  into  Havre, 
without  being  able  to  show  any  one  step  taken  for  that  purpose. 
Looking  at  the  whole  case  throughout,  and  recollecting  always  the 
fraudulent  suppression  of  the  original  voyage,  I  am  of  opinion 
that  if  the  instructions  had  been  much  more  clear  on  the  part  of 
the  owners  than  these  are,  they  could  not  have  been  allowed  to 
weigh  against  the  actual  conduct  of  the  master.  It  would  be  the 
easiest  thing  in  the  world  to  put  on  board  instructions  perfectly 
smooth  and  unobjectionable.  If  they  alone  could  be  sufficient  to 
exonerate  the  owner  from  the  penalty  attending  the  misconduct  of 
the  vessel,  by  imputing  it  to  the  mere  barratry  of  the  master,  there 
would  be  an  end  to  all  means  of  enforcing  a  blockade.  I  am  of 
opinion  that  the  owners  of  the  ship  must  be  concluded  by  the 
conduct  of  the  master ;  and  I  think  that  the  interests  of  the  cargo 
are  also  implicated  in  this  act,  and  that  the  ship  and  cargo  are 
subject  to  condemnation. 
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[5 C.Rob.  THE  LA  FLOEE. 

268.] 

Joint  Capture — King's  Ship — In  Sight  of  Capture — Presumption  of  Law. 

If  a  King's  ship  is  in  sight  at  tlie  time  of  a  capture,  it  is  a  presump- 
tion of  law  that  she  is  present  animo  capiendi,  and  she  is,  therefore, 
without  further  proof,  entitled  to  be  considered  a  joint  captor.  But 
otherwise  in  the  case  of  a  private  vessel. 

1804  This  was  a  case  of  joint  capture,  on  evidence  chiefly,  but  in- 

ep  em  er       yolving  a  questioH  of  law  respecting  the  claim  of  a  King's  ship  to 

share  in  a  capture,  made  by  the  Trimmer  privateer,  on  the  ground 

of  being  in  sight  only,  without  an  affirmative  averment  of  the  fact 

of  joint  chasing. 

Sir  W.  Scott. — This  case  has  been  not  improperly  described  to 
be  a  question  of  credit,  a  character  which  can  by  no  means  be  said 
to  be  peculiar  to  the  present  case,  since  it  belongs  almost  univer- 
sally to  the  whole  class.  No  class  of  cases  is  better  suppKed  with 
witnesses  on  both  sides,  each  set  generally  speaking  up  to  the  full 
exigencies  of  their  case.  We  find  them  seeing  not  unfrequently 
over  capes  and  headlands,  and  sometimes  over  whole  islands,  and 
speaking  nevertheless  to  facts  so  seen  by  them  with  as  much 
precision  as  if  they  were  matters  of  the  purest  and  most  absolute 
demonstration.  The  Court  has  generally  to  perform  the  unpleasant 
task  of  discussing  the  credibility  of  such  witnesses,  and  of  deciding 
on  which  of  the  two  accounts  it  can  most  safely  rely.  A  question 
of  law,  however,  has  been  introduced  into  the  argument,  on  which 
it  may  not  be  improper  for  me,  in  the  first  place,  to  say  a  few 
words.  It  is  observed  that  the  claimants  in  joint  capture  have 
only  pleaded  the  being  in  sight,  without  asserting  that  they  were 
in  chase  j  and  it  is  contended  that  it  is  necessary  to  plead  and 
prove  that  they  were  j'oint  chasers  as  well  as  that  they  were  in 
sight.  The  manner  in  which  the  facts  are  alleged  would,  I  think, 
scarcely  support  this  obj'ection,  because  it  is  stated  in  the  plea  that 
they  were  in  chase  under  the  disadvantage  of  an  almost  entire 
calm,  and  a  part  of  the  evidence  goes  to  support  that  fact.  But  I 
conceive  that  the  law  is  not  correctly  laid  down  in  this  representa- 
tion, as  applying  to  the  case  of  King's  ships.     They  are  under  a 
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constant  obKgation  to  attack  the  enemy  wherever  seen  ;  a  neglect  1804 
of  duty  is  not  to  be  presumed,  and  therefore,  from  the  mere  cir-  "^  ^^  "^ 
cumstanoe  of  being  in  sight,  a  presumption  is  sufficiently  raised  The 
that  they  are  there  animo  ca^nendi.  In  the  case  of  privateers  the 
same  obligation  does  not  exist.  The  law,  therefore,  does  not  give 
them  the  benefit  of  the  same  presumption.  Ships  of  this  descrip- 
tion go  out  very  much  on  speculations  of  private  advantage,  which, 
combined  with  other  considerations  of  public  policy,  are  undoubt- 
edly very  allowable,  but  which  do  not  lead  to  the  same  inference 
as  that  which  the  law  constructs  on  the  known  duty  imposed  on 
King's  ships.  A  privateer  is  under  no  obligation  to  attack  all 
she  meets,  but  acts  altogether  on  views  of  private  advantage.  She 
may  not  be  disposed  to  engage  in  every  contest ;  and,  therefore, 
the  presumption  does  not  arise,  in  any  instance,  that  she  is  present 
animo  capiendi.  A  contrary  route,  if  proved,  would  defeat  the 
claim  even  of  a  King's  ship.  But  if  nothing  appears,  on  one  side 
or  the  other,  as  to  that  fact,  the  mere  presence  would,  I  think,  be 
sufficient  to  entitle  the  King's  ship  to  the  character  of  a  con- 
structive joint  captor. 

[The   Court  then  proceeded    to   consider  the   evidence   as  to 
whether  the  claimant  ship  was  in  sight.] 


THE  PEESIDENT.  [s  c.  Rob 

277.] 
National  Gharactei — Settlement  in  Foreign  Country — Intention  to  Leave, 

Evidence  of  an  intention  of  a  merchant  settled  for  a  long  time  in  a 
foreign  country  to  leave  it,  is  not  sufficient  to  divest  Mm  of  the  national 
character  which  he  has  obtained,  without  some  overt  act. 

This  was  a  case  of  a  ship  taken  on  a  voyage  from  the  Cape  of        I80t 
Good  Hope  to  Europe,  and  claimed  for  Mr.  J.  Elmslie,  as  a  subject    ^"Pt'"''"^''  «• 
of  America.      It  appeared  that  he  had  been  a  British-born  subject 
who  had  gone  to  the  Cape  of  Good  Hope  during  the  last  war,  and 
had  been  employed  as  American  Consul  at  that  place. 

In  support  of  the  claim,  Laurence  and  Robinson  contended  that 
the  claimant  was  entitled  to  the  most  favourable  construction  of 
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1804         his  case  that  was  consistent  with  the  rules  of  law ;  that  he  was  a 
British-born  subject  who  had  settled  at  the  Cape,  and  though  he 


The  had  borne  the  character  of  an  American  Consul  whilst  that  settle- 
ment was  under  British  possession,  it  appeared  that  the  Dutch 
Government  had  since  refused  to  admit  him  in  that  character, 
from  which  it  might  be  inferred  that  he  was  considered  at  the 
Cape  rather  in  his  hostile  British  character  than  as  an  incorporated 
Dutchman ;  that  his  vessel  had  been  dm-ing  the  year  preceding 
the  present  voyage  hired  by  the  East  India  Company  to  carry 
troops  to  India  ;  that  she  had  been  in  that  employment  recognized 
as  an  American  vessel,  and  was  now  coming  in  that  character,  in 
the  service  of  British  merchants,  under  a  licence  from  the  British 
Government ;  that  the  claimant  was,  besides,  entitled  to  be  con- 
sidered as  a  person  settled  there  during  British  possession,  and  as 
affording  evidence  of  an  intention  to  remove,  since  there  was  a 
letter  on  board  written  to  his  correspondent  at  Embden,  in  which 
he  directs  him  "  to  sell  the  ship  and  remit  the  proceeds  to  him  in 
America,  where  he  hoped  to  be  in  a  few  months."  It  was  prayed 
on  this  point  that  proof  might  be  permitted  to  be  given  of  his 
removal. 

On  the  other  side,  the  King's  Advocate  contended  that  he  could 
be  no  otherwise  considered  by  the  Court  than  as  a  resident 
merchant  of  a  Dutch  settlement.  This  ship  sailed  so  late  as 
March,  1804,  nearly  twelve  months  after  the  breaking  out  of  the 
war,  and  left  the  owner  still  resident  there  in  his  Dutch  character ; 
that  there  was  no  case  in  which  an  intention  to  remove  after  a 
residence  so  long  continued  for  nearly  a  whole  year  after  the 
breaking  out  of  the  war  had  been  allowed  to  be  averred,  and  no 
overt  act  of  removal  was  asserted  to  have  taken  place. 

SiK  W.  Scott. — The  Court  must,  I  think,  surrender  every  prin- 
ciple on  which  it  has  acted  in  considering  the  question  of  national 
character,  if  it  was  to  restore  this  vessel.  The  claimant  is  described 
to  have  been  for  many  years  settled  at  the  Cape,  with  an  esta- 
blished house  of  trade,  and  as  a  merchant  of  that  place,  and  must 
be  taken  as  a  subject  of  the  enemy's  country.  The  ship  was 
purchased  by  him  of  an  American  owner,  and  stUl  continued  to  be 
documented  as  an  American  vessel.     It  has  appeared,  I  think,  in 
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other  cases  to  be  the  disposition  of  the  American  Government  to         iso* 
confer  the  privileges  of  American  navigation  on  vessels  occupied 


by  their  consuls  in  foreign  States.     That  Grovernment  has,  un-         The 

°                                                                                     Pbesident. 
doubtedly,  a  perfect  right  to  grant  such  a  privilege  for  the  purposes         

of  their  own  navigation,  at  the  same  time  that  this  country  is 
also  at  liberty  to  apply  what  we  consider  as  the  more  correct  prin- 
ciple of  the  law  of  nations,  so  far  as  third  parties  are  concerned. 
Some  stress  has  been  laid  on  the  services  in  which  this  vessel  had 
been  employed,  and  in  which  she  was  engaged  at  the  time  of 
capture,  under  a  licence,  which  is  said  to  amount  to  a  recognition 
of  her  American  character.  Any  description  that  is  given  of  her 
in  that  licence  must  depend  entirely  on  the  representation  of  the 
parties,  and  if  that  is  not  true,  it  will  not  avail  to  affect  the  prin- 
ciple of  law  that  would  be  otherwise  applicable  to  the  vessel  in  her 
proper  character.  Such  a  recognition,  as  it  is  called,  has  never 
been  allowed  to  weigh  in  any  case  of  vessels  coming  under  a 
licence  whenever  a  question  has  been  raised  as  to  the  real  character 
of  the  owner,  or  as  to  the  fact  of  property.  This  circumstance, 
therefore,  is  immaterial.  It  is  next  said  that  the  claimant  is 
entitled  to  the  benefit  of  an  intention  of  removing  to  Philadelphia 
in  a  few  months.  A  mere  intention  to  remove  has  never  been 
held  sufficient  without  some  overt  act,  being  merely  an  intention, 
residing  secretly  and  undistinguishably  in  the  breast  of  the  party, 
and  liable  to  be  revoked  every  hour.  The  expressions  of  the  letter 
in  which  this  intention  is  said  to  be  found  are,  I  observe,  very 
weak  and  general,  of  an  intention  merely  in  futuro.  Were  they 
even  much  stronger  than  they  are,  they  would  not  be  sufficient. 
Something  more  than  mere  verbal  declaration,  some  solid  fact, 
showing  that  the  party  is  in  the  act  of  withdrawing,  has  always 
been  held  necessary  in  such  cases.  Nothing  of  that  sort  is  averred. 
The  Court  is  therefore  under  the  necessity  of  considering  this 
gentleman  as  a  merchant  of  the  enemy's  country,  and  of  pro- 
nouncing the  ship,  as  his  property,  liable  to  condemnation. 
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280.] 

Tender — Qualification — Bight  of  Superior  Ship  to  Share  of  Prize. 

In  order  to  entitle  a  sliip  of  war  to  a  siiare  of  a  prize  made  by  a 
vessel  alleged  to  be  lier  tender,  it  must  be  shown  that  the  latter  has 
been  recognised  as  such  by  order  of  the  Admiralty,  or  has  been  constantly 
employed  as  such. 

1804  This  was  a  case  of  interest,  asserted  on  the  part  of  his  Majesty's 

^"  ship  the  Euridice,  in  a  capture  made  by  the  hired  armed  revenue 

cutter  the  Ditke  of  York,  on  a  suggestion  that  the  cutter  was  placed 

under  the  command  of  the  Euridice,  and  was  to  be  considered  as  a 

tender  attached  to  that  vessel. 

Sir  "W.  Scott. — The  question  which  arises  on  the  capture  of  this 
vessel  is,  viz.,  whether  the  actual  captor  can  be  considered  as  com- 
missioned, and  as  commissioned  in  such  a  manner  as  to  entitle  the 
King's  ship  to  take  an  interest  in  the  prize.  The  capturing  vessel 
was  a  revenue  cutter,  and,  according  to  the  practice  of  the  present 
and  last  war,  commissioned  with  a  letter  of  marque.  The  policy 
of  employing  such  vessels  in  this  manner  is,  I  believe,  a  modem 
usage,  arising  out  of  the  exigency  of  the  public  service,  which  has 
particularly  required  the  use  of  small  vessels  of  this  kind.  They 
have  been  allowed  to  take  out  private  commissions,  and  if  those 
commissions  are  properly  executed  they  will  enure  to  the  benefit  of 
the  parties  till  they  are  superseded ;  and  I  am  not  disposed  to  think 
that  the  employment  of  the  vessel  in  the  manner  alleged  would 
have  the  effect  of  superseding  that  commission.  It  happened  that 
the  master  was  not  on  board  at  the  time  of  capture,  and  on  that 
account  no  claim  is  made  for  the  vessel  herself,  but  for  the  Euridice, 
as  the  vessel  to  which  she  is  represented  to  have  been  attached  as  a 
tender.  It  is  said  that  she  was  commanded  by  a  lieutenant  of  the 
Euridice,  but  by  what  reasoning  that  can  be  made  out  I  am  at  a 
loss  to  conceive,  since  it  appears  that  every  order  was  addressed  to 
the  master,  and  there  is  no  circumstance  appearing  that  leads  to  a 
supposition  that  there  was  any  such  person  as  the  lieutenant  of  the 
Euridice  on  board.  The  claim  for  the  King's  ship  is  given  in 
virtue  of  a  seizure  said  to  be  made  by  this  vessel  as  a  tender,  and 
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in  order  to  support  that  averment  it  must  be  shown  either  that 
there  has  been  some  express  designation  of  her  in  that  character  by 
the  orders  of  the  Admiralty,  or  that  there  has  been  a  constant 
employment  and  occupation,  in  a  manner  peculiar  to  tenders, 
equivalent  to  an  express  designation,  and  sufficient  to  impress  that 
character  upon  her.  The  former  species  of  proof  would  un- 
doubtedly be  most  desirable,  but  no  such  description  by  the 
Admiralty  is  averred.  She  is  not  described  anywhere  as  a  tender 
in  terminis.  Then  what  is  there  in  the  mode  of  employment  ?  I 
see  nothing  in  the  orders  to  distinguish  her  from  any  other  small 
vessel  that  might  be  associated  with  a  King's  ship  to  act  under 
superior  command,  but  not  as  a  tender.  I  am  of  opinion,  there- 
fore, that  there  is  no  sufficient  foundation  to  induce  the  Court  to 
consider  her  in  the  capacity  of  a  tender.  She  is  not  so  recognized 
in  terms  by  any  authority  proceeding  from  the  Admiralty;  neither 
is  the  nature  of  the  service  imposed  upon  her  such  as  to  induce  a 
supposition  that  she  must  have  been  so  considered  by  the  Admiralty. 
As  the  master  was  not  on  board,  the  legal  interest  in  the  capture 
will  not  enure  to  the  private  captors  under  their  commission ;  but 
it  must  be  condemned  as  a  droit  of  Admiralty,  taken  by  non- 
commissioned captors. 


1804 
April  10. 

The 
Chaelotie. 

Sir  W.  Soott. 


THE  LIESBET  YAN  DEN  TOLL. 

Neutral — Fishing  Vessel — Effect  of  Visiting  Enemy  Port  for  Bait. 

A  neutral  fisMng  vessel  sold  its  cargoes  at  sea,  but  resorted  to  enemy 
port  for  bait.  Held,  that  this  fact  did  not  affect  the  vessel  with  an 
enemy  character. 

This  was  a  question  respecting  the  national  character  of  a  fishing 
adventure,  carried  on  by  a  native  Dutchman,  who  had  become  by 
domicile  a  subject  of  Prussia  and  had  purchased  the  vessel,  formerly 
a  Dutch  vessel,  in  Febniary  at  Embden.  It  appeared  that  he  had 
since  been  employed  in  fishing  off  the  Dutch  coast,  having  sold 
his  cargoes  to  English  ships  and  having  once  or  twice  resorted  to 
Dutch  ports,  not  for  the  purpose  of  selling  his  cargoes,  but  merely 
to  procure  bait. 


[5  0.  Rob. 
283.] 


1804 
October  10. 
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1804  Sir  W.  Scott. — It  appears  to  me  that  this  case  is  very  favour- 

"*"  ^'"  ^°"     ably  distinguished  from  that  {a)  of  yesterday,  where  there  was 


TheLiesbet  reason  to  believe,  from  the  evidence  of  the  mate,  that  the  master 
.  Vas  Den  ,  .  .      t~. 

Toll.        had  delivered  his  cargoes  in  Dutch  ports,  although  that  circum- 

Sir  w.  Scott,   stance  was  altogether  suppressed  by  the  master  in  his  deposition. 

That  fact,  connected  with  the  original  character  of  the  vessel  and 

of  the  master,  seemed  to  the  Court  to  amount  to  a  case  of  Dutch 

occupation,  and  the  vessel  was  on  that  ground  condemned.     Here 

the  occupation  is  certainly  much  slighter.     It  is  not  denied  that  a 

native  Prussian  might  have  engaged  in  such  an  adventure  without 

drawing  on  himself  the  consequences  of  a  Dutch  character.     He 

might  unquestionably  have  resorted  to  the  Dutch  coast  for  the 

purpose  of  fishing,  as  it  is  indeed  not  unusual  for  fishermen  to  , 

frequent  very  distant  shores.     Then  the  only  question  will  be 

whether  this  man,  being  a  native  Dutchman  and  a  Prussian  subject 

by  domicile  only,  but  of  seven  years'  continuance,  and  not  having 

recently  taken  it  up  for  any  purposes  connected  with  the  present 

war,  would  be  differently  affected  by  this  employment.     I  am 

disposed  to  hold  that  he  would  not.     It  was  open  to  him  to  go 

to  the  coasts  of  Holland  to  carry  on  his  fishery  in  his  Prussian 

character.     He  was  also  at  liberty  to  sell  his  cargoes  at  sea,  as  he 

appears  to  have  done,  in  every  instance,  to  British  vessels,  who 

have  lately  been  very  numerous  on  the  coasts  of  Holland,  and 

might  be  expected  to  furnish  a  good  market  for  commodities  of 

that  kind.     The  only  circumstance  that  can  raise  a  doubt  is,  that 

he  appears  to  have  resorted  to  the  Texel  for  bait.     It  is  said  that 

this,  though  in  itself  a  slight  circumstance,  affords  no  immaterial 

indication  of  the  Dutch  character  and  of  the  Dutch  origin  of  this 

employment.     But  I  am  not  prepared  to  say  that  this  circumstance 

alone,  unconnected  with  any  habits  of  delivering  his  cargoes  in  the 

Dutch  ports,  will  be  sufficient  to  affect  him  with  a  Dutch  character. 

To  hold  otherwise  would,  I  think,  be  to  press  the  doctrine  of 

occupation  rather  too  rigidly  against  a  class  of  cases  which  has 

usually  been  very  favourably  considered,  and  treated  with  peculiar 

lenity  and  forbearance. 

(a)   Jonge  Jeroem,  condemned  9tli  October,  1804  (not  reported). 
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THE  APOLLO  (No.  2).  \P  0.  Rob. 

^  '  286.] 

Practice — Depositions — Affidavit — Blockade — Notice — Duty  of  Vessel  Warned. 

An  affidavit  by  a  person  wlio  has  been  examined  on  standing  interro- 
gatories, which  contradict  his  depositions,  cannot  be  received  by  the 
Court. 

Aiter  receiving  notice  of  a  blockade  of  which  he  was  ignorant,  it  is 
the  master's  duty  to  leave  the  locality  of  the  blockaded  port. 

This  was  a  case  of  a  ship  proceeded  against  for  a  breach  of  the  1804 
blockade  of  Dieppe,  after  having  had  due  warning  noted  on  her  ""  ^  " 
papers.  In  the  depositions,  the  master  and  all  the  other  witnesses 
appeared  to  have  said,  "that  the  master,  on  being  warned,  declared 
that  he  was  bound  to  Dieppe,  and  could  not  go  anywhere  else,  and 
that  if  he  could  obtain  a  fair  wind  he  should  run  into  Dieppe  "  ; 
and  his  conduct  was  represented  as  conformable  to  this  declaration 
in  hovering  on  the  coast  of  Dieppe.  An  affidavit  was  now  offered 
on  the  part  of  the  master,  complaining  that  his  answer  to  the  inter- 
rogatories had  been  incorrectly  taken;  and  that  he  had  never  made 
such  a  declaration,  or  entertained  an  intention  of  going  into  Dieppe 
after  the  warning. 

SiK  W.  Scott. — The  first  question  which  I  have  to  determine 
is,  how  far  the  depositions  can  be  taken  to  contain  a  true  represen- 
tation of  the  facts  ?  If  they  cannot,  the  Court  undoubtedly  will  be 
under  the  necessity  of  resorting  to  some  other  source  of  informa- 
tion. An  affidavit  has  been  offered  on  the  part  of  the  master, 
complaiaing  that  he  has  been  very  greatly  misrepresented  in 
these*  depositions ;  but  I  am  of  opinion  that  this  complaint 
comes  in  a  manner  which  does  not  entitle  it  to  be  received  by 
the  Court.  It  is  a  very  lenient  mode  of  administering  justice 
that  prevails  in  these  Courts  to  take  the  evidence,  in  the  first 
instance,  only  from  the  captured,  who  are  produced,  in  the 
presence  of  the  agents  of  the  parties,  before  the  commissioners 
and  actuary,  whose  duty  it  is  to  superintend  the  regularity  of  the 
proceeding,  and  to  protect  the  witnesses  from  surprise  or  misrepre- 
sentation. When  the  deposition  is  taken,  each  sheet. is  afterwards 
read  over  to  the  witness,  and  separately  signed  by  him,  and  then 
becomes  evidence  common  to  both  parties,  it  being  very  rarely ' 
permitted  to  the  captor  to  produce  any  evidence.     The  principle ' 

Tl.  I   I 
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therefore  on  ■which  the  evidence  is  condacted  is  as  favourable  to 
the  claimant  as  it  can  possibly  be.  If  any  of  these  precautions  are 
The  Apollo,  omitted,  it  would  be  competent  to  the  party  to  complain  imme- 
SirW.  Scott,  diately;  and  if  such  a  complaint  was  regularly  made,  it  would 
become  a  duty  most  pressing  on  the  conscience  of  the  Court  to 
institute  the  most  accurate  inquiry  into  the  grounds  of  such  com- 
plaint. In  this  case  nothing  of  the  kind  has  been  done ;  but  when 
the  cause  is  opened,  and  the  depositions  are  read,  then  something 
is  produced  in  the  form  of  an  affidavit,  which  is  to  have  the  effect 
of  overruling  all  the  evidence  that  has  been  taken  in  the  solemn 
manner  already  described.  I  think  I  am  bound  to  reject  this 
affidavit  in  toto,  and  I  cannot  but  consider  it  as  an  unjust  imputa- 
tion («)  on  those  who  have  the  functions  of  the  Court,  for  the  purpose 
of  taking  the  evidence,  delegated  to  them.  Then  I  am  to  consider 
the  case  on  the  representation  which  the  master  and  the  other  wit- 
nesses have  given.  It  appears  that  the  vessel  sailed  ignorant  of 
the  blockade  which  had  been  imposed  on  the  port  of  Dieppe  [b),. 
but  she  was  duly  warned,  and  the  master  does  not  say  that  he  did 
not  understand  the  warning.  I  accede  to  what  has  been  observed 
on  the  part  of  the  claimant,  that  such  a  wamiag  might  be  allowed 
to  be  received  at  first  with  some  hesitation,  and  that  it  would  not 
be  the  disposition  of  the  Court  to  take  advantage  of  any  hasty 
expressions  used  in  the  moment  of  surprise.     If  a  foolish  declara- 


(a)  On  a  subsequent  day,  in  answer 
to  the  intimation  wMoli  had  been 
directed  by  the  Court  to  be  conveyed 
to  the  commissioners  and  actuary, 
before  whom,  the  depositions  were 
taken,  of  the  charge  made  against 
their  proceedings  in  the  master's  affi- 
davit, it  was  mentioned  by  the  King's 
Advocate  that  the  interpreter,  Mr. 
Moses  Hart,  had  made  an  affidavit, 
stating  "that  he  had  been  twenty 
years  employed  as  German  inter- 
preter under  the  commissioners  of 
the  Court  at  Portsmouth,  and  that 
he  had  possessed  a  competent  know- 
ledge of  the  German  language  from 
being  born  a  Jew  in  Amsterdam, 
where  the  German  language  is  usually 


spoken  amongst  Jews,  and  from  a 
subsequent  residence  of  many  years 
as  a  printer  in  Berlin ;  that  the 
depositions  were  taken  with  great 
caution,  and  carefully  read  over,  and 
interpreted  to  the  witness ;  that  the 
accormt  of  the  declaration  therein 
contained  was  accurately  taken  down 
from  the  words  of  the  master."  The; 
King's  Advocate  stated  also  that  there 
were  affidavits  from  the  captain  and " 
officers  of  the  blockading  frigate  re-  ■ 
presenting  the  conduct  of  the  ship  to 
have  been  conformable  to  the  declara- 
tion of  the  master  as  represented  in 
his  depositions. 

(6)  By   notifioation,    9th   August, 
1804. 
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tion  was  made,  apparently  idle  and  without  a  persevering,  obstinate        1804 
intention  of  carrying  it  into  execution,  it  would,  I  think,  be  a  harsh     O"^"^'''^  i^- 


exercise  of  the  rights  of  war  to  press  such  a  hasty  declaration  to  The  Apollo. 
the  disadvantage  of  the  master,  and  more  especially  to  the  for-  sir  W.  Soott, 
feiture  of  the  property  of  others  entrusted  in  some  measure  to  his 
discretion.  But  if  such  a  declaration  is  made,  and  accompanied  by 
such  circumstances  as  impress  on  the  mind  of  the  Court  a  con- 
viction that  the  master  was  persisting  in  a  serious  determination  of 
acting  agreeably  to  it,  the  captor  is  not  bound  to  wait  till  he 
proceeds  to  carry  his  design  into  execution  ;  it  is  sufficient  that  he 
had  made  a  deliberate  declaration,  accompanied  with  such  facts  as 
induce  the  Court  to  believe  that  he  really  intended  to  carry  it  into 
effect.  It  is  said  that  a  master,  in  such  a  situation,  would  be  under 
much  distress  and  difficulty  to  determine  where  he  should  go.  It 
may  be  so ;  but  he  could  be  under  no  doubt  as  to  his  negative 
duty,  as  it  may  be  called,  that  he  was  not  to  go  into  the  blockaded 
port.  It  must  be  clear  and  obvious  to  him  that  the  neighbourhood 
of  the  blockaded  port  cannot  be  considered  as  the  fit  locus  deliberandi 
for  his  futui-e  plans.  If  the  Court  was  to  admit  that  a  master 
might  lie  to,  and  call  a  council  of  his  own  thoughts  or  of  those  of 
his  crew  in  such  a  place,  the  rights  of  blockade  could  no  loiiger 
exist  to  any  purpose ;  he  would  stay  in  all  cases  until  an  oppor- 
tunity offered  of  slipping  into  the  interdicted  port.  It  would  be 
practically  inconsistent  with  the  exercise  of  this  right  of  war  to 
hold  that  the  blockading  force  is  bound  to  stay  by  him,  and  wait 
for  the  result  of  his  deliberation  in  this  suspected  place.  On  the 
contrary,  his  first  duty  is  obvious,  fuge  litus ;  that  neighbourhood 
is  at  all  events  to  be  avoided.  He  is  bound  on  the  first  notice  to 
take  himself  out  of  an  equivocal  situation,  and  if  he  obstinately 
refuses  and  neglects  so  to  do  this  CoUrt  will  hold,  till  it  is  corrected 
by  the  judgment  of  the  Superior  Court,  that  such  a  conduct  will 
amount  to  a  breach  of  the  blockade,  and  subject  the  vessel  to  con- 
demnation. Then  what  is  the  fact  ?  The  master  declared, 
according  to  the  depositions  of  himself  and  of  the  other  witnesses, 
not  only  "  that  he  must  go,"  which  it  is  said  would  be  the  same 
expression  in  German  as  "  that  he  ought  to  go,"  but  also  that  "he 
will  go  "  to  Dieppe,  and  after  due  warning  he  is  stiU  found  near 
the  same  place,  with  the  ship's  head  towards  Dieppe.     Taking  this 
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The  Apollo. 
Sir  "W.  Scott. 


representation  to  be  true,,  as  I  am  bound  to  do,  it  appears  incredible 
to  me,  I  confess,  that  he  should,  as  he  now  asserts,  have  acted  in 
this  manner,  without  any  intention  of  going  into  Dieppe.  If, 
however,  it  is  possible  that  this  assertion  can  be  true,  I  have  only 
to  lament,  as  I  have  abundant  occasion  to  do,  the  folly  and  obstinacy 
of  masters,  who  will  place  themselves  in  situations  which  it  is 
impossible  for  the  Court  to  admit  to  be  innocent,  without  breaking 
down  air  the  rules  on  which  alone  the  principle  of  blockade  can  be 
sustained.  On  these  grounds  I  feel  myself  obliged  to  pronounce 
this  vessel  guilty  of  a  breach  of  the  blockade,  and  consequently 
subject  to  condemnation. 


[5  0.  Rob. 
295.] 


1804 
November  22. 


THE  BETSEY  (No.  3). 

Bail — Cargo — Claimant — Meduction  in  Value, 

Where  a  claimant  took  his  cargo  at  an  agreed  value  on  giving  bail  in 
suet  amount,  and  subsequently  the  cargo  proved  to  he  of  less  value. 
Held,  that  the  amount  of  bail  could  not  be  reduced. 

This  was  a  case  of  an  application  made  to  the  Court  on  the  part 
of  a  claimant,  who  had  taken  the  goods  on  bail  at  an  admitted 
value,  to  have  the  bail  reduced  to  the  actual  value  of  the  goods,  on 
a  suggestion  that  the  sale  had  not  produced  so  much  as  the  sum  at 
which  they  had  been  appraised. 


Court. — There  seems  to  be  no  pretence  fqr  this  application.  The 
party  took  the  cargo  not  merely  as  a  middle  man,  as  he  has  been 
described  in  argument,  who  was  to  be  employed  to  sell  to  the  best 
advantage  for  the  use  of  the  Jus  Jiahentium.  It  was  to  the  claimant 
himself  that  the  goods  were  delivered  at  his  own  desire,  and  at  an 
agreed  value,  by  which  the  amount  of  the  interest  in  dispute  was 
completely  concluded.  If  the  value  had  proved  much  greater  than 
the  appraised  sum,  the  captor  would  have  derived  no  benefit  from 
the  increase.  The  speculation  in  that  event  would  have  been 
advantageous  to  the  claimant  only ;  he  would  have  brought  in  no 
more  than  the  appraised  value.  The  adventure  being  unfavour- 
able, the  same  valuation  must  be  adhered  to,  as  equally  binding 
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against  him.     I  have  no  hesitation  in  rejecting  this  prayer,  and         1804 
with  costs  (a).  ^''"'-•^'"^^^  ^^- 


The  Betsey. 


November  30. 


THE  JONGE  KLAS8INA.  [5  c.  Eob. 

297.] 
Licence  to  Import  Ooods  from  Enemy  Country — Invalidity — Merchant  Exporter 
in  Enemy  Country — National  Character — Merchant  in  Tioo  Countries. 

A  licence  was  granted  "  for  tlie  importation  of  goods  from  H.  into 
tHs  country."  The  licensee  was  proved  to  be  likewise  the  exporter 
fi'om  H.,  and  a  merchant  of  H.  Held,  that  the  licence  was  thereby 
invalidated. 

A  merchant  who  habitually  transacts  business  in  two  countries  is 
liable  to  be  considered  as  a  subject  of  each. 

This  was  a  case  on  the  national  character  of  the  claimant,  under  1804 
the  particular  circumstances  of  this  transaction,  and  on  the  effect 
of  a  licence  granted  to  Mr.  Eavie,  of  Birmingham,  "  for  the 
importation  of  certain  goods  from  Holland  into  this  country."  The 
question  was,  whether  it  could  operate  to  protect  a  shipment  made 
by  him  in  person,  in  Holland,  and  under  papers  describing  the 
firm  of  his  house  as  "  Eavie  and  Co.  of  Amsterdam." 

On  the  part  of  the  captors,  the  King's  Advocate  and  BoUnson, 

On  the  part  of  Mr.  Eavie,  Laurence. 

(a)   So,    as    to    salvage   cases,   in  refused  to  allow  certain  charges  made 

the  Jonge   Bashart,  IVth  February,  for  warehouse  room,  and  expenses 

1806,  in  which  a  proportional  salvage  attending  the  conversion  of  the  pro - 

had    been    decreed.      The     owners  perty.     But  the  Court  overruled  the 

had  taken  the  cargo  on  bail  at  an  objection,  observing,  I  can  have  no 

appraised    value.      An     application  hesitation  as   to    any  expenses  in- 

was  afterwards   made  to  the  Court  curred  after  the  property  was  taken 

to   reduce   the   rate    of   salvage  on  on  bail — the  captor  cannot  be  liable 

a  suggestion   that   it  exceeded  the  to  any  such  charges.     It  was  a  free 

net  proceeds  owing  to  the  expenses  speculation  on  the  part  of  the  claimant 

attending  the  sale.  to  take  the  property  at  an  appraised 

The  Court  rejected  the  petition.  value  with  aU  the  charges  attendiog 

So,  in  the  Oraeff  Bernstorff,  April  it.     As  it  appears   that   a  sum  of 

3rd,    1805.     In  respect  to  the   ex-  1,800L    has    been    retained    in    the 

penses  attending  the  sale  of  a  cargo  hands   of    the    claimant   under  the 

taken    on    bail    by    the    claimant,  pretext    of    this    objection,   I   shall 

and  afterwards  condemned,  it  was  overrule  the  objection,   and   decree 

objected  on  the  part  of  the  claimant  interest  to  be  paid  for  the  money  so 

that  the  Eegistrar  and  merchants  had  detained. 
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1804  Sir  W.  Scott. — This  question  arises  on  the  claim  of  Mr.  Ravie, 

Novem  er  30.   (describing  himself  as  "  Eavie  of  Birmingham,"  for  certain  goods- 

^E  JoNOB    coming  to  he  imported  into  this  kingdom  from  Holland  under  the 
'     authority  of  a  licence.     In  all  cases  of  this  kind  the  terms  of  the 

ir  .  boott.  lipQmje  must  he  considered,  as  the  only  authority  under  which  the 
goods  can  he  imported  by  a  British  subject  from  the  enemy's 
country ;  and  I  may  here  observe  that  it  would  not  be  the  disposi- 
tion of  the  Court  to  narrow  the  operation  of  such  a  licence,  more 
especially  under  the  severe  pressure  which  the  commercial  concerns 
of  British  merchants  have  sustained  from  the  war.  Mr.  Eavie 
appears  to  be  a  person  engaged  very  extensively  in  the  manu- 
factures of  this  country,  in  the  employment  of  our  artisans,  and  in 
the  export  and  import  trade  of  the  country ;  and  it  will  be  to  be 
lamented  if  exertions  so  laudable  and  so  prosperous  should  meet 
with  any  cheek  from  the  effects  of  war.  But  if  such  a  misfortune 
should  have  befallen  him,  I  need  not  say  that  it  is  out  of  the  power 
of  this  Court  to  afford  relief  against  the  necessary  conclusions  of 
law.  The  province  of  this  Court  can  extend  no  further  than  to 
pronounce  whether  the  transaction  comes  fairly  and  adequately 
within  the  terms  of  the  licence,  under  which  alone  it  can  be  sup- 
ported. 

The  licence  was  granted  to  Mr.  Eavie  to  import  certain  goods, 
"  being  his  property."  On  the  question  relating  to  the  property, 
considering  the  terms  on  which  the  goods  are  now  stated  to  have 
been  shipped  "  for  Mr.  Berry,  but  at  the  risk  of  Mr.  Eavie  during 
the  voyage,"  I  am  disposed  to  hold  that  this  provision  of  the 
licence,  which  refers  to  the  description  of  property,  has  been  suffi- 
ciently complied  with.  But  it  appears  that  Mr.  Eavie  was  not. 
only  the  importer,  but  the  exporter  also ;  that  he  was  personally 
present  in  Holland  superintending  the  shipment  according  to  the 
evidence,  as  it  is  now  explained,  in  the  same  manner  as  any  other 
merchant  of  that  country  would  have  done.  So  the  master: 
describes  him  in  the  additional  affidavit  which  has  been  permitted 
to  be  introduced.  What  is  it  that  the  broker  does  on  being 
employed  by  the  master  to  procure  a  freight?  He  goes  to  Mr. 
Eavie,  as  a  man  would  go  to  a  known  merchant  of  this  place. 
Mr.  Eavie  appears  to  have  been  the  shipper.  He  contracts  with 
the  broker,  and  is  described  in  the  charter-party  as  "Eavie  and  Co., 
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merchants  at  Amsterdam."    Am  I  then  at  liberty  to  say  that  this        i804 
is  a  transaction  which  comes  fairly  within  the  terms  of  the  licence, 


or  that  it  is  lawful  for  any  individual  to  engraft  the  character  of    '^  JoNas 

''                              ...                              KiiAssmA. 
Dutch  exporter  on  a  licence  granted  to  him  as  a  British  merchant        

to  import  ?   If  it  could  he  shown  that  there  was  any  necessity,  or 
any  consideration  of  policy,  that  required  such  an  indulgence,  the 
proper  mode  would  he  that  it  should  he  presented  to  the  view  of 
the  government  at  the  time  when  the  licence  is  obtained,  and  then 
permission  to  that  extent  might  be  inserted  in  the  terms  of  the 
licence  itself.     "Without  such  a  declaration  of  the  intention  of 
government,  for  this  Court  to  apply  the  licence  to  the  protec- 
tion  of  such  a  transaction   as  this  is,   would  be,   I  think,  to 
carry  it  far  beyond  the  fair  construction  which  the  terms  of  the 
grant  will  bear.     I  am  far  from  imputing  to  Mr.  Ravie  any  im- 
proper motive  in  this  affair.     A  breach  of  native  allegiance  it 
could  not  be,  as  Mr.  Eavie  does  not  appear  to  be  a  native  subject 
of  this  country.     I  will  go  further  and  say,  that  there  does  not 
appear  to  have  been  an  intention  on  his  part  of  violating  any 
duties  which  he  owed  to  this  country.     The  motive  was,  I  dare 
say,  merely  commercial,  and,  perhaps,  within  his  apprehension  of 
what  was  permitted  to  him  under  the  terms  of  his  grant.      But  I 
fear  that  this  is  his  exposition  only,  and  not  one  which  the  law 
will  allow  me  to  entertain.     If  trade  with  the  enemy  is  generally 
unlawful,  it  is  not  in  the  power  of  this  Court  to  admit  it,  beyond 
the  degree  which  is  fairly  described  in  the  terms  of  the  licence. 
The  hardship  of  the  case  has  been  strongly  pressed  on  a  repre- 
sentation that  Mr.  Eavie  went  to  Holland  only  for  the  purpose  of 
collecting  debts,  and  on  his  return  from  the  fair  at  Frankfort.  The 
Court  has  looked  anxiously  into  the  evidence  to  see  on  what  ground 
such  an  assertion  was  founded ;  because  if  it  had  appeared  that 
this  was  a  solitary  instance  of  engaging  in  Dutch  commerce,  the 
Court  would  be  induced  to  strain  hard  to  escape  from  the  necessity 
of  pronouncing  the  property  subject  to  confiscation.    Something  of 
that  kind  does  appear,  indeed,  in  the  affidavits ;  but  of  the  persons 
who  make  those  affidavits  I  must  say  that  they  seem  to  know 
more  of  Ravie's  affairs  than  Mr.  Eavie  himself.     I  have  looked 
into  his  affidavit,  and  can  discover  nothing  respecting  the  particular 
purpose  of  collecting  debts.     All  that  he  says  is,  "  that  after  the 


Sir  W.Scott. 
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1804         Frankfort  fair  He  went   to  Holland  to  settle  some   mercantile 

_:   concerns."     Those   concerns  might  be  all  future  arrangements. 

^K  JoNQB  Without  assenting  to  the  principle  that  a  British  merchant  could, 
with  strict  pi^opriety,  go  in  any  case  into  the  enemy's  country 
without  the  authority  of  the  State,  the  Court  might  be  disposed  to 
exert  the  utmost  indulgence  that  could  be  consistent  with  the  rule 
of  law  for  the  relief  of  a  person  who  had  found  himself  in  the 
enemy's  country  in  transitu  merely,  and  for  occasional  purposes 
only,  not  originally  connected  with  this  transaction.  But  when  I 
look  at  Mr.  Eavie's  affidavit,  I  can  find  no  grounds  for  considering 
his  case  as  that  of  a  man  merely  stepping  over  the  line  of  demarca- 
tion, and  making  shipments  only  for  the  purpose  of  collecting  his 
debts. 

This  brings  me  to  the  consideration  of  Mr.  Eavie's  national 
character.     It  is  not  said  what  is  his  native  character,  but  it  is 
much  insisted  on  that  he  is  settled  in  this  country,  and  engaged 
in  extensive  manufactures  here.     Mr.  Eavie  must  know,  and  those 
who  have  stated  his  case  know  perfectly  well,  that  his  meritorious 
establishment  in  this  country,  to  the  extent  of  which  I  have  stated, 
Cannot  be  permitted  to  affect  this  question.     A  man  may.  have 
mercantile  concerns  in  two  countries,  and  if  he  acts  as  a  merchant 
of  both,  he  must  be  Kable  to  be  considered  as  a  subject  of  both 
with  regard  to  the  transactions  originating  respectively  in  those 
countries.     That  he  has  no  fixed  compting-house  in  the  enemy's 
country  will  not  be   decisive.     How  much   of  the   great  mer- 
cantile concerns  of  this  kingdom  is  carried  on  in  coffee-houses  ? 
A  very  considerable  portion  of  the  great  insurance  business  is 
so  conducted.     It  is  indeed  a  vain  idea  that  a  compting-house  or 
fixed  establishment  is  necessary  to  make  a  man  a  merchant  of  any 
place.      If  he  is  there  himself  and  acts  as  a  merchant  of  that  place 
it  is  sufficient,  and  the  mere  want  of  a  fixed  compting-house  there 
will  make  no  breach  in  the  mercantile  character,  which  may  well 
exist  without  it.     Mr.  Eavie's  own  representation  is,  "that  he 
went  to  Holland  for  the  purpose  of  arranging  his  mercantile  con- 
cerns, and  that  he  has  for  a  long  time  carried  on  trade  and  business 
at  Birmiugham."     As  to  his  business   at  Birmingham,  I  may 
dismiss  the  whole  of  that  circumstance  as  what  cannot  admit  of  a 
doubt.      The  question  will  still  remain,  whether  he  is  not  also  a 
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merchant  of  Holland  in  this  particular  transaction?    He  says,         18M 
"that  he  employs  Mr.  Y.  as  his  agent  at  Amsterdam  to  receive   ^o^^^^^^^- 


letters,  and  that  lettei's  are  addressed  to  him  there  to  Eavie  and  Co.     The  Jonob 

KlAssina, 
at  Amsterdam.        This  circumstance  has  been  contended  to  be        

parallel  with  the  case  of  Mr.  Portalis,  who  had  agents  at  Bordeaux  ^  •  oo  . 
and  at  various  other  places,  whilst  he  himself  was  resident  at 
Neuchatel.  But  there  is  this  distinction,  which  has  been  over- 
looked, that  Mr.  Portalis  did  not  appear  to  have  been  personally 
present  at  Bordeaux ;  he  might  have  agents  in  different  parts  of 
the  world,  but  he  himself  was  resident  at  Neuchatel.  If  he  had 
been  himself  at  Bordeaux  that  fact  might  have  made  a  very 
material  difference  in  his  case.  What  is  the  situation  of  Mr.  Eavie 
in  this  respect  ?  He  says,  "  that  he  has  employed  agents  at 
Amsterdam,  except  at  those  times  when  he  finds  it  convenient  to 
go  there,"  which  may  be  three  or  five  times  in  a  year.  At  such 
times  I  am  to  suppose  that  he  did  not  employ  agents,  but  trans- 
acted his  own  business.  What  is  meant  by  a  nominal  firm  at  that 
place,  which  I  perceive  in  several  passages  of  these  affidavits,  I  am 
at  a  loss  to  understand,  since  Mr.  Eavie  appears  to  have  been  as 
substantially  employed  in  the  trade  of  Amsterdam  as  any  other 
mercantile  flLrm  of  that  place.  The  character  in  which  he  stands 
before  the  Court  in  this  particular  transaction  corresponds  exactly 
with  this  view  of  his  general  connection  with  that  place.  The 
charter-party  is  brought,  not  to  Mr.  V.,  his  agent,  but  to  himself, 
and  he  signs  it  as  a  merchant  of  Amsterdam.  It  would,  I  con- 
ceive, be  too  much  for  me  to  pronounce  that  this  can  legally  be 
done,  or,  in  effect,  that  a  man  may  go  to  the  enemy's  country  as 
often  as  he  pleases,  under  the  authority  of  a  licence  of  this  kind, 
and  there  act  as  a  Dutch  merchant  carrying  on  the  export  trade  of 
that  country.  I  feel,  I  hope,  as  much  as  other  persons,  for  the 
difficulties  under  which  the  commerce  of  this  country  and  com- 
mercial men  may  be  placed  by  the  events  of  war,  but  it  is  not  in 
my  power  to  bend  the  principles  of  law  for  their  reKef.  If  it  is  fit 
that  such  relief  should  be  afforded,  it  must  be  given  elsewhere  and 
by  higher  powers.  This  Court  has  no  authority  to  exercise  such  a 
discretion,  but  is  under  the  painful  necessity  of  pronouncing  this 
property  subject  to  condemnation. 
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[5 O.Rob.  THE  OHAELOTTE  (No.  2). 

305.]  ^  ' 

Contrahand— Masts. 

Masts  are  absolutely  contraband  witliout  reference  to  the  port  to 
wbicb  tbey  are  destined. 

1804  This  was  a  case  of  a  cargo  of  masts  and  spars,  taken  in  a  Liibeck 

November  16.    ship  On  a  voyage  from  Eiga  to  Nantes,  being  the  produce  of 

Russia,  and  claimed  as  the  property  of  a  merchant  of  that  country. 

For  the  captors,  the  King's  Advocate  and  Laurence. 

For  the  claimants,  Arnold  and  Robinson. 

Sir  W.  Scott. — This  case  has  been  argued  much  at  length  on 
the  operation  of  the  treaty  and  on  the  authority  of  former  practice, 
and  it  certainly  presents  a  question  of  considerable  importance ; 
but  it  will  not  be  necessary  or  proper  for  me  to  travel  much  into 
the  argument,  because,  if  there  is  a  decision  of  the  Superior  Court 
so  recent  as  1803  on  a  similar  point,  it  will  be  conclusive  upon  my 
judgment,  and  I  shall  have  only  to  follow  the  rule  of  law  there 
laid  down,  and  to  act  under  the  authority  of  that  decision.  Let  us 
see,  then,  whether  the  cases  are  so  far  parallel  cases  as  to  be  subject 
to  an  application  of  the  same  principle.  The  Graeffen  Van  Oott- 
land  (a)  was  a  shipment  of  masts  to  Cadiz  in  a  Swedish  ship,  and, 
as  the  master  appears  to  have  said  in  his  depositions,  "to  be 
delivered  to  private  consignment."  This  is  a  shipment  of  similar 
articles,  going  in  a  Liibeck  ship  to  Nantes.  The  two  cases  have  this 
circumstance  in  common,  then,  that  the  claimants  are  merchants  of 
Russia,  exporting  articles  of  the  same  kind  to  the  enemy,  not  in 
the  vehicles  of  their  own  country.  Unless  there  are  other  circum- 
stances to  distinguish  the  cases,  the  decision  of  the  Lords  upon  the 
former  case  must  be  the  guide,  which  this  Court  would  be  bound  to 
follow.  Then  what  are  the  distinctions  pointed  out  ?  It  is  said 
that  the  claimant  in  that  instance  was  the  Swedish  consul  in 
Russia,  but  that  circumstance  could  have  made  no  difference,  since 
it  must  have  been  familiar  to  all  who  had  to  judge  of  that  case  that 

(a)  August  19th,  1803. 
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his  character  of  consul  to  a  foreign  nation  could  not  vary  the         1804 

principle  that  was  to  he  applied  to  it.     As  a  person  resident  in  _!. 

Russia,  he  could  he  considered  in  no  other  light  than  other  mer-    ^   The 

°  _  Chablotte. 

chants  of  the  country.     It  is  then  said  that  the  cargo  was  going  to        

the  puhlio  arsenal  of  the  enemy.  It  was  going  to  Cadiz,  which  is 
a  place  of  great  military  equipment,  hut  it  is  a  piace  of  great 
mercantile  equipment  also ;  and  it  does  not  appear,  I  think,  exactly 
as  it  has  heen  represented  that  those  articles  were  to  he  delivered 
to  the  puhlio  arsenal  of  the  State.  What  has  heen  said  on  the 
other  side  is,  I  think,  true,  that  the  nature  of  the  port  is  not 
material,  since  masts,  if  they  are  to  be  considered  as  contraband, 
which  they  wlU.  be  unless  protected  by  treaty,  are  so,  without 
reference  to  the  nature  of  the  port,  and  equally,  whether  bound  to 
a  mercantile  port  only  or  to  a  port  of  naval  military  equipment. 
The  consequences  of  the  supply  may  be  nearly  the  same  in  either 
case.  If  sent  to  a  mercantile  port,  they  may  be  there  applied  to 
immediate  use  in  the  equipment  of  privateers,  or  they  may  be  con- 
veyed from  Nantes  to  Brest,  and  there  become  subservient  to  every 
purpose  to  which  they  could  have  been  applied  if  going  directly 
to  a  port  of  military  equipment.  The  only  other  distinction  is 
that  the  decision  alluded  to,  passed  on  a  capture  of  the  late  war  in 
1797,  when  this  country  and  Hussia  were  bound  by  a  particular 
convention  to  a  stricter  co-operation  in  the  war  against  France ; 
but  the  destination  of  the  Graeffen  Van  Gottland  was  not  to  France, 
but  to  Spain,  which  country  was  by  no  manner  affected  by  the 
convention  of  1793.  It  has  appeared,  I  think,  in  numerous 
instances  that  the  commercial  intercourse  between  Eussia  and  Spain 
was  not  interrupted,  but  that  there  was  a  considerable  trade  going 
on  between  the  two  countries  during  the  whole  war.  These 
distinctions,  then,  are  insufficient  to  vary  the  principle  of  law, 
which  I  feel  myself  bound  to  apply  under  the  authority  of  the 
Superior  Court.  Without  going  into  the  antecedent  history  of  the 
law  on  this  question,  I  must  consider  the  authority  of  this  recent 
case  decided  by  the  Superior  Court  as  binding  on  me.  That 
judgment  must  be  supposed  to  have  been  formed  with  reference 
to  former  authorities ;  and  it  is  not  even  now  contended,  on  the 
part  of  the  claimant,  that  the  late  treaty  of  1801  puts  the  commerce 
of  Eussia  with  respect  to  these  articles  on  a  more  favourable 
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1804  footing  than  it  was  before.     The  effect  of  that  decision  is  conclusive 

-  '^^'"  ^  on  me,  and  I  have  no  hesitation  in  pronouncing  this  cargo  subject 

The  to  condemnation. 
Chablottb. 


SirW.  Scott. 


[6  0.  Rob. 
315.] 


1804 
November  30. 


THE  WIGHT. 

Salvage — Hecapture — Convoy — Hostile  Possession  of  Captured  Vessel. 

A  convoying  vessel  has  a  rigM  to  salvage  for  tlie  recapture  of  a  vessel 
under  h.er  charge,  if  such  vessel  has  been  in  the  effectual  possession  of 
an  enemy,  neld,  also,  that  the  Court  will  not  entertain  a  charge  of 
negligence  against  the  convoy  as  a  defence  to  such  a  claim.  Such 
charge  must  be  made  to  the  Lords  Commissioners  of  the  Admiralty,  and 
if  substantiated  before  them,  the  Court  will  then  act  on  their  finding. 

This  was  a  case  of  salvage  arising  on  the  recapture  of  a  vessel 
by  a  convoying  ship  within  a  short  time  after  the  capture,  and 
before  she  had  been  carried  out  of  sight.  The  facts  of  the  case 
were,  that  the  Wight  was  sailing  under  the  convoy  of  the  TMsbe, 
on  a  voyage  from  Zante  to  London ;  that  in  passing  the  narrow 
channel  between  Cephalonia  and  Ithaca  the  whole  convoy  was 
becalmed,  and  whilst  in  this  situation  a  privateer  rowed  out  from 
the  land  by  means  of  sweeps  and  made  a  capture  of  the  Wights 
On  signal  being  made,  the  Thisbe  immediately  put  out  her  boats, 
which  pursued  the  privateer,  and  within  an  hour  or  two  retook  the 
Wight,  and  also  made  a  capture  of  the  privateer,  with  the  loss  of 
one  man. 

On  the  part  of  the  captor,  the  King's  Advocate  and  Arnold. 

On  the  part  of  the  owners,  Laurence  and  Robinson. 

SiE  W.  Scott. — This  case  comes  before  me  upon  an  alleged 
act  of  recapture  performed  by  the  Thisbe,  who  had  a  number  of 
merchant  vessels  under  her  convoy.  One  was  captured  by  the 
enemy  and  was  afterwards  retaken  by  the  Thisbe;  and  for  that 
service  the  Thisbe  now  stands  before  the  Court,  demanding  the 
salvage  which  is  allowed  to  King's  ships  on  ordinary  occasions  by 
the  Prize  Act.  The  first  question  that  arises  is,  whether  a  con- 
voying ship  may  be  entitled  to  salvage  from   ships  under  her 


THE  WIGHT.  '^^^ 

protection  ?     That  question  has,  I  think,  been   decided  by  the         1804 

authority  of  the  case  of  the  Hinchinbrook,  which  is  binding  on  me, L 

because  it  was  there  laid  down  that  the  relation  which  had  sub-  The  Vioht. 
sisted  between  the  convoying  ship  and  those  under  her  care  would  sirW.  Scott. 
not  take  the  case  out  of  the  general  provisions  of  the  Prize  Act. 
I  consider  that  to  have  been  the  ancient  doctrine  of  this  Court ; 
and  it  was,  I  think,  recognized  as  such  by  the  decisions  of  my 
predecessor,  because  he  seemed  to  hold  that  the  demand  might 
generally  be  considered  as  fairly  within  the  operation  of  the  Act, 
although  he  determined  that,  under  the  particular  circumstances  of 
the  case  then  before  him,  no  salvage  was  due.  He  entered,  I 
,  recollect,  pretty  fully  into  the  circumstances  of  that  case,  and  con- 
cluded that  there  had  been  some  neglect  on  the  part  of  the 
convoying  ship,  which  would  defeat  the  right  of  the  salvors.  The 
Court  of  Appeal  was  of  opinion  that  no  such  imputation  was 
raised  against  the  convoyiag  ship  by  the  facts  of  the  case ;  and 
further,  that  such  a  question,  if  it  arose  in  fact,  was  a  matter  to  be 
discussed  in  another  form,  and  was  not  fit  to  be  introduced  in  a 
civil  cause  of  this  nature,  to  repel  a  demand  to  which  the  re- 
captor  would  be  entitled  on  the  general  principle  of  law.  It  would 
indeed,  as  it  was  then  observed,  be  attended  with  very  great 
injustice  to  the  character  of  naval  officers,  if  the  propriety  of  their 
conduct  on  such  occasions  could  be  brought  into  discussion  inci- 
dentally in  this  manner ;  and  I  advert  to  this  consideration  more 
particularly,  because  I  perceive  that  an  insinuation,  of  improper 
conduct  has  also  been  introduced  into  the  present  case.  But  under 
the  authority  of  the  Hinchinbrook,  I  think  myself  warranted  to 
consider  it  as  a  charge  to  which  this  Court  will  not  attend  till 
otherwise  established.  If  a  complaint  was  gravely  preferred  and 
substantiated  elsewhere  on  a  proper  representation  to  the  Lords  of 
the  Admiralty,  it  might  be  competent  to  this  Court  to  say  that  no 
claim  to  reward  should  be  grounded  on  an  act,  thus  pronounced  to 
be  an  act  of  misconduct  by  a  tribunal  properly  qualified  to  decide 
upon  it.  But  to  admit  such  accusations  in  this  form  would  be 
attended  with  great  injustice  to  the  naval  officer  whose  character 
was  implicated  in  the  charge,  and  would  be  productive  of  great 
inconvenience  to  the  Court.  If  I  was  to  admit  the  insinuation  in 
any  degree,  I  must  also  receive  exculpatory  evidence  on  the  other 
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1804         side,  and  that  would  be  to  let  myself  out  to  the  practice  of  trying 

L  a  criminal  case  throughout,  which  was  so  justly  reprobated  by  the 

The  Wioht.  Superior  Court  on  the  former  occasion.  The  only  material  ques- 
SirW.  Scott,  tion  for  me  to  consider ,^  then,  is,  whether  there  was  such  a  capture 
made  by  the  enemy  as  would  found  a  case  of  recapture  ?  Many 
cases  might  be  put  of  the  effect  of  immediate  acts  of  recapture,  to 
show  that  it  is  by  no  means  necessary  that  the  possession  by  the 
enemy  should  be  long  maintained,  or  at  any  particular  distance 
from  the  convoying  ship.  The  question  will  always  be,  whether  it 
was  an  effectual  possession,  and  such  as  would  suspend  the  relation 
of  the  convoying  ship;  not,  whether  it  is  a  complete  and  firm 
possession,  which,  for  some  purposes,  is,  in  contemplation  of 
law,  not  held  to  be  effected  till  the  prize  is  carried  infra  prcesidia  ? 
The  rule  of  infra  prcesidia,  however,  is  certaiuly  not  the 
measure  to  be  applied  to  questions  of  this  kind.  The  very  clause 
of  the  Prize  Act  alludes  to  cases  of  salvage  in  which  no  such  com- 
plete possession  is  supposed,  since  it  speaks  of  vessels  being 
recaptured  and  permitted  to  continue  on  their  original  voyage. 
As  little  can  it  be  contended  that  the  vessel  should  have  been  out 
of  sight  to  found  a  case  of  recapture ;  it  will  be  sufficient  if  there 
has  been  that  complete  and  absolute  possession  which  supersedes 
the  authority  of  the  convoying  ship,  and  such  a  possession  must 
have  been  maintained  for  some  time  in  the  present  instance. 
Every  act  of  possession  was  exercised ;  the  master  was  taken  out, 
the  vessel  was  completely  manned  with  as  many  of  the  captor's 
crew  as  were  sufficient  to  overpower  all  resistance,  and  the  vessel 
was  taken  in  tow  by  the  enemy.  By  these  acts  the  former  relation 
subsisting  between  this  vessel  and  the  convoying  ship  was  neces- 
sarily suspended.  A  ship  in  possession  of  the  enemy  can  obey  no 
signal,  nor  support  its  former  duties  and  subordination  to  the 
convoying  ship.  There  might  still  remain  an  obligation  on  the 
part  of  the  convoying  ship  to  attempt  the  recapture,  as  far  as  it 
could  be  done  consistently  with  the  safety  of  the  other  vessels 
under  her  protection.  Such  a  duty  would  result  from  the  injunc- 
tions of  the  Prize  Act,  which  provides  a  reward  for  the  recaptor 
when  the  service  is  effected,  and  cannot  therefore  be  intended  to 
preclude  the  demand  of  salvage,  though  the  service  rendered  to 
the  individual  by  the  recaptor  may  be  no  more  than  a  sense  of 
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public  duty  would  otherwise  require  from  him.      The  capture  is,        1804 
I  thint,  proved  to  have  been  sufficiently  completed ;  and  unless     ^''^'"  ^''    ' 
I  could  go  to  the  length  of  holding  that  there  must  be  a  firm  pos-  The  "Wight. 
session  and  a  bringing  infra  prcesidia,  I  must  pronounce  this  vessel  sir  W.  Scott. 
to  have  been  recovered  from  a  situation  which  has  been  decided  to 
be  sufficient  to  support  the  claim  of  salvage  by  the  decision  of  the 
Superior  Court. 


THE  MAEIA  (No.  3)  (a).  [5  0.  iiob. 

365.] 
Continuous   Voyage — Touching  at  Intermediate  Port — Intention  to  Sell  Cargo 
at  Intermediate  Port — Further  Proof, 

An  American  sUp  sailed  from  Havannah.,  thence  to  New  Providence, 
where  she  remained-from  May  31st  to  July  20th,  with  a  cargo  of  colonial 
produce,  and  thence,  with  part  of  the  original  cargo,  to  Amsterdam ;  she 
was  captured  between  New  Providence  and  Amsterdam.  Held,  that 
as  the  terminus  ad  quem  was  not  a  port  of  the  mother  country,  and  as 
there  was  only  on  board  part  of  the  original  cargo,  the  owner  of  the 
ship  was  entitled  to  produce  further  evidence  to  prove  that  the  ship 
sailed  from  the  Havannah  with  the  intention  that  all  the  cargo  should 
be  sold  in  America,  and  that  the  voyage  was  not  continuous. 

This  was  a  case  of  an  American  ship  which  had  come  from  the        1805 
Havannah  to  New  Providence  with  a  cargo  of  colonial  produce,   ^p^^'^^^*'  ^^- 
and  was  proceeding,  when  taken,  with  a  considerable  part  of  that 
cargo  on  board  to  the  port  of  Amsterdam. 

For  the  captor,  the  King's  Advocate  and  Laurence. 

For  the  claimant,  Swaiey  and  Adams. 

Sir  W.  Scott. — This  question  arises  as  to  a  vessel  which  had 
gone  to  the  Havannah,  and  from  thence  to  New  Providence  {h), 
where  she  was  refitted,  and  took  on  board  part  of  the  same  cargo, 
with  other  goods  belonging  to  the  same  owner,  and  some  other 
articles  on  freight,  and  was  at  the  time  of  capture  proceeding  to 
Amsterdam.  On  these  facts  two  questions  have  been  made — First, 
whether  the  goods  so  going  are  not  liable  to  condemnation  ?  and 
secondly,  whether  the  ship,  as  concerned  in  the  same  illegal  trans- 

(ffl)  See  the  William,  post,  p.  505. 

(6)  She  arrived  on  May  31st,  and  sailed  on  July  20th.  ; 
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1805         action,  is  not  subject  to  the  same  penalty  ?    It  is  certainly  true 

— ! 1 — L  that  a  continued  voyage  from  the  colony  of   the  enemy  to  the 

The  Habia.  mother  country,  or  to  any  other  ports  hut  those  of  the  country  to 
Sir  W.Scott,  which  the  vessel  belongs,  will  subject  the  cargo  to  confiscation; 
and  the  only  point  which  the  Court  has  to  decide  is,  whether  the 
"  voyage  in  question  is  to  be  considered  as  a  continued  voyage  or 
not  ?  It  is  a  question  in  its  nature  subject  to  very  considerable 
difficulties  in  particular  cases,  and  one  on  which  the  Court  must 
exercise  its  judgment  with  great  caution  on  the  special  circum- 
stances which  compose  the  substance  of  each  case,  and  with  great 
care  not  to  attribute  more  weight  to  any  particular  fact  than  what 
it  justly  demands.  In  the  case  of  the  Essex,  which  was  decided  by 
the  Court  of  Appeal,  the  principle  of  law,  by  which  such  cases  are 
to  be  decided,  was  distinctly  affirmed.  It  certainly  is  not  a  novel 
principle ;  and  I  cannot  but  express  my  surprise  that  it  should  be 
represented  in  any  place,  as  I  understand  it  has  been,  that  the 
principle  is  new.  On  the  contrary,  it  is  an  inherent  and  settled 
principle  in  all  eases  in  which  the  same  question  can  have  come 
under  discussion,  that  the  mere  touching  at  any  port  without  im- 
porting the  cargo  into  the  common  stock  of  the  country  will  not 
alter  the  nature  of  the  voyage,  which  continues  the  same  in  all 
respects,  and  must  be  considered  as  a  voyage  to  the  country  to 
which  the  vessel  is  actually  going  for  the  purpose  of  delivering 
her  cargo  at  the  ultimate  port.  The  Essex  was  in  fact  the 
first  case  which  called  for  the  direct  decision  of  the  Superior 
Court ;  but  the  same  doctrine  would  have  been  held  in  any  other 
case,  if  such  a  case  had  occurred  at  an  earlier  period ;  and  cases  had 
occurred  before,  very  sufficient  to  convey  a  full  admonition  upon 
the  subject.  As  the  Essex,  however,  happened  to  be  the  leading 
case  on  the  subject,  it  may  not  be  improper  that  I  should  state 
what  I  conceive  to  be  the  substance  of  it.  It  was  the  case  of  an 
American  vessel  which  had  gone  from  America  to  Lisbon,  where, 
finding  the  market  bad,  she  went  on  to  Barcelona,  and  there  took 
on  board  a  cargo  of  Spanish  produce  for  the  Havannah,  under 
the  direction  of  the  agent  in  Europe,  "that  she  should  go  to  the 
Havannah,  first  touching  at  Salem,  in  America,  where  the  owner  (a) " 

(a)  The  claim  was  given  by  the  master  for  the  ship  and  cargo  as  the 
property  ofWilliam  Orne,  of  Salem. 
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resided,  who  adopted  the  plan  and  sent  the  vessel  on."     It  appeared        ^^°^ 

clearly  to  the  Court  that  it  was  the  intention,  originating  in  the  - 

mind  of  an  authorized  agent,  acting  under  full  powers,  that  the    ThbMaeia. 
vessel  should  go  to  the  Havannah,  and  that  this  purpose  was  Si'  W  Soott. 
adopted  by  the  owner ;  that  it  was  in  reality  a  continued  voyage 
from  Spain  to  the  Havannah ;  that  as  to  the  intention,  aU  douht 
was  done  away  with  by  the  adoption  on  the  part  of  the  owner, 
who  had  the  vessel  in  his  own  port,  and  was  fully  implicated  in 
the  engagement  of  sending  her  on,  according  to  the  projected 
voyage.     That  was  the  fundamental  case,  a  case  of  a  trade  from 
the  mother  country  to  the  colony,  with  full  knowledge  of  the 
circumstances,  and  a  distinct  adoption  of  the  purpose  on  the  part 
of  the  owner.     Other  cases  have  occurred  since  in  this  Court,  which 
have  been  determined  on  their  own  particular  circumstances ;  as, 
indeed,  all  cases  of  this  kind  must  be  entertained  on  their  own 
evidence,  which  may  be  slighter  or  stronger,  according  to  the 
manner  in  which  the  transaction  has  been  conducted.     The  first 
case  that  called  for  the  decision  of  this  Court  was  that  of  the 
Enoch  (a),  in  which  appeared  one  fact,  which  was  in  itself  conclusive 
of  the  intention,  viz.,  a  charter-party,  providing  "  for  a  voyage  to 
the  colony  of  the  enemy  and  back  to  America,  and  from  thence  to 
the  mother  country  in  Europe,"  affording  a  complete  demonstration 
of  one  entire  voyage.     It  was  not  merely  a  circumstance,  it  was  an 
absolute  and  conclusive  fact,  declaratory  of  the  intention  of  sending 
on  the  cargo  to  Europe.     The  nest  case  was  the  Rowena  {a),  which 
happened  on  the  same  day,  and  which  the  Court  did  not  distinguish 
in  judgment  from  the  preceding  case,  though  there  was  this 
difference  between  them,  that  it  had  not  a  charter-party  linking 
together  the  two  parts  of  the  original  voyage.     But  other  circum- 
stances occurred  leading  to  the  same  conclusion,  and  the  Court  can 
only  decide  on  circumstances.     There  were  the  former  habits  of 
the  vessel,  from  which  it  appeared  that  she  had  been  for  a  consider- 
able number  of  voyages  employed  in  the  same  course  of  trade  in 
the  hands  of  the  same  owner.     The  whole  cargo  had  come  from 
the  colony  of  the  enemy,  and  had  lain  in  America  only  a  very 
short  time ;  just  long  enough  for  the  purpose  of  being  landed  and 

(a)  Adm.,  23rd  July,  1805. 
R.  K  K 
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1805  reshipped.  Under  these  oircumstanees  the  Court  thought  itself 
September  18.  i^qt^^  j.q  presume  that  the  original  intention  of  sending  the 
TheMaeia.  cargo  to  Europe  had  actuated  the  whole  adventure.  Soon  after 
SirW.  Scott,  came  the  case  of  the  Respect  (a),  in  which  it  was  affirmed  in  the 
claim  that  the  goods  which  composed  part  only  of  a  former 
cargo  were  intended  for  sale  in  America.  This  averment  was 
solemnly  interposed  on  oath,  and  as  the  matter  was  duhious,  the 
Court  thought  proper  to  admit  the  parties  to  establish  their  aver- 
ment in  proof.  These  are  the  principal  cases  which  have  occurred 
in  this  Court,  without  adverting  to  cases  that  have  occurred  in  the 
Superior  Court ;  and  I  now  have  to  consider  whether  there  was  in 
those  cases  anything  on  which  the  Court  relied,  which  hinds  me  to 
conclude  that  the  present  voyage  was  a  continued  voyage,  and  that 
there  could  have  been  no  real  bona  fide  importation.  There  are  no 
letters  or  writings  as  in  the  Essex,  purporting  an  original  intention 
to  send  on ;  there  is  no  charter-party  as  in  the  Enoch ;  there  are  no 
instructions,  disclosing  a  course  of  similar  voyages  to  Amsterdam, 
as  in  the  Roicena.  The  former  voyages  are  clear  of  suspicion;  and 
I  think  there  is  something  in  that  fact,  and  that  it  is  but  just  that 
the  presumption  from  former  habits,  which  weighs  unfavourably  in 
some  cases,  should  have  its  due  weight  on  the  other  side.  It  is, 
indeed,  the  very  purpose  of  the  seventh  interrogatory  to  illustrate 
what  is  obscure  in  the  transaction  immediately  before  the  Court  by 
former  habits.  The  present  case  is  distinguishable  also  in  another 
point  of  view,  that  the  destination  is  not  to  the  mother  country  of 
the  colony.  I  do  not  say  that  the  rule  of  law  would  be  difierent 
on  that  account,  but  as  evidence  of  intention  it  is  something. 
When  the  partus  ad  quern  is  not  a  port  of  the  country  to  which  the 
colony  belongs,  and  is  itself  a  place  of  great  general  trade,  there  is 
not  the  same  preponderance  of  evidence ;  the  proof  of  intention  is 
slighter — I  will  not  say  how  much  slighter — but  it  is  a  circumstance 
to  be  taken  into  consideration  in  forming  a  judgment  on  the  whole 
case.  It  is  something,  also,  that  the  goods  are  not  the  whole  of  the 
former  cargo,  since  the  inference  of  original  intention  is  not  so 
strong  as  to  goods  which  compose  a  part  only,  though  a  large  part 
of  a  miscellaneous  cargo,  picked  up  in  different  places  and  belong- 

(o)  Adm.,  August  1st,  1805. 
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ing  to  different  proprietors.     On  these  grounds  it  does  appear  to        1805 
me  that  the  present  case  is  substantially  distinguished  from  other     "^  ^'"  "^ — '- 
cases  determined  hy  the  Lords  of  Appeal,  or  in  this  Court,  and    TheMaeia. 
that  it  has  not  the  same  proof  to  he  collected  from  circumstances  Sir  W.  Scott. 
on  which  a  judicial  mind  is  bound  to  acquiesce.     There  is  room  to 
let  in  the  supposition  that  there  might  be  an  intention  of  selling 
in  America,  and  that  in  consequence  of  the  failure  of  that  prospect 
only,  the  design  was  taken  up  of  sending  on  these  goods  to  the 
European  market.     Without  abandoning  the  principle,  or  being 
in  the  least  disposed  to  let  it  out  to  a  degree  of  laxity,  which  may 
endanger  the  stability  and  consistency  of  the  general  rule,  I  think 
that  the  claimant  may  ia  this  case  be  admitted  to  prove  the  aver- 
ment of  an  intention  of  selUng  in  America,  which  is  not  shown  to 
be  incredible  or  inconsistent  with   any  circumstance  which  is  at 
present  in  evidence  before  me.     As  to  the  other  parts  of  the  cargo, 
on  which  no  question  is  raised,  they  must  be  restored.     The  ques- 
tion as  to  the  ship  will  stand  over  to  wait  the  judgment  which  the 
Court  may  ultimately  form  on  the  real  intention  of  the  owner  as  to 
the  cargo. 

On  the  22nd  of  April,  1806,  this  cause  came  on  again  upon 
further  proof,  when  it  was  admitted  on  the  part  of  the  captor  that 
the  proofs  were  sufficient,  and  the  Court  decreed  restitution. 


THE  ANNA. 

Capture — Neutral  Territory — Three  Mile  Limit — Uninhabited  Island  Adjacent     [^  ^^^n"^' 
to  Mainland — Belligerent  Cruisers  Within  Neutral  Waters — Commencement 
of  Capture — Duty  of  Captors-^Convenient  Port — Adjudication. 

A  vessel  was  captured  witlin  tkree  miles  from  some  uiunliabited 
islands  at  tlie  mouth,  of  the  Mississippi.  Held,  that  the  territorial  limit 
was  to  he  reckoned  from  these  islands.  Held,  also,  that  if  the  chas©-ef 
the  captured  vessel  had  begun  at  a  greater  distance  than  three  miles 
from  these  islands  the  capture  might,  having  regard  to  the  fact  that 
they  were  uninhabited,  have  been  valid,  but  that  in  the  present  case  it 
was  invalid  because  the  captors  had  behaved  illegally  in  stationing  their 
ships  within  the  mouth  of  a  neutral  river. 

It  is  the  duty  of  a  captor  to  take  a  prize  to  a  convenient  port  for 
adjudication. 

This  was  a  case  of  a  ship  under  American  colours,  with  a  cargo        1805 
of  logwood  and  about  13,000  dollars  on  board,  bound  from  the 

K  K  2 


Novcmler 
15,  20. 


The  Anna. 


500  THE  ANNA. 

1805  Spanish  Main  to  New  Orleans,  and  captured  by  the  Minerva 
■^"[g^jo^  ®'  privateer  near  the  mouth  of  the  Eiver  Mississippi.  A  claim  was 
given  under  the  direction  of  the  American  Ambassador  for  the  ship 
and  cargo,  "  as  taken  within  the  territory  of  the  United  States,  at 
the  distance  of  a  mile  and  a  half  from  the  western  shore  of  the 
principal  entrance  of  the  Mississippi,  and  within  view  of  a  post 
protected  by  a  gun,  and  where  is  stationed  an  officer  of  the  United 
States." 

For  the  captors,  Arnold  and  Robinson. — The  description  which 
the  commander  of  the  privateer  gave  in  his  affidavit  was  that 
"  about  6  p.m.,  14th  July,  he  discovered  the  Anna  at  the  distance 
of  about  nine  miles,  steering  north-west  and  by  north ;  that  he 
immediately  gave  chase,  and  about  half-past  six  the  Anna  altered 
her  course ;  that  about  three-quarters  past  six  he  ordered  a  gun  to 
be  fired ;  that  no  notice  being  taken  he  ordered  another,  when 
finding  that  the  Anna  instead  of  taking  notice  hoisted  her  staysail 
to  favour'  her  escape,  he  fired  round  and  grape  shot  till  she 
brought  to  ;  that  the  Anna  was  not  within  neutral  territory,  but 
two  miles  and  a  half  from  the  bar  of  the  river  and  five  miles  from 
Fort  Balise,  which  is  a  small  fort  erected  on  made  land,  and  is 
surrounded  by  water  for  many  miles  which  never  ebbs  dry."  The 
representation  which  the  master  of  the  captured  ship  gave  was, 
"  that  the  place  where  she  was  first  fired  upon  is  not  more  than 
two  miles  and  a  half  off  the  shore,  and  the  place  where  the  ship 
was  anchored  when  taken  not  more  than  one  mile  and  a  half,  and 
both,  he  apprehends  and  believes,  within  the  territory  and  jurisdic- 
tion of  the  United  States ;  that  the  spots  marked  in  the  plan  or 
chart  as  between  the  Balise  or  beacon  and  his  ship  are  small  islands, 
which  are  always  dry  and  covered  with  reeds  and  small  shrubs, 
where  people  go,  and  that  he  had  been  many  times,  to  shoot  wild 
fowl  and  procure  eggs  which  are  there  found  in  great  abundance  ; 
that  the  intervening  parts  are  shallow  water,  in  part  filled  up  with 
timber  which  drifts  down  the  river ;  that  the  Balise  was,  during 
the  time  of  the  possession  of  the  Spaniards,  a  fort  with  small  houses 
or  cabins  round  the  same,  where  cannon  were  mounted,  and  where  a 
Governor  resided  with  his  wife  and  family,  as  also  pilots  for  the 
navigation  of  the  river  and  officers  of  the  Customs,  who  used  to 
visit  aU  vessels  at  their  entrance." 
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For  the  claimant,  the  King's  Advocate  and  Laurence. 


1805 

November  6, 

15,  20. 


20th  November. 

[The  Court  first  dealt  with  certain  matters  of  fact  as  to  the  ship's      ™    ™^' 
papers  and  as  to  the  port  to  which  she  was  taken.] 

Sir  W.  Scott. — The  ship  with  this  cargo  on  board  was  brought  to 
England  for  adjudication ;  and  it  lies  on  the  captor  to  exonerate  him- 
self from  the  impropriety  of  this  act;  because  though  the  instructions 
to  cruisers  give  something  of  a  discretion  to  captors  as  to  the  port 
to  which  they  are  to  bring  their  prize — to  some  convenient  port — 
it  is  a  discretion  which  must  be  cautiously  exercised,  and  with 
sound  reason,  so  as  to  be  justified  in  the  Court  before  which  the 
case  is  brought.  It  would  be  cause  of  infinite  vexation  if  neutral 
vessels  taken  on  slight  pretences  at  so  great  a  distance  as  the  coast 
of  America  were  to  be  dragged  across  the  Atlantic  for  adjudica- 
tion ;  more  especially  when  this  country  has  established  Courts  in 
different  islands  in  the  "West  Indies,  to  prevent  inconvenient  recur- 
rence to  this  Court  and  to  provide  for  claimants  in  that  part  of  the 
world  justice  at  their  own  doors,  that  their  commerce  may  be  sub- 
ject to  as  little  interruption  as  possible  from  the  exercise  of  the 
rights  of  war  on  the  part  of  this  country  in  those  seas.  At  the 
same  time  there  may  be  circumstances  that  would  justify  such  a 
procedure  :  as  if  a  King's  ship  bound  on  the  public  service  makes 
a  capture  in  her  course,  such  a  vessel  cannot  depart  from  her 
instructions,  but  must  proceed  upon  her  original  destination.  That 
would  be  a  case  of  necessity,  arising  out  of  the  public  service,  for 
which  States  must  make  allowance  reciprocally.  But  with  respect 
to  privateers,  I  cannot  think  that  any  such  circumstances  as  are 
here  set  up  can  be  pleaded  as  a  justifying  excuse  for  such  conduct 
on  their  part. 

[The  Court  then  dealt  with  the  excuses  put  forward.] 

When  the  ship  was  brought  into  this  country  a  claim  was  given 
of  a  grave  nature,  alleging  a  violation  of  the  territory  of  the 
United  States  of  America.  This  great  leading  fact  has  very  pro- 
perly been  made  a  matter  of  much  discussion,  and  charts  have  been 
laid  before  the  Court  to  show  the  place  of  capture,  though  with 
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SirW.  Soott, 


different  representations  from  the  adverse  parties.     The  capture 
was  made,  it  seems,  at  the  mouth  of  the  River  Mississippi,  and,  as 
it  is  contended  in  the  claim,  within  the  boundaries  of  the  United 
States.    We  all  know  that  the  rule  of  law  on  this  subject  is  "  terrce 
dominium  finitur,  ubifinitur  armorum  vis,"  and  since  the  introduc- 
tion of  firearms  that  distance  has  usually  been  recognized  to  be 
about  three  miles  from  the  shore.     But  it  so  happens  in  this  case 
that  a  question  arises  as  to  what  is  to  be  deemed  the  shore,  since 
there  are  a  number  of  little  mud  islands  composed  of  earth  and 
trees  drifted  down  by  the  river,  which  form  a  kind  of  portico  to 
the  mainland.     It  is  contended  that  these  are  not  to  be  considered 
as  any  part  of  the  territory  of  America ;  that  they  are  a  sort  of 
"  no  man's  land,"  not  of  consistency  enough  to  support  the  pur- 
poses of  life,  uninhabited,  and  resorted  to  only  for  shooting  and 
taking  birds'  nests.     It  is  argued  that  the  line  of  territory  is  to  be 
taken  only  from  the  Balise,  which  is  a  fort  raised  on  made  land  by 
the  former  Spanish  possessors.     I  am  of  a  different  opinion ;  I 
think  that  the  protection  of  territory  is  to  be  reckoned  from  these 
islands,  and  that  they  are  the  natural  appendages  of  the  coast  on 
which  they  border,  and  from  which,  indeed,  they  are  formed. 
Their  elements  are  derived  immediately  from  the  territory,  and  on 
the  principle  of  alluvium  and  increment,  on  which  so  much  is  to  be 
found  in  the  books  of  law.  Quod  vis  fluminis  de  tuo  prcedio  detraxerit, 
et  vicino  prcedio  attulerit,  palam  tuum  remanet{a),  even  if  it  had 
been  carried  over  to  an  adjoining  territory.     Consider  what  the 
consequence  would  be  if  lands  of  this  description  were  not  con- 
sidered as  appendant  to  the  mainland  and  as  comprised  within  the 
botmds  of  territory.     If  they  do  not  belong  to  the  United  States 
of  America,  any  other  Power  might  occupy  them  ;  they  might  be 
embanked  and  fortified.     What  a  thorn  this  would  be  in  the  side 
of  America !     It  is  physically  possible  at  least  that  they  might  be 
so  occupied  by  European  nations,  and  then  the  command  of  the 
river  would  be  no  longer  in  America  but  in  such  settlements. 
The  possibility  of  such  a  consequence  is  enough  to  expose  the 
fallacy  of  any  arguments  that  are  addressed  to  show  that  these 
islands  are  not  to  be  considered  as  part  of  the  territory  of  America. 


(a)  Inst.  L.  2  Tit.  1,  §  21. 
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Whether  they  are  composed  of  earth  or  solid  rock  will  not  vary  the        1805 
right  of  dominion,  for  the  right  of  dominion  does  not  depend    ^"{^f^o.  ^' 
upon  the  texture  of  the  soil.  

I  am  of  opinion  that  the  right  of  territory  is  to  he  reckoned        

from  those  islands.  That  being  established,  it  is  not  denied  that  ^''"^-  ^''°"- 
the  actual  capture  took  placo  within  the  distance  of  three  miles 
from  the  islands,  and  at  the  very  threshold  of  the  river.  But  it  is 
said  that  the  act  of  capture  is  to  be  carried  back  to  the  commence- 
ment of  the  pursuit,  and  that  if  a  contest  begins  before,  it  is  lawful 
for  a  belligerent  cruiser  to  foUow  and  to  seize  his  prize  within  the 
territory  of  a  neutral  State.  And  the  authority  of  Bynkershoek  is 
cited  on  this  point.  True  it  is  that  that  great  man  does  intimate 
an  opinion  of  his  own  to  that  effect,  but  with  many  qualifications, 
and  as  an  opinion  which  he  did  not  find  to  have  been  adopted  by 
any  other  writers.  I  confess  I  should  have  been  inclined  to  have 
gone  along  with  him  to  this  extent,  that  if  a  cruiser  which  had 
before  acted  in  a  manner  entirely  unexceptionable,  and  free  from 
all  violation  of  territory,  had  summoned  a  vessel  to  submit  to 
examination  and  search,  and  that  vessel  had  fied  to  such  places  as 
these,  entirely  uninhabited,  and  the  cruiser  had,  without  injury  or 
aimoyance  to  any  person  whatever,  quietly  taken  possession  of  his 
prey,  it  would  be  stretching  the  point  too  hardly  against  the  captor 
to  say  that  on  this  account  only  it  shoidd  be  held  an  illegal  capture. 
If  nothing  objectionable  had  appeared  in  the  conduct  of  the  captors 
before,  the  mere  following  to  such  a  place  as  this  is  would,  I  think, 
not  invalidate  a  seizure  otherwise  just  and  lawful. 

But  that  brings  me  to  a  part  of  the  case  on  which  I  am  of 
opinion  that  the  privateer  has  laid  herself  open  to  great  repre- 
hension. Captors  must  understand  that  they  are  not  to  station 
themselves  in  the  mouth  of  a  neutral  river  for  the  purpose  of 
exercising  the  rights  of  war  from  that  river,  much  less  in  the  very 
river  itself.  It  appears  from  the  privateer's  own  log-book  that 
this  vessel  has  done  both ;  and  as  to  any  attempt  to  shelter  this 
conduct  under  the  example  of  King's  ships,  which  I  do  not 
believe,  and  which,  if  true,  would  be  no  justification  to  others, 
captors  must,  I  say,  be  admonished  that  the  practice  is  altogether 
indefensible,  and  that  if  King's  ships  should  be  guilty  of  such 
misconduct  they  would  be  as  much  subject  to  censure  as  other 
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1805         cruisers.     It  is  unnecessary  to  go  over  all  the  entries  in  the  log. 
'^''ll"'^2o  ^'    '^^^  captors  appear  by  their  own  description  to  have  been  standing 
off  and  on,  obtaining  information  at  the  Balise,  overhauling  vessels 
in  their  course  down  the  river,  and  making  the  river  as  much 
"^     •    00  *•    subservient  to  the  piirposes  of  war  as  if  it  had  been  a  river  of  their 
own  country.     This  is  an  inconvenience  which  the  States  of 
America  are  called  upon  to  resist,  and  which  this  Court  is  bound 
on  every  principle  to  discourage  and  correct.     With  respect  to  one 
vessel,  it  appears  that  the  JBilboa,  under  Spanish  colours,  and  an 
undoubted  Spanish  ship,  had  been  captured  and  carried  into  the 
river ;  and  it  was  stated  in  an  affidavit,  which  was  exhibited  to 
account  for  the  absence  of  the  usual  witnesses  in  that  case,  that 
the  prisoners  had  escaped.     The  cause  was  brought  on  upon  the 
evidence  of  the  releasing  witnesses  under  this  representation.     It 
now  appears  by  an  entry  in  this  log  "that  the  prisoners  were  set 
on  shore,"  an  act  highly  unjustifiable  in  its  own  nature,  inde- 
pendent of  the  deception  with  which  it  has  been  accompanied. 
The  prisoners  are  the  King's  prisoners,  and  captors  are  particularly 
enjoined  by  the  instructions  not  to  release  any  prisoners  belonging 
to  the  ships  of  the  enemy,  and  they  violate  their  duty  whenever 
they  do.     When  I  advert  to  the  imposition  that  has  been  put  upon 
the  Court  in  that  transaction,  how  can  I  trust  myself  to  any 
representation  coming  from  the  same  persons  ?     Indeed  I  think  I 
can  perceive  strong  traits  of  bad  faith  running  throughout  the 
whole  conduct  of  the  captors  in  the  present  case.     In  answer  to  the 
complaint  that  has  been  made  against  the  captors  for  bringing  this 
prize  to  England,  it  was  said  that  it  was  done  at  the  desire  of  the 
master  of  the  captured  vessel ;  though  in  the  affidavit  of  the  master, 
which  is  not  contradicted,  it  is  sworn  "that  the  captors  offered  to 
set  him  on  shore,  but  that  he  refused  to  be  separated  from  his 
cargo."     The  conduct  of  the  captors  has  on  all  points  been  highly 
reprehensible.       Looking  to  all  the   circumstances    of    previous 
misconduct,  I  feel  myself  bound  to  pronounce  that  there  has  been 
a  violation  of  territory,  and  that  as  to  the  question  of  property 
there  was  not  sufficient  ground  of  seizure ;  and  that  these  acts  of 
misconduct  have  been  further  aggravated  by  bringing  the  vessel  to 
England,  without  any  necessity  that  can  justify  such  a  measure. 
In  such  a  case  it  would  be  falling  short  of  the  justice  due  to  the 
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violated  rights  of  America,  and  to  the  individuals  who  have  sustained        1805 

injury  by  such  misconduct,  if  I  did  not  follow  up  the  restitution       '^g'^20^.  ' 

"which  has  passed  on  the  former  day  with  a  decree  of  costs  and 
,  ^  "'  The  Anna. 

damages.  

Sir  W.  Scott. 


THE  WILLIAM  (No.  2)  (a).  [5  C.  Rob. 

385.] 

{Before  the  Lords  Commissioners  of  Appeal  in  Prize  Causes.) 

Continuous    Voyage — Deviation — Landing  of  Cargo — Actual   Termination  of 
Voyage — Evidence. 

A  deviation  by  tlie  landing  and  reshipping  of  cargo  will  not  break  tlie 
continuity  of  a  voyage.  When,  therefore,  a  vessel  took  on  board  a 
cargo  at  La  Giiira  ■wMoh  was  carried  to  Marblehead  and  unladen,  and  the 
import  duties  paid,  and  the  greater  part  was  taken  on  board  after  sliglit 
repairs  to  the  ship,  •which,  sailed  again  for  Bilbao  and  was  captured  before 
her  arrival  there :  Held,  that  there  had  been  no  real  importation  of  the 
cargo  at  Marblehead,  and  that  the  vessel  was  on  a  continuous  voyage 
from  La  Guira  to  Bilbao. 

This  was  a  question  on  the  continuity  of  a  voyage  in  the  colonial        i806 
trade  of  the  enemy,  brought  by  appeal  from  the  Vice- Admiralty     -^"'""^  ^^- 
Court  of  Halifax,  where  the  ship  and  cargo,  taken  on  a  destination 
to  Bilbao  in  Spain,  and  claimed  on  behalf  of  Messrs.  W.  and  N. 
Hooper,  of  Marblehead,  in  the  State  of  Massachusetts,  had  been 
condemned  17th  July,  1800. 

It  appeared  in  evidence  that  the  ship  had  gone  to  Martinique, 
where  the  outward  cargo  was  disposed  of ;  that  she  then  proceeded 
to  La  Guira,  and  took  on  board  a  cargo  of  cocoa,  the  property  of 
the  owners,  which  was  brought  to  Marblehead  on  the  29th  May, 
and  unladen ;  that  the  ship  was  then  cleaned  and  slightly  repaired, 
and  again  took  on  board  the  chief  part  of  the  former  cargo,  with 
some  sugars  brought  from  the  Havannah  in  other  ships,  and  ptu'- 
chased  by  the  owners,  and  sailed  on  or  before  the  7th  June  upon  a 
destination  to  BUbao.  Among  the  papers  was  a  certificate  from 
the  collector  of  the .  customs  "  that  this  vessel  had  entered  and 
landed  a  cargo  of  cocoa  belonging  to  Messrs.  W.  and  N.  Hooper, 
and  that  the  duties  had  been  secured  agreeable  to  law,  and  that 

(a)  See  the  Maria,  ante,  p.  495. 
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the  said  cargo  had  been  reshipped  on  board  this  vessel  bound  for 
BUbao ;  and  that  her  cargo,  consisting  of  cocoa,  sugar,  and  fish, 
was  the  property  of  the  said  "W.  and  N.  Hooper." 

On  the  7th  May,  1804,  the  cause  came  on  to  be  heard  before  the 
Lords  of  Appeal  upon  the  original  evidence,  when  the  case  was 
argued  on  the  principle  of  continuity,  and  the  application  of  that 
principle  to  the  circumstances  of  the  present  case,  by  the  King's 
Advocate  and  the  Attorney-General  on  the  part  of  the  captor,  and 
by  Mr.  Dallas  and  Dr.  Arnold  on  the  part  of  the  appellant.  The 
Lords  "  pronounced  for  the  appeal,  reversed  the  sentence  appealed 
from,  and  retained  the  priacipal  cause,  therein  admitted  the  claim 
for  the  ship  and  cargo,  pronounced  the  said  cargo,  except  70  hogs- 
heads of  cocoa  and  five  bags  of  cocoa,  to  have  belonged  as  claimed, 
and  dismissed  the  bail  given  in  the  Court  below  to  answer  the 
appeal  in  respect  thereto  ;  but  directed  further  proof  to  be  made  of 
the  importation  of  the  said  cocoa  into,  and  exportation  from,  the 
port  of  Marblehead  in  America,  and  the  payment  of  duties  thereon 
withia  nine  months." 

In  obedience  to  that  decree  further  proof  was  exhibited,  consist- 
ing of  sundry  documents. 

On  this  proof  the  cause  was  further  argued,  and  on  the 
11th  March,  1806,  the  judgment  of  the  Court  of  Appeal  was 
delivered  by  the  Eight  Honourable  Sir  William  Grant,  Master  of 
the  EoUs,  ia  the  f oUowiag  terms : — 


Sir  W.  Grant. — The  question  in  this  case  is,  whether  that  part 
of  the  cargo  which  has  been  the  subject  of  further  proof,  and 
which,  it  is  admitted,  was  at  the  time  of  the  capture  going  to  Spain, 
is  to  be  considered  as  coming  directly  from  La  Guira  within  the 
meaning  of  his  Majesty's  instructions.  According  to  our  under- 
standing of  the  law,  it  is  only  from  those  instructions  that  neutrals 
derive  any  right  of  carrying  on  with  the  colonies  of  our  enemies, 
in  time  of  war,  a  trade  from  which  they  were  excluded  in  time  of 
peace.  The  instructions  had  not  pei-mitted  the  direct  trade 
between  the  hostile  colony  and  its  mother  country,  but  had,  on  the 
contrary,  ordered  all  vessels  engaged  in  it  to  be  brought  in  for 
lawful  adjudication,  and  what  the  present  claimants  accordingly 
maintain   is,  not  that  they  could  carry  the  produce  of  La  Guira 
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directly  to  Spain,  but  that  they  were  not  so  carrying  the  cargo         1806 
in  question,  inasmuch  as  the  voyage  in  which  it  was  taken  was     -''^'"'''^  ^^' 


a  voyage  from  North  America,  and  not  directly  from  a  colony     ™.'^™ 

of  Spain.  

What,  then,  with  reference  to  this  subject,  is  to  be  considered  as  '""^  ' 
a  direct  voyage  fi-om  one  place  to  another?  Nobody  has  ever 
supposed  that  a  mere  deviation  from  the  straightest  and  shortest 
course  in  which  the  voyage  could  be  performed,  would  change  its 
denomiaation  and  make  it  cease  to  be  a  direct  one  within  the 
intendment  of  the  instructions.  Nothing  can  depend  on  the 
degree  or  the  direction  of  the  deviation,  whether  it  be  of  more  or 
fewer  leagues,  whether  towards  the  coast  of  Africa  or  towards  that 
of  America.  Neither  wiU  it  be  contended  that  the  point  from 
which  the  commencement  of  a  voyage  is  to  be  reckoned  changes  as 
often  as  the  ship  stops  in  the  course  of  it ;  nor  will  it  the  more 
change  because  a  party  may  choose  arbitrarily  by  the  ship's  papers, 
or  otherwise,  to  give  the  name  of  a  distinct  voyage  to  each  stage 
of  a  ship's  progress.  The  act  of  shifting  the  cargo  from  the  ship 
to  the  shore,  and  from  the  shore  back  again  into  the  ship,  does  not 
necessarily  amount  to  the  termination  of  one  voyage  and  the 
commencement  of  another.  It  may  be  wholly  unconnected  with 
any  purpose  of  importation  into  the  place  where  it  is  done.  Sup- 
posing the  landing  to  be  merely  for  the  purpose  of  airing  or  drying 
the  goods,  or  of  repairing  the  ship,  would  any  man  think  of 
describing  the  voyage  as  beginning  at  the  place  where  it  happened 
to  become  necessary  to  go  through  such  a  process  ?  Again,  let  it 
be  supposed  that  the  party  has  a  motive  for  desiring  to  make  the 
voyage  appear  to  begin  at  some  other  place  than  that  of  the 
original  lading,  and  that  he  therefore  lands  the  cargo  purely  and 
solely  for  the  purpose  of  enabling  himself  to  affirm  that  it  was  at 
such  other  place  that  the  goods  were  taken  on  board,  would  this 
contrivance  at  all  alter  the  truth  of  the  fact  ?  Would  not  the  real 
voyage  still  be  from  the  place  of  the  origiaal  shipment,  notwith- 
standing the  attempt  to  give  it  the  appearance  of  haviug  begun 
from  a  difEerent  place  ?  The  truth  may  not  always  be  discernible, 
but  when  it  is  discovered,  it  is  according  to  the  truth  and  not 
according  to  the  fiction  that  we  are  to  give  to  the  transaction  its 
character  and  denomination.    If  the  voyage  from  the  place  of  lading 
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•^"'""^  ^^"     have  evinced  his  desire  of  making  it  appear  to  have  been  ended. 


The         That  those  acts  have  been  attended  with  trouble   and  expense 

'     cannot  alter  their  quality  or  their  effect.     The  trouble  and  expense 

IT  w.  Grant.  ^^^^  weigh  as  circumstances  of  evidence  to  show  the  purpose  for 
which  the  acts  were  done ;  but  if  the  evasive  purpose  be  admitted 
or  proved,  we  can  never  be  bound  to  accept  as  a  substitute  for 
the  observance  of  the  law,  the  means,  however  operose,  which 
have  been  employed  to  cover  a  breach  of  it.  Between  the  actual 
importation  by  which  a  voyage  is  really  ended,  and  the  colourable 
importation  which  is  to  give  it  the  appearance  of  being  ended, 
there  must  necessarily  be  a  great  resemblance.  The  acts  to  be 
done  must  be  almost  entirely  the  same;  but  there  is  this  difference 
between  them  :  the  landing  of  the  cargo,  the  entry  at  the  custom 
house,  and  the  payment  of  such  duties  as  the  law  of  the  place 
requires,  are  necessary  ingredients  in  a  genuine  importation  ;  the 
true  purpose  of  the  owner  cannot  be  effected  without  them.  But 
in  a  fictitious  importation  they  are  mere  voluntary  ceremonies, 
which  have  no  natural  connection  whatever  with  the  purpose  of 
sending  on  the  cargo  to  another  market,  and  which,  therefore, 
would  never  be  resorted  to  by  a  person  entertaining  that  purpose, 
except  with  a  view  of  giving  to  the  voyage  which  he  has  resolved 
to  continue  the  appearance  of  being  broken  by  an  importation, 
which  he  has  resolved  not  really  to  make. 

Now  what  is  the  case  immediately  before  us?  The  cargo  in 
question  was  taken  on  board  at  La  Gruira.  It  was  at  the  time  of 
the  capture  proceeding  to  Spain,  but  the  ship  had  touched  at  an 
American  port.  The  cargo  was  landed  and  entered  at  the  custom 
house,  and  a  bond  was  given  for  duties  to  the  amount  of  1,239 
dollars.  The  cargo  was  re-shipped,  and  a  debenture  for  1,211 
dollars  by  way  of  drawback  was  obtained.  AH  this  passed  ia  the 
course  of  a  few  days.  The  vessel  arrived  at  Marblehead  on  the 
29th  of  May;  on  that  day  the  bond  for  securing  the  duties  was 
given.  On  the  30th  and  31st  the  goods  were  landed,  weighed  and 
packed.  The  permit  to  ship  them  is  dated  the  1st  of  June,  and 
on  the  3rd  of  June  the  vessel  is  cleared  out  as  laden  and  ready  to 
proceed  to  sea.  We  are  frequently  obliged  to  collect  the  purpose 
from  the  circumstances  of  the  transaction.     The  landing  thus 
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almost  instantaneously  followed  by  tlie  re-shipment  has  little  I8O6 
appearance  of  having  been  made  with  a  view  to  actual  importation ; 
but  it  is  not  upon  inference  that  the  conclusion  in  this  case  is  left 
to  rest.  The  claimants,  instead  of  showing  that  they  really  did 
import  this  cargo,  have,  in  their  attestation,  stated  the  reasons 
which  determined  them  not  to  import  it.  They  say,  indeed,  that 
when  they  ordered  it  to  be  purchased  "it  was  with  the  single  view 
of  bringing  it  to  the  United  States,  and  that  they  then  had  no 
intention  or  expectation  of  exporting  it  in  the  said  schooner  to 
Spain."  Supposing  that  from  this  somewhat  ambiguous  statement 
we  are  to  collect  that  their  original  intention  was  to  have  imported 
this  cargo  from  America,  with  a  view  only  to  the  American  market, 
yet  their  intention  had  been  changed  before  the  arrival  of  the 
vessel.  For  they  state  that  in  the  beginning  of  May  they  had 
received  accounts  of  the  prices  of  cocoa  in  Spain,  which  satisfied 
them  that  it  would  sell  much  better  there  than  in  America,  and 
that  they  had  therefore  determined  to  send  it  to  the  Spanish 
market.  Nothing  is  alleged  to  have  happened  between  the  landing 
of  the  cargo  and  its  re-shipment  that  could  have  the  least  influence 
on  their  determination.  It  was  not  in  that  short  interval  that 
American  prices  fell,  or  that  information  of  the  higher  prices  in 
Spain  had  been  received.  Knowing  beforehand  the  comparative 
state  of  the  two  markets,  they  neither  tried  nor  meant  to  try 
that  of  America,  but  proceeded  with  all  possible  expedition  to  go 
through  the  forms  which  have  been  before  enumerated.  If  the 
continuity  of  the  voyage  remains  unbroken,  it  is  immaterial 
whether  it  be  by  the  prosecution  of  an  original  purpose  to  continue 
it,  as  in  the  case  of  the  Essex,  or,  as  in  this  case,  by  the  relinquish- 
ment of  an  original  purpose  to  have  brought  it  to  a  termination  in 
America.  It  can  never  be  contended  that  an  intention  to  import 
once  entertained  is  equivalent  to  importation ;  and  it  would  be  a 
contradiction  in  terms  to  say  that  by  acts  done  after  the  original 
intention  has  been  abandoned  such  original  intention  has  been 
carried  into  execution.  Why  should  a  cargo,  which  there  was 
to  be  no  attempt  to  sell  in  America,  have  been  entered  at  an 
American  custom  house,  and  voluntarily  subjected  to  the  pay- 
ment of  any,  even  the  most  trifling  duty  ?  Not  because  importa- 
tion was,  or  in  such  a  case  could  be  intended,  but  because  it  was 
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■^^      •     British  Prize   Court  might  pass  for  importation.      Indeed,  the 


The         claimants  seem  to  have  conceived  that  the  inquiry  to  he  made  here 

'      was  not  whether  the  importation  was  real  or  pretended,  but  whether 

Grant.  ^Jjq  pretence  had  assumed  a  particular  form,  and  was  accompanied 
with  certain  circumstances  which  by  some  positive  rule  were,  in  all 
eases,  to  stand  for  importation,  or  to  be  conclusive  evidence  of  it ; 
and  it  has,  I  understand,  been  said  that- our  departure  from  that 
supposed  rule  in  the  case  of  the  Essex  (a)  was  a  surprise  upon  the 
merchants  of  America,  who  had  by  our  former  decisions  been  led 
to  believe  that  proof  of  landing  and  payment  of  duties  in  America 
would  in  every  case  be  held  absolutely  decisive  of  the  legality  of 
the  voyage. 

How  far  even  that  rule  would  have  been  departed  from  by  the 
decision  in  the  case  of  the  Essex  will  hereafter  be  considered.  But 
after  having  looked  very  attentively  into  all  the  cases  in  which,  as 
far  as  I  am  aware,  this  sort  of  question  has  occurred,  I  conceive, 
not  only  that  it  will  be  impossible  to  point  out  a  judgment  in 
which  any  such  unqualified  doctrine  has  been  laid  down,  but  that 
the  judgments  antecedent  to  that  in  the  Essex  had  clearly  and 
unequivocally  negatived  the  existence  of  the  alleged  rule  of 
decision. 

The  first  case  of  the  kind,  that  of  the  Polly,  occurred  in  the 
High  Court  of  Admiralty,  in  February,  1800.  The  learned  judge 
of  that  Court  expressly  disclaimed  the  attempt  to  define  what 
should  be  deemed  universally  the  test  of  a  bond  fide  importation. 
He  did,  indeed,  lay  great  and  just  stress  on  the  payment  of  the 
American  import  duties,  which  was  there  sworn  to  have  been 
actually  made.  But  still  it  was  as  evidence  of  honA  fide  importa- 
tion. The  very  statement  that  the  thing  in  question  was  the  hmia 
fides  of  the  importation  did  of  necessity  exclude  the  supposition 
that  one  uniform  effect  was  in  all  cases  to  be  ascribed  to  a  given  , 
set  of  circumstances,  without  regard  to  the  manner  in  which  their 
effect  as  evidence  might  be  varied  by  other  circumstances  with 
which,  in  different  cases,  they  might  be  found  contrasted  or  com- 
bined.    The  first  case  of  this  class  which  I  believe  came  before  this 

(n)  Lords,  22nd  June,  1805. 


THE  WILLIAM. 


511 


board  was  that  of  the  Mercury,  in  January,  1802.     By  all  the         I8O6 
documents  found  on  board,  the  cargo  appeared  to  have  been  laden        "'" 


at  Charlestown ;  and  amona-  those  documents  there  was  an  attesta-     „^Thb 

°                                                                                      William. 
tion  sworn  at  the  custom  house  that  all  the  parts  of  the  cargo         

which  were  of  foreign  growth  or  manufacture  had  been  legally 
imported,  and  the  duties  thereon  paid  or  secured.  It  came  out, 
however,  in  the  depositions  of  the  witnesses  examined  on  the 
standing  interrogatories,  that  the  cargo  had  been  laden  at  the 
Havannah,  and  that  it  never  had  been  landed  at  Charlestown,  the 
place  of  the  alleged  shipment.  It  being  evident  that  the  touching 
at  Charlestown  was  for  the  mere  purpose  of  giving  to  the  voyage 
the  colour  and  appearance  of  having  begun  there,  we  affirmed  the 
sentence  of  condemnation,  without  previously  endeavouring  to 
ascertain  whether  any  duties  had  really  been  paid  in  America.  . 
The  true  nature  of  the  transaction  being  clearly  ascertained,  it 
seemed  immaterial  to  inquire  whether  the  payment  of  duties  had 
been  one  of  the  means  employed  to  disguise  it. 

The  next  case  which  occurred  was  that  of  the  Eagle,  in  May, 
1803.  By  the  original  evidence  it  appeared  that  the  cargo  had 
come  from  Bilbao  to  Philadelphia,  where  it  had  been  landed,  and 
whence  it  was  proceeding  in  the  same  vessel  to  the  Havannah.  The 
condemnation  in  the  Court  below  had  proceeded  on  the  ground 
that  the  cargo  was  contraband  of  war.  But  the  only  question 
here  was  with  regard  to  the  continuity  of  the  voyage.  As  to  that, 
further  proof  was  ordered.  We  had  the  landing  at  Philadelphia 
already  in  evidence ;  therefore,  according  to  the  supposed  rule,  the 
only  other  circumstance,  with  regard  to  which  proof  could  be 
material,  was  the  payment  of  duties :  but  we  did  not  so  limit  our 
inquiry.  In  order  to  endeavour  to  discover  the  real  purpose  and 
intention  of  the  owner,  we  called  for  the  orders  which  he  had  given 
concerning  the  purchase  and  shipment  of  the  cargo  at  Bilbao,  and 
also  for  the  insurances  made  from  thence.  Had  it  clearly  appeared 
from  those  orders  or  insurances  that  the  cargo  was  from  the  begin- 
ning destined  for  the  Havannah,  could  it  be  supposed  that  we 
would  pay  no  regard  to  that  result  of  the  inquiry  which  we  had 
directed,  but  would  ascribe  to  the  payment  of  duties  such  a  conclu- 
sive effect  as  would  have  rendered  every  other  part  of  the  iaquiry 
perfectly  nugatory?    When  the  case  came  back  on  the  further 
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1806         proof,  nothing  appeared  in  tlie  letters  of  orders  to  show  a  destina- 
"'"''  tion  to  the  Havannah.   No  insurance  had  been  effected  on  the  first 

The  branch  of  the  voyage.  It  was  positively  sworn  that  the  import 
duties,  amounting  to  1,333  dollars,  had  been  actually  paid ;  also, 
that  the  cargo  had  been  warehoused  at  Philadelphia  and  adver- 
tised and  intended  for  sale  there,  but  that  not  being  able  to  obtain 
a  price  that  would  answer,  the  owner  had  resolved  to  ship  it  for 
the  Havannah.  Giving  a  credit  to  this  evidence,  which,  it  now 
appears,  it  did  not  deserve,  we  thought  that  a  complete  bond  fide 
importation  had  taken  place,  and  therefore  decreed  restitution  of 
the  ship  and  cargo. 

The  case  of  the  schooner  Freeport,  and  the  original  hearing  of 
the  Essex,  came  on  in  August,  1803.  The  Freeport  had  carried 
from  Cadiz  to  Boston  the  cargo  with  which  at  the  time  of  the 
capture  it  was  proceeding  to  one  of  the  Spanish  colonies.  The 
cargo  had  been  landed  and  remained  some  time  on  shore  ;  but  the 
master,  who  was  half  owner  of  both  ship  and  cargo,  admitted  in 
his  claim  that  the  cargo  was  intended  for  the  Spanish  West  Indian 
market,  and  did  not  even  assert  any  purpose  of  importation  into 
America.  We  therefore  afiSrmed  the  sentence  of  condemnation. 
The  cargo  having  been  landed,  it  might  be  taken  for  granted  that 
whatever  duties  were  payable  had  been  paid.  But,  as  the  case 
stood,  we  thought  that  fact  immaterial,  and  therefore  directed  no 
inquiry  with  regard  to  it. 

In  the  case  of-  the  Essex  the  cargo  had  been  brought  from 
Barcelona  to  Salem,  and  after  having  been  landed  and  re-shipped 
was  proceeding  to  the  Havannah.  Erom  the  original  evidence 
there  was  great  reason  to  believe  that  the  master  had  from  the 
beginning  destined  the  cargo  for  the  Spanish  colony ;  but  as  what 
had  passed  at  Salem,  or  what  had  been  the  conduct  of  the  owner 
after  the  ship's  arrival  there,  did  not  distinctly  appear,  it  was 
thought  right  to  give  him  an  opportunity  of  entering  further  proof 
of  the  alleged  importation.  It  had  never  been  denied  that  in  a 
doubtful  case  payment  of  duties  would  have  great  weight,  and 
therefore  the  further  proof  was  particularly  directed  to  that  point. 
But  it  having  been  suggested  that  in  these  cases  the  duties  charged 
on  landing  were  almost  entirely  drawn  back  on  the  re-shipment,  we 
also  called  for  an  account  of  the  drawbacks,  if  any,  which  had 
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been  received.      This  additional  enquiry  sufficiently  showed  that        I8O6 
the  same  effect  would  not  be  ascribed  to  a  nominal  as  to  an  actual     ^""^  ^^' 
payment  of  import  duties.     With  a  view  of  further  elucidating  the         The 

transaction,  the  insurances  made,  if  any,  were  directed  to  be  pro-        

dueed.     The  final  event  of  this  case  will  be  afterwards  noticed.         ^'''^'-  ^'■''"*- 

The  next  case  was  that  which  is  the  immediate  subject  of  the 
present  judgment.  It  was  first  heard  in  May,  1804.  By  the 
original  evidence  the  landing  of  the  cargo  at  Marblehead  was 
proved;  it  was  also  in  proof  that  the  duties  had  been  secured 
according  to  law — so  the  owners  swore,  so  the  custom-house  certi- 
fied. It  was  to  be  supposed  that  duties  which  were  secured  were 
one  day  to  be  paid,  and  it  was  doubtless  meant  to  be  so  understood 
here ;  for  the  fact  was  suppressed  that  at  the  moment  when  the 
certificate  issued  from  the  custom-house,  and  the  oath  was  made  by 
the  owners,  a  debenture  had  been  granted  which  in  effect  extin- 
guished almost  the  whole  of  the  duties  that  had  been  previously 
secured.  Here  was  what  is  now  said  to  have  been  by  us  held 
conclusive  evidence  of  importation.  But  what  did  we  determine  ? 
That  the  importation  was  not  sufiiciently  proved,  and  therefore  we 
directed  further  proof  of  it  to  be  made.  Oould  any  American,  who 
at  all  attended  to  the  proceedings  of  this  Court,  be  really  sm-prised 
by  our  again  deciding  a  twelvemonth  afterwards  that  such  evidence 
was  not  conclusive  ?  Yet  this  effect,  I  mean  of  surprise,  is  ascribed 
to  our  decision  in  the  Essex,  in  May,  1805.  Upon  the  further 
proof,  it  appeared  to  us  that  no  real  importation  into  Salem  had 
taken  place,  or  had  ever  been  in  the  contemplation  of  the  parties 
to  the  transaction ;  the  sentence  of  condemnation  was  therefore 
afBi-med.  As  it  is  not  the  object  of  this  review  of  the  cases  to 
discuss  the  merits  of  the  particular  judgments,  but  only  to  examine 
whether  there  be  any  inconsistency  in  their  principles,  it  is  unneces- 
sary to  advert  to  any  other  point  in  the  last-mentioned  decision 
than  its  alleged  novelty  in  departing  from  the  supposed  principle 
of  holding  that  landing  and  payment  of  duties  in  America  did, 
absolutely  and  under  all  circumstances,  legalise  the  subsequent 
voyage.  I  have  shown  that  there  was  not  one  decision  in  which 
any  such  principle  had  been  asserted  or  implied,  and  that  there 
were  at  least  two  decisions  which  stood  in  direct  contradiction  to  it, 
that  in  the  Freeport  in  1803,  and  that  in  the  WilUam  in  1804. 

-R.  L  L 


514  THE  WILLIAM. 

1806  But  supposing  that  we  had  uniformly  held  that  payment  of  the 

March  11.     import  duties  furnished  conclusive  evidence  of  importation,  would 


The         there  have  been  any  inconsistency  or  contradiction  in  holding  that 

.   '     the  mere  act  of  giving  a  bond  for  an  amount  of  duties,  of  which 

Sir  w.  Grant.  ^^^  ^^  ^^^  insignificant  part  was  ever  to  be  paid,  could  not  have 
the  same  effect  as  the  actual  payment  of  such  amount?  The 
further  proof  in  the  Essex  first  brought  distinctly  before  us  the 
real  state  of  the  fact  in  this  particular.  It  has  been  already 
mentioned  that  we  had  called  for  an  account  of  the  drawbacks,  if 
any,  that  had  been  received.  This  produced  the  information  that 
although  the  duties  secured  amounted  to  5,278  dollars,  yet  a 
debenture  was  immediately  afterwards  given  for  no  less  than 
5,080  dollars,  so  that  on  that  valuable  cargo  no  more  than 
198  dollars  would  be  ultimately  payable,  which  sum  is  said  to  be 
more  than  compensated  by  the  advantage  arising  from  the  negotia- 
bility of  the  debenture.  In  the  case  of  the  Eagle,  immediately 
precediag,  it  had  been  sworn  by  the  owner  and  certified  by  the 
custom-house  that  the  duties  amounting  to  1,333  dollars,  not  an 
unsubstantial  sum  on  the  not  very  valuable  cargo  of  a  small  vessel 
of  110  tons,  had  been  actually  paid.  In  the  Polly,  it  was  sworn 
generally  that  the  duties  were  paid ;  in  the  Mercury,  that  they  were 
paid  or  secured ;  in  the  William,  that  they  were  secured :  not  a 
word  was  said  about  drawbacks.  It  was  therefore  natural  for  us 
to  understand  American  claimants,  as  they  certainly  wished  we 
should  understand  them,  to  be  speaking  of  the  payment  of  such 
duties  as  were  chargeable  on  importation  into  America,  and  of  a 
security  that  would  make  the  whole  amount  secured  become 
payable  at  some  future  day.  If  we  had  ascribed  to  the  fact,  as  we 
believed  it  to  exist,  ever  so  decisive  an  effect,  I  again  ask  where 
would  be  the  inconsistency  in  denying  the  same  effect  to  a  fact  of 
a  totally  different  nature  ?  It  must  not  be  supposed  that  we 
pretend  to  judge  what  duties  it  may  be  proper  for  the  American 
Government  to  exact  or  to  remit,  neither  do  we  contend  that  an 
importation  cannot  be  genuine  because  a  high  duty  has  not  been 
paid.  All  we  say  is,  that  in  the  nature  of  the  thing,  the  payment 
of  a  slight  duty  does  not  tend  in  the  same  degree  to  establish  the 
bona  fides  of  an  importation  as  the  payment  of  a  heavy  duty  would 
have  done.     We  never  held  that  either  would  necessarily  outweigh 
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all  the  evidence  which  could  possibly  he  put  iato  the  opposite  scale,        18O6 
but  that  the  one  has  less  weight  than  the  other  is  obvious  to  every '""'^'     ' 


man's  apprehension.  The 

On  the  whole,  I  trust  I  have  demonstrated  that  we  did  not  in        

the  case  of  the  Essex,  and  that  we  do  not  in  the  case  now  before  us,  ^^^-  ^^^^  ' 
depart  from  any  principle  which  we  have  ever  adopted.  The 
application  to  this  case  of  the  principles  on  which  we  really  have 
proceeded  has  been  already  shown.  The  consequence  is  that  the 
voyage  was  illegal,  and  that  the  sentence  of  condemnation  must  be 
affirmed. 


THE  LA  FLORA.  [6  c.  Rob.  1.] 

Cargo — Voyage — Actml  Destination  of  Ship — Ultimate  Destination  of  Cargo. 

By  an  Order  in  Council,  Spanish  wool  consigned  to  a  merchant  of  the 
United  Kingdom  was  to  he  free  from,  capture.  A  vessel  was  chartered 
for  Embden  to  carry  a  cargo  of  Spanish  wool  which  the  consignees 
intended  should  be  ultimately  sent  to  the  United  Kingdom.  The  vessel 
and  cargo  were  captured :  Held,  that  as  the  immediate  destination  of  the 
cargo  must  alone  be  regarded,  the  cargo  in  question  was  not  exempted, 
under  the  Order  in  Council,  from  condemnation. 

This  was  a  case  arising  on  a  claim  for  a  cargo  of  Spanish  wool        jgoj 
given  by  Mr.  Lewis,  of  London,  under  the  instructions  of  4th  of  ^arch  14,20. 
September,  1803  (a). 

The  ship's  papers  expressed  a  destination  to  Embden,  and  the 
master  and  other  witnesses  examined  in  preparatory  described  the 
voyage  to  have  been  to  Embden. 

(a)  "  Whereas  we  have  thought  it  the  growth  and  production  of  Spain, 
expedient   to   protect  from  capture   .  and  coming  consigned  to  any  mer- 

and  condemnation  wool,  the  growth  chant  of  our  United  Kingdom.     And 

and  production  of  Spain,  laden  on  in  case  any  such  wool  so  laden  and 

board  ships  belonging  to  any  State  consigned  shall  be  brought  for  ad  judi- 

in  amity  with  us,  and  coming  con-  cation  before  any  of  our  Courts  of 

signed  to  any  merchant  of  our  United  Admiralty,   we    hereby  direct    that 

Kingdom  :   The  commanders  of  our  the  same  shall  be  forthwith  liberated 

ships  of  war  and  privateers  are  hereby  upon  a  claim  being  given  for  it  by 

required  and  enjoined  not  to  detain  or  on  behalf  of  the  merchant  to  whom 

or  molest  any  vessels  belonging  to  it  is  consigned,  notwithstanding  the 

any  State  in  amity  with  us  on  account  existing    hostilities,    or    any    other 

of  their  having  on  board  any  wool,  hostilities  which  may  take  place." 

ll2 


516 


THE  LA  FLORA. 


1805 
March  14,  20. 

The 
La  Ploea. 


On  the  20th  March  this  case  came  on  again  upon  proof  of  the 
actual  consignment,  to  he  extracted  from  the  correspondence  of  the 
Spanish  shippers  («). 


(a)  IStli  December,  1804.  "We 
Have  only  time  to  confirm,  to  you  our 
last  of  the  13th  instant,  ■whereof  a 
copy  accompanies  this,  and  to  inform 
you  that  in  consequence  of  the  de- 
claration of  war  between  the  two 
powers,  we  shall  be  under  the  neces- 
sity of  altering  the  destination  of 
Captains  E.  Haseman  and  Olfert 
Olferts  Klein,  who  will  be  docu- 
mented as  if  they  were  bound  to 
Embden,  to  the  consignment  and  for 
account  and  risk  of  Mr.  Louis  Sethe, 
but  their  real  destination  will  be  to 
your .  place  to  your  consignment, 
which  you  will  communicate  to  the 
underwriters  of  our  wools." 

6th  January,  1805.  "  The  measures 
adopted  by  this  Government  in  con- 
sequence of  the  declaration  of  war 
with  your  island,  and  the  existing 
state  of  the  commerce  in  this  province 
which  has  plunged  the  merchants 
into  the  greatest  distress,  prevent  the 
transactions  of  business  with  that 
confidence  which  took  place  during 
other  wars,  and  which,  in  the  present 
case,  deprive  us  of  the  means  hitherto 
resorted  to  for  the  exportation  of 
wools.  The  Government,  which  has 
recently  prohibited  all  direct  and  in- 
direct commerce  with  your  kingdom, 
and  the  vigUance  of  the  royal  judge 
invested  with  the  execution  of  such 
order,  involves  us  in  the  greatest 
confusion  as  to  the  destination  of 
Captain  Olfert  Olferts  Klein,  of  the 
Prussian  vessel  Flora. 

' '  We  chartered  this  vessel  under  a 
colourable  destination  for  Embden, 
but  actually  for  Southampton,  agree- 
able to  the  constant  practice,  the 
separate  obligations  which  the  cap- 


tains were  in  the  habit  of  contract- 
ing constituting  the  security  of  real 
destination,  but  which  it  was  not 
prudent  to  demand  under  the  present 
rigorous  circumstances,  and  which 
would  inevitably  expose  us  to  danger. 

"This  extreme  inconvenience  has 
induced  us  to  depart  from  the  system 
adopted  in  other  times,  being  obliged 
to  leave  to  the  courtesy  and  will  of 
the  captain  the  performance  of  the 
original  simulated  afii'eightment,  or 
the  performance  of  the  one  appearing 
by  the  ship's  papers. 

"Impressed  with  apprehension  of 
such  consequence,  we  told  Captain 
Klein  we  were  unable  to  furnish  him 
with  any  other  instructions,  in  the 
consequence  of  existing  circum- 
stances, than  those  of  proceeding  to 
his  actual  destination  of  Embden, 
but  that  he  knew  his  primitive  obliga- 
tion, and  that  in  the  event  of  his 
putting  into  any  of  the  ports  of  your 
island  he  should  advise  you.  Our 
language  on  taking  leave  of  Captain 
Klein,  and  he  himself  feeling  the 
rigour  with  which  he  was  treated, 
impressed  upon  the  said  captain  the 
motives  which  compelled  us  to  ex- 
plain ourselves  in  that  tone,  without 
leaving  him  ignorant  that  our  inten- 
tions were  that  he  should  put  in  at 
one  of  your  ports.  We  know  not 
whether  this  captain  will  perform  his 
engagement  or  not  as  a  man  of 
honour,  although  it  is  to  be  appre- 
hended that  he  will  proceed  direct  to 
Embden,  seeing  himself  without  any 
signed  obligation  to  the  contrary; 
and  should  the  same  happen,  we  have 
this  day  written  to  Mr.  Louis  Sethe 
in  order  that  he  may  immediately, 
on  the  receipt  of  the  two  hundred 
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For  the  claimant,  Laurence.  1805 

March  14,  20. 

For  the  captor,  the  King's  Advocate  and  RoUnson.  The 

La  Floba. 

Sir  W.  Scott. — The  Order  of  Council  directs  the  restitution  of 
Spanish  wool  "  consigned  to  this  country."  But  the  fact  now 
turns  out  to  be  that  this  cargo  was  consigned  to  Bmhden,  not  only 
ostensibly,  but  according  to  the  private  understanding  of  the 
shippers,  who  say  "  that  they  had  given  instructions  to  persons 
there  to  receive  the  cargo  if  it  should  actually  arrive  at  Embden." 
The  master  also  says  absolutely  "  that  he  should  have  gone  to 
Embden  " ;  and  unless  I  could  hold  to  the  extent  contended  in 
argument  that  a  circuitous  ulterior  destination  to  this  country, 
either  in  the  same  ship  or  in  other  ships,  is  to  be  considered  in  law 
as  one  identical  consignment,  I  fear  it  is  out  of  my  power  to  bring 
the  case  within  the  provisions  of  the  Order  of  Council.  How  far  it 
may  be  proper  to  allow  further  relaxation,  or  what  considerations 
may  interfere  with  such  an  extension  of  the  indulgence,  is  a  ques- 
tion of  policy  which  it  may  not  be  very  easy  to  decide  immediately, 
and  which  it  would  not  become  this  Court  to  decide,  or  even  enter- 
tain in  the  first  instance.  One  consequence  of  such  an  extension 
may  be  easily  foreseen,  that  if  such  a  circuitous  voyage  was  to  be 
allowed,  Spanish  wools  might  with  great  security  find  their  way 
into  France  and  Holland  for  the  supply  of  the  manufactures  of 
those  countries.  I  cannot  but  think,  therefore,  that  Government 
would  pause  in  sanctioning  such  an  interpretation  till  it  had 
maturely  weighed  all  the  consequences  that  might  be  expected  to 
result  from  it.  It  is  my  duty,  however,  to  consider  only  whether 
the  words  of  the  Order  can  be  supposed  to  embrace  such  a  case, 
and  my  opinion  is  that  they  cannot.  There  is,  I  think,  some  force 
in  the  argument  which  has  been  drawn  from  the  ordinary  bearing 
of  the  navigation  laws.  An  act  of  relaxation  has,  I  know,  passed 
for  the  importation  of  certain  articles  of  Spanish  produce  from 
other  ports,  but  whether  wool  is  so  admitted  I  cannot  immediately 
take  upon  myself  to  determine.     Looking  to  the  whole  circum- 

and  thirty-six  bags  on  board  the  his  neutrality,  availing  himself  of  the 
vessel  under  the  command  of  Captain  first  vessel  he  may  wish  to  carry 
Klein,  forward  them  to  you  imder      them." 
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1805  stances  of  this  ease,  I  am  induced  to  consider  it  as  one  which  has 

March  14, 20.  ^^^^  yg^  .^^^  ^j^g  attention  of  Grovemment,  and  which  does  not 

The  come  under  the  Order  of  Council.     Under  that  view  I  feel  myself 

'  bound  to  reject  this  claim. 

SirW.  Scott. 


[6 C.Rob. 24.]  THE  MARIAlfNA. 

Enemy  Ship — Transfer — Lien  of  Neutral. 

When  a  ship  has  been  legally  transferred  to  a  purchaser,  the  Prize 
Court  will  disregard  liens  arising  out  of  the  purchase,  and  will  con- 
demn the  ship  if  it  is  prima  facie  the  property  of  an  enemy,  and  also 
enemy  cargo  even  if  bound  by  a  lien  as  between  the  shipowner  and  the 
vendor  of  the  ship. 

i8Qg  Sir  W.  Scott. — This  ship  appears  to  have  been  originally  an 

April  30.  American  vessel,  sold  to  a  Spanish  merchant  at  Buenos  Ayres, 
and  seized  on  a  voyage  to  this  country,  documented  as  belonging 
to  a  Spanish  merchant  and  sailing  under  the  flag  and  pass  of  Spain. 
A  claim  is  given  on  behalf  of  the  former  American  proprietor  in 
virtue  of  a  lien  which  he  is  said  to  have  retained  on  the  property 
for  the  payment  of  the  purchase  money;  but  such  an  interest 
cannot,  I  conceive,  be  deemed  suflicient  to  support  a  claim  of 
property  in  a  Court  of  Prize.  Captors  are  supposed  to  lay  their 
hands  on  the  gross  tangible  property,  on  which  there  may  be  many 
just  claims  outstanding  between  other  parties  which  can  have  no 
operation  as  to  them.  If  such  a  rule  did  not  exist  it  would  be 
quite  impossible  for  captors  to  know  upon  what  grounds  they  were 
proceeding  to  make  any  seizure.  The  fairest  and  most  credible 
documents,  declaring  the  property  to  belong  to  the  enemy,  would 
only  serve  to  mislead  them  if  such  documents  were  liable  to  be 
overruled  by  liens  which  could  not  in  any  manner  come  to  their 
knowledge.  It  would  be  equally  impossible  for  the  Court  which 
has  to  decide  upon  the  question  of  property  to  admit  such  con- 
siderations. The  doctrine  of  liens  depends  very  much  on  the 
particular  rules  of  jurisprudence  which  prevail  in  different 
countries.  To  decide  judicially  on  such  claims  would  require  of 
the  Court  a  perfect  knowledge  of  the  law  of  covenant,  and  the 
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Sir  W.  Scott. 


application  of  that  law  in  all  countries,  under  all  the  diversities  in        1805 

which  that  law  exists.     From  necessity,  therefore,  the  Court  would  ^ L_ 

be  obliged  to  shut  the  door  against  such  discussions,  and  to  decide  The 
on  the  simple  title  of  property  with  scarcely  any  exceptions. 
Then  what  is  the  proprietor's  character  of  the  ship  ?  She  is 
described  as  the  property  of  the  Spanish  merchant,  Mr.  Eomero. 
She  is  sailing  under  the  Spanish  flag  and  is  fully  invested  with  the 
Spanish  character,  not  ostensibly  only,  but  actually,  and  in  the 
real  intention  and  understanding  of  the  parties.  She  had  been 
sold  to  Mr.  Eomero,  but  it  is  said  that  a  part  of  the  purchase 
money  had  not  been  paid.  That  objection  can  have  little  weight, 
since  it  is  a  matter  solely  for  the  consideration  of  the  person  who 
sells  to  judge  what  mode  of  payment  he  will  accept.  He  may 
consent  to  take  a  bill  of  exchange,  or  he  may  rely  on  the  promissory 
note  of  the  purchaser,  which  may  not  come  in  payment  for  a 
considerable  time,  or  may  never  be  paid.  The  Court  will  not  look 
to  such  contingencies.  It  will  be  sufficient  that  a  legal  transfer 
has  been  made,  and  that  the  mode  of  payment,  whatever  it  is, 
has  been  accepted.  Upon  this  view  of  the  principle  upon  which 
the  Prize  Court  has  always  acted,  the  ship  must  be  considered  to 
have  been  legally  transferred,  and  must  be  pronounced  subject  to 
condemnation,  as  Spanish  property,  which  will  dispose  of  that  part 
of  the  claim  which  prays  for  an  indemnification  to  be  allowed  out 
of  the  freight.  Then  as  to  the  title  of  property  in  the  goods, 
which  are  said  to  have  been  going,  as  the  funds  out  of  which  the 
payment  for  the  ship  was  to  have  been  made.  That  they  were 
going  for  the  payment  of.  a  debt  will  not  alter  the  property — there 
must  be  something  more.  Even  if  bills  of  lading  are  delivered, 
that  circumstance  will  not  be  sufficient,  unless  accompanied  with 
an  understanding  that  he  who  holds  the  bill  of  lading  is  to  bear 
the  risk  of  the  goods  as  to  the  voyage  and  as  to  the  market  to 
which  they  are  consigned ;  otherwise,  though  the  security  may 
avail  pro  tanto,  it  cannot  be  held  to  work  any  change  in  the  pro- 
perty. It  is  said  that  the  shipper  had  covenanted  to  pay  20,000 
dollars  in  London,  and  that  to  supply  the  necessary  funds  he 
covenanted  to  ship,  and  did  actually  ship,  these  goods,  consigned  to 
the  correspondent  of  the  American  merchant  in  London.  That 
might  be  mere  matter  of  arrangement  as  to  the  convenience  of  the 
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1805         parties,  but  it  can  found  no  title  to  property,  unless  it  was  done 

-^"  with  a  fuU  transfer  of  the  account  and  risk  at  the  same  time.  Who 

The         was  the  shipper  ? — not  the  American,  hut  the  Spanish  merchant.  He 

■    consigns  the  goods  to  the  care  of  the  house  in  London,  and  if  they 

SirW.  Scott.  }^a(j  ]jgg^  igg^^  |;]jQ  ;[Qgg  -^rQuld  havc  fallen  upon  him.  The  person 
in  America  could  exercise  no  dominion  over  them — ^he  could  not 
direct  the  consignment  to  he  made  to  the  house  in  London.  That 
the  transaction  was  so  conducted  was  mere  matter  of  convenience 
and  accommodation,  hut  can  make  no  difference  as  to  the  principle 
on  which  the  question  of  property  is  to  he  considered.  It  is  said 
also  that  the  shipper  had  agreed  to  send  the  bills  of  lading  to  the 
person,  in  America,  that  he  might  forward  them  to  his  corre- 
spondents in  London,  to  enable  them  to  receive  the  proceeds ;  and 
it  is  intimated  that  the  goods  were  insured  by  the  correspondents 
of  the  person  in  America,  but  it  does  not  appear  how,  or  in  what 
character;  it  could  not  be  as  American  property,  I  conceive, 
because  it  is  quite  clear  that  the  risk  of  the  market  was  to  fall  on 
the  Spanish  shipper.  The  merchant  in  London  was  to  pay  what- 
ever might  exceed  the  demand  of  the  person  in  America  to  Mr. 
Romero,  and  not  to  the  claimant  in  America — no  title  of  property 
is  conveyed  to  the  American  merchant  but  a  mere  interest  in  the 
goods  in  question,  under  the  form  in  which  the  transaction  then 
stood.  Suppose  that  the  shipper  had  thought  proper  to  have  paid 
for  the  vessel  in  any  other  manner,  it  was  clearly  in  his  power  to 
have  made  such  a  provision;  and  it  could  not  then  have  been 
maintained  that  the  person  in  America  would  have  retained  any 
interest,  much  less  any  title  of  property  in  the  goods.  Upon  this 
view  of  the  claims,  which  have  been  given  in  the  alternative,  as  to 
the  amount  of  the  purchase  money  of  the  ship,  I  am  of  opinion 
that  the  title  of  property  in  the  ship  had  been  effectually  trans- 
ferred, and  that  no  title  of  property  in  the  parcel  of  tallow  had 
been  acquired. 
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THE  NEUTEALITET  (No.  2).  6  c. Rot.  so. 

Blockade — Proximity  to  Port  of  Neutral  Ship — Presumption — Breach. 

If  a  neutral  vessel  approaoies  a  blockaded  port  so  as  to  be  in  a  posi- 
tion from  wMcli  she  can  enter  (per  Sir  W.  Scott),  there  is  a  legal 
presumption  that  such  vessel  intends  to  break  the  blockade. 

This  was  one  of  several  ships  with  cargoes  of  wine  and  brandy,  i805 
ostensihly  described  in  the  ship's  papers  to  be  bound  from  Bordeaux  -^"^^  ^- 
to  Embden,  but  taken  amongst  the  Flemish  banks,  under  a  suspicion 
that  they  were  endeavouring  to  get  into  Ostend.  As  it  was  a 
question  turning  upon  points  of  nautical  judgment  and  experience, 
the  Court  was,  at  the  request  of  the  captors,  attended  by  two 
gentlemen  of  the  Trinity  House. 

[The  case  is  of  importance  from  the  obiter  dictum  of  Sir  W. 
Scott  as  to  the  liability  of  a  neutral  vessel  which  approaches  a 
blockaded  port.] 

On  the  part  of  the  captors,  the  King's  Advocate  and  Arnold. 
On  the  part  of  the  claimant,  Laurence. 

In  reply,  the  King's  Advocate  said  that  the  ship  had  anchored  in 
a  situation,  where,  at  daylight,  she  would  have  been  under  the 
protection  of  the  batteries. 

Sir  W.  Scott. — This  is  the  case  of  a  ship  taken  on  a  professed 
destination  to  Embden ;  but  the  fact  is  that  she  was  seized  in 
Ostend  roads.  Every  witness  uses  the  same  expression,  "  Ostend 
roads,"  and  I  understand  the  situation  of  the  vessel  to  have  been  at 
no  great  distance  from  that  port.  The  term  roads,  undoubtedly, 
is  not  a  word  of  very  definite  meaning :  there  may  be  roads  which 
have  no  immediate  connection  with  any  particular  port,  as  the 
Downs;  other  roads  are  so  connected  with  particular  ports  as 
almost  to  form  part  of  them ;  and  these  two  descriptions  of  roads 
may  be  subject  to  very  different  considerations.  If  a  ship  comes 
into  the  Downs,  which  is  the  common  passage  and  highway  to  the 
German  Ocean,  and  to  different  parts  of  Europe,  it  would  not  be 
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1805         at  all  just  to  infer  from  the  mere  coming  there  that  she  is  neces- 
"^  ^"       sarily  coming  to  a  British  port.     But  if  the  roads  are  of  the  other 


The         species,  there  is  then  reason  to  conclude  that  a  ship  comes  there 

'  with  a  view  to  some  communication  with  that  particular  port. 

IT  .  CO  .  From  the  description  given  of  the  roads  of  Ostend,  they  are,  I 
think,  to  be  taken  as  being  of  the  latter  species.  The  ship  was 
lying  within  a  sand,  and  within  the  protection  of  the  batteries,  and 
in  a  place,  as  I  conceive,  where  ships  of  large  burden  are  usually 
unlivered  by  lighters,  as  the  more  commodious  method  of  deliver- 
ing their  cargoes  at  Ostend.  If  I  am  correct  in  that  view,  a  ship 
going  there  must  be  considered  as  in  the  port  of  Ostend,  since,  for 
the  purpose  of  enforcing  a  blockade,  it  is  not  necessary  to  restrict 
the  meaning  of  the  word  port  to  the  limits  of  the  particular  local 
port  regulations,  which  may  not  extend  beyond  the  pier-head.  A 
belligerent  is  not  bound  to  that  restricted  sense  of  the  word.  If 
the  situation  of  the  vessel  is  within  the  protection  of  the  batteries, 
and  in  a  place  which  vessels  usually  frequent  for  the  purpose  of 
unlivery,  and  from  which  importation  into  Ostend  can  safely  be 
effected,  and  it  is  not  unusually  effected,  it  would  not  unreasonably 
be  held  to  be  a  part  of  that  port.  But  I  will  take  the  case  as  if 
the  vessel  was  not  in  the  port,  but  only  near  to  it.  It  comes  then 
to  be  considered  how  far  a  neutral  ship  has  a  right  to  anchor  in 
such  a  spot,  where  she  may  have  an  opportunity  of  slipping  into 
the  blockaded  port  without  molestation.  It  will  not  be  necessary 
in  the  present  case  to  lay  down  a  general  principle  on  this  point, 
but  I  am  disposed  to  agree  to  a  position  advanced  in  argument, 
that  a  belligerent  is  not  called  upon  to  admit  that  neutral  ships 
can  innocently  place  themselves  in  a  situation  where  they  may 
with  impunity  break  the  blockade  whenever  they  please.  If  the 
belligerent  country  has  a  right  to  impose  a  blockade,  it  must  be 
justified  in  the  necessary  means  of  enforcing  that  right;  and  if  a 
vessel  could,  under  the  pretence  of  going  farther,  approach,  cy  pres, 
close  up  to  the  blockaded  port  so  as  to  be  enabled  to  slip  in  without 
obstruction,  it  would  be  impossible  that  any  blockade  could  be 
maintained.  It  would,  I  think,  be  no  unfair  rule  of  evidence  to 
hold,  as  a  presumption  de  jure,  that  she  goes  there  with  an  inten- 
tion of  breaking  the  blockade;  and  if  such  an  inference  may 
possibly  operate  with  severity  in  particular  cases,  where  the  parties 
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are  innocent  in  their  intentions,  it  is  a  severity  necessarily  con-         1805 
nected  with  the  rules  of  evidence  and  essential  to  the  effectual 


523 


exercise  of  this  right  of  war.  The 

I  do  not,  however,  lay  down  the  general  rule  on  the  present        

occasion,  as  I  think  it  is  not  rendered  necessary  hy  the  ciroum-  "^  •  '^  ■ 
stances  of  the  case.  I  will  take  it  on  the  point  contended  for,  that 
notwithstanding  the  suspicions  arising  from  the  nature  of  the 
situation,  it  might  still  be  open  to  the  parties  to  show  the  innocence 
of  their  intentions  .by  clear  and  satisfactory  evidence,  and  to 
exonerate  themselves  from  the  penalty  of  the  law.  We  will 
suppose  the  question  to  be  only  as  to  the  innocence  of  intention. 
To  determine  that,  I  must  consider  the  motives  assigned  for  the 
course  which  has  been  pursued.  The  voyage  was  originally  to 
Embden  ;  what  produced  the  deviation  ?  The  master  in  his  depo- 
sition states  "  that  the  ship's  course  was  directed  towards  Embden 
till  the  6th  of  February,  when  she  spoke  a  small  vessel,  which 
informed  them  that  the  Eems  was  full  of  ice,  which  induced  him 
to  go  to  Ostend  to  get  a  pilot,  as  it  was  necessary  on  account  of 
the  water  made  by  the  ship  that  she  should  be  taken  into  a  place 
of  safety."  This  necessity  seems  afterwards  to  be  a  little  dis- 
claimed, siace  in  his  affidavit  he  says  "  that  he  should  have  gone 
on  to  Embden  but  for  the  information  received  as  to  the  state  of 
the  Eems  "  ;  and  another  witness,  I  observe,  states  "  that  they 
went  to  get  a  pilot  for  Elushing." 

Now  the  first  question  which  I  wish  to  propose  to  these  gentle- 
men is,  whether  this  was  natm-al  conduct  to  be  pursued  by  a 
person  in  such  a  situation  ?  I  confess  it  appears  to  me,  from  the 
little  judgment  which  I  can  exercise  on  such  subjects,  that  it  was 
not.  It  might,  I  conceive,  rather  have  been  expected  that  the 
master  would  have  gone  on  to  some  other  ports,  as  to  the  Texel, 
where  he  might  have  waited  till  the  Eems  was  open.  It  appears 
to  me  to  be  perfectly  unnatural  that  he  should  have  made  choice  of 
such  a  port  as  Flushing,  which  is  of  intricate  navigation  and  not 
so  accessible  as  the  Texel,  to  which  he  might  have  gone  through 
an  open  sea.  The  second  question  which  I  have  to  propose,  not  as 
a  question  of  nice  nautical  skill,  butas  a  point  to  be  decided  by  the 
natural  conduct  of  maritime  men  of  ordinary  prudence,  is,  whether 
it  was  a  prudent  and  natural  course  that  the  master  should  have 


524  THE  HAA.BET. 

1805         resorted  to  such  a  port  as  Ostend  for  the  mere  purpose  of  ohtainmg 
a  pilot  for  Flushing  ?    And  I  must  request  you,  gentlemen,  to 


SirW.  Scott. 


The         consider  it  with  reference  to  everything  which  you  may  have  read 

!N"ettt  e  ai<it  e  t 

or  heard  in  evidence,  as  arising  from  the  state  of  the  winds  and 
the  weather,  and  from  other  circumstances,  with  the  effect  of 
which  I  may  be  little  acquainted,  that  might  render  it  a  measure 
to  which  a  man  of  ordinary  habits  of  prudence  would  be  likely  to 
resort. 

The  Trinity  Masters  reported  it  to  be  their  opiaion  that  a  master 
ought  not  to  have  gone  to  Ostend  for  the  purpose  of  taking  a  pilot 
to  Flushing ;  that  if  there  had  been  a  leak,  as  was  represented,  he 
should  not  have  stood  in  within  the  banks  for  a  pilot. 

The  Court  proceeded :  That  being  the  case,  I  am  warranted  to 
pronounce  the  excuse  alleged  not  to  be  justifiable.  It  will  be 
unnecessary  for  me  to  consider  the  other  question,  as  I  am  of 
opinion  that  the  ship  had  been  brought  into  this  situation,  not 
with  any  honest  intention,  but  for  the  purpose  of  importing  her 
cargo  into  Ostend. 

Ship  and  cargo  condemned. 


[6C.Eob.5i.]  THE  HAABET  (No.  2). 

Practice — Affidavit  of  Captor — Admissihility — Contradiction  of  Depositions  of 
Crew  of  Captured  Ship. 

The  Court,  -when  on  tlie  depositions  of  the  crew  of  a  captured  skip  no 
doubt  arises,  wiH  not  permit  such,  depositions  to  be  contradicted  by 
affidavits  of  the  captors. 

1805  This  was  the  case  of  a  Danish  vessel  laden  with  spars  and  fir 

^""^  ^°'  timber,  taken  near  Dunkirk  on  a  voyage  from  Frederickstadt  to 
L'Orient,  and  proceeded  against  for  a  breach  of  the  blockade  of 
that  port.  The  master  had  stated  in  his  depositions  "that  he  was 
twelve  English  miles  from  Dunkirk  when  he  first  made  land ;  that 
he  had  shaped  his  course  for  the  Channel,  and  was  steering  for 
L'Orient  at  the  time  of  capture." 
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Ou  tMs  evidence,  Laurence  contended,  on  the  part  of  the  claimant,         I805 

that  it  was  a  case  of  immediate  restitution,  and  that  there  was  . ^ — '- — 

nothing  on  the  face  of  the  transaction  that  could  in  any  manner  '^^^  Haabbt. 
justify  a  demand  for  captors'  expenses,  which  had  been  intimated 
on  the  other  side. 


On  the  part  of  the  captors,  the  King's  Advocate  in  reply  pressed 
strongly  upon  the  Court  the  hardships  to  which  persons  employed 
on  the  blockading  service  would  feel  themselves  exposed,  if  the 
vessel  was  to  be  released  immediately  upon  the  representation  of 
the  neutral  master,  without  affording  the  captors  an  opportunity  of 
giving  their  statement  of  what  passed  at  the  time  of  capture,  so 
far,  at  least,  as  to  justify  the  seizure  and  to  entitle  them  to  their 


Sir  W.  Scott. — This  vessel  was  going  from  Frederickstadt,  as 
it  is  asserted,  to  Port  L'Orient  with  a  cargo  of  timber.  The  first 
source  of  information  to  which  the  Court  usually  resorts  is  the 
evidence  of  the  persons  on  board  the  captured  ship.  Among  the 
interrogatories  that  are  addressed  to  them  are  some  from  which 
the  captors  might  be  supposed  to  be  equally  qualified  to  supply 
information.  The  number  of  the  crew,  the  place  of  capture,  and 
many  other  circumstances  which  are  included  in  the  number  of 
standing  interrogatories  are  as  much  in  the  cognizance  of  the 
captors  as  of  the  other  parties.  The  general  rule  of  law,  notwith- 
standing, is  that  on  all  points  the  evidence  of  the  claimants  alone 
shall  be  received  in  the  first  instance,  and,  if  no  doubt  arises  upon 
that  view  of  the  case,  the  Court  is  bound  by  the  general  law,  as 
well  as  by  the  Act  of  the  British  Legislature,  to  take  those  points 
as  fully  demonstrated.  It  is  a  possible  thing,  indeed,  that  wit- 
nesses may  be  forsworn,  and  that  much  injustice  may  be  done,  as 
in  all  references  to  human  testimony  dangers  of  that  kind  may  be 
to  be  encountered.  Courts  of  justice  must  nevertheless  proceed  on 
general  principles,  though  they  will  receive  the  evidence  with 
caution,  and  weigh  it  against  any  test  of  credibility  that  can  be 
collected  from  the  nature  and  complexion  of  the  whole  case  taken 
together.     The  rule  by  which  this  Court  has  always  been  guided 
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1805         is,  I  believe,  conformable  to  the  general  practice  of  all  the  nations  of 
"^""^  ^°-       Europe,  which  directs  the  evidence  to  be  taken  from  the  persons 

The  Haaeex.    on  board  the  captured  ship The  rule  being,  then,  to  take 

Sir  w.  Scott.  ^1^^  original  evidence  of  the  claimants  as  conclusive  if  not  impeached, 
I  feel  myself  bound  to  pronounce  that  the  depositions  in  this  par- 
ticular case  are  as  void  of  suspicion  as  any  which  the  Court  is  in 
the  habit  of  perusing Under  this  defect  of  all  circum- 
stances of  suspicion  in  the  original  evidence,  the  Court  is  called 
upon  to  admit  the  affidavits  of  the  captors— first,  for  the  purpose  of 
working  condemnation,  or,  if  that  fails,  to  save  the  captors  from 
the  payment  of  any  expenses  which  they  may  have  incurred.  If  I 
should  accede  to  this  demand,  the  consequence  would  be  that  I 
must  do  it  upon  a  uniform  principle  of  admitting  affidavits  univer- 
sally and  in  all  cases,  though  there  should  be  nothing  to  excite 
suspicion  in  the  original  evidence,  and  though  the  language  of  all 
the  witnesses  is  as  precise  as  possible.  I  can  come  to  no  such  con- 
elusion.  It  would,  I  think,  be  productive  of  great  mischief  on  all 
sides.  It  might  throw  into  the  way  of  captors  a  temptation  to 
exceed  the  line  of  their  duty,  and  the  exact  bounds  of  justice  and 
of  truth ;  and  it  could  not  fail  to  impose  upon  the  Court  a  most 
unpleasant  difficulty  in  the  exercise  of  its  judicial  functions.  For 
how  could  the  Court  decide  ?  Counter  affidavits  must  be  intro- 
duced, which  would  necessarily  be  contradictory.  Which  should 
the  Court  believe  ?  Can  it  be  maintained  that  the  preference  should 
be  given  to  the  captors  ;  and  that  in  opposition  to  the  general  rule 
of  law  which  has  given  the  preference  the  other  way,  and  which 
directs  that  the  property  of  the  neutral  claimant  shall  not  be  con- 
demned except  on  evidence  coming  out  of  his  own  mouth,  or 
arising  out  of  the  clear  circumstances  of  the  transaction  ?  If  this 
rule  is  unsatisfactory  to  captors,  it  is  nevertheless  the  rule  which 
the  law  prescribes.  It  is  my  duty  to  take  care  that  the  rules  of 
law  are  observed,  and  that  the  rights  of  war  are  not  exceeded ;  and 
certainly  in  no  cases  more  than  in  this  particular  branch  of  the 
law  of  nations,  which  must  in  its  nature  operate  with  severe 
restraint  upon  neutral  commerce ;  and  if,  in  discharging  this  duty, 
dissatisfactions  are  created,  as  has  been  intimated,  I  must  endeavour 
to  supply  fortitude,  to  treat  with  proper  disregard  the  unfavourable 
but  unjust  opinions  that  any  persons  may  be  disposed  to  entertain. 
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Looking  to  the  depositions,  I  am 
of  the  captors  cannot  be  admitted 

(a)  Th.e  GUerktigheit,  25tli  of  July, 
1805.  The  Court  had  occasion  to 
observe  agaia  upon  the  incon- 
Tenience  of  admitting  affidavit's  to 
be  introduced  (a). 

Sib.  W.  Scott. — The  imputation  of 
breaking  the  blockade  has  already 
been  pronounced,  under  the  assistance 
of  gentlemen  of  the  Trinity  House, 
not  to  be  supported  on  a  general  view 
of  the  evidence  and  the  situation  of 
the  vessel.  The  ship  would  there- 
fore have  been  restored  on  the  former 
hearing  but  for  an  averment  on  the 
part  of  the  captors  that  a  flag  was 
flying  for  a  pilot  to  cany  her  into 
Ostend,  and  that  the  master  admitted 
in  conversation  that  he  was  going  to 
Ostend.  Certainly  if  the  captor's 
evidence  could  be  taken  alone  it  would 
be  sufficient  to  substantiate  this  aver- 
ment; but  the  Court  is  under  the 
necessity  of  not  taking  their  repre- 
sentation alone ;  and  if  that  is  posi- 
tively contradicted,  the  Court  finds 
itself  under  a  dilemma  to  which  it 
must  always  expect  to  be  reduced  by 
admitting  such  affidavits.  When  the 
facts  are  positively  denied,  and  that 
denial  cannot  be  invalidated  by  any 
adequate  means  of  estimating  the 
credit  of  the  witnesses,  there  is  no 
other  way  of  proceeding  but  by  lay- 
ing out  of  the  case  all  this  extraneous 
matter,  and  by  recurring  to  the 
original  evidence.  The  Court  cannot 
attach  itseK  to  personal  considera- 
tions, and  say,  this  is  the  affidavit  of 


obliged  to  hold  that  the  affidavits        1805 

/   \  June  20. 
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such  a  gentleman,  and  that  of   an  „.  ^^  _     ,, 
°  .  ,   ,     -1  SirW.  Scott, 

ordinary  person ;  it  cannot  decide  on 

grounds  so  vague  and  unjudicial  as 
those  of  mere  rank  and  situation  in 
life ;  those  are  grounds  to  which  it  is 
impossible  for  me,  sitting  here,  to 
advert  in  any  manner  that  can  pro- 
duce a  conclusion.  The  imputation 
of  direct  interest  is  equal  or  perhaps 
stronger  on  the  captor  than  on  the 
witnesses  from  the  captured  ship. 
The  master  positively  swears  that  he 
had  not  a  flag  flying ;  he  admits  that 
a  flag  had  been  flying  at  a  particular 
time,  and  for  another  purpose,  but 
not  agreeing  with  the  representation 
of  the  captors ;  and  the  two  accounts 
can  only  be  reconciled  by  supposing 
that  there  must  have  been  some  mis- 
take as  to  the  time.  As  to  the  de- 
claration which  is  said  to  have  been 
made  of  an  intention  of  going  to 
Ostend,  the  master  denies  it  alto- 
gether. This  is  the  state  of  the 
dilemma  to  which  the  Court  is  re- 
duced, and  it  will,  I  hope,  put  it 
upon  its  guard  against  the  admission 
of  such  affidavits  in  future  oases. 
On  a  view  of  the  whole  evidence,  I 
cannot  say  that  the  averment  of  the 
captors  is  established.  I  say  no  more, 
but  that  it  is  not  established.  That 
being  laid  out  of  the  question,  the 
case  reverts  to  its  former  state,  in 
which  it  would  have  been  pronounced 
a  case  of  restitution;  I  shall  there- 
fore now  decree  this  ship  and  cargo 
to  be  restored. 


[a]  See  the  Aline  and  Fanny,  Vol.  II.  p.  537. 
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[6 C.Rob. 61.]  THE  GENBEAL  HAMILTON. 

Blocliade — Purchase  of  Ship  in  Blockaded  Port — Termination  of  Voyage  (a). 

Tlie  purcliase  of  a  ship  in  a  blockaded  port  is  illegal,  and  after  a  skip 
has  broken  a  blockade,  entry  into  a  port  in  distress  wiU  not  be  a  termina- 
tion of  a  voyage  so  as  to  take  away  her  liability  to  condemnation. 

1805  This  was  the  case  of  a  ship  whicli  had  been  purchased  in  a 

"^"^^  *•       blockaded  port,  and  had  sailed  on  a  voyage  from  the  Seine  to  New 

Orleans,  and  had  been  driven  by  stress  of  weather  into  a  port  of 

this  kingdom,  where  she  was  seized.     A  claim  was  given  for  the 

vessel  as  the  property  of  the  purchaser,  a  merchant  of  America. 

In  support  of  the  claim,  Laurence. 

On  the  part  of  the  captor,  the  King's  Advocate. 

SiE  W.  Scott. — This  is  a  vessel  which  has  been  purchased  in  a 
blockaded  port ;  and  therefore,  unless  any  just  grounds  of  distinc- 
tion can  be  pointed  out,  it  will  come  under  the  general  rule  which 
has  been  already  applied  to  cases  of  that  description.  It  is  first 
said,  that  the  vessel  had  been  purchased  out  of  the  proceeds  of  the 
cargo  of  another  vessel,  but  that  circumstance  cannot  avail  on  a 
question  of  blockade.  If  the  ship  has  been  purchased  in  a  blockaded 
port,  that  alone  is  the  illegal  act,  and  it  is  perfectly  immaterial  out 
of  what  funds  the  purchase  was  effected.  Another  distinction  is,  that 
the  vessel  had  terminated  her  voyage,  and  therefore  that  the 
penalty  would  no  longer  attach.  It  is  true  that  she  had  been 
driven  into  a  port  of  this  country  by  stress  of  weather ;  but  that 
is  not  described  by  the  master  as  forming  any  part  of  the  original 
destination,  which  is  represented  to  have  been  to  New  Orleans.  It 
is  impossible  to  consider  this  action  as  any  discontinuance  of  the 
voyage  or  as  a  defeasance  of  the  penalty  which  has  been  incurred. 

Condemned. 

(a)  See  the  Wehaart  Van  Fillaw,  ante,  p.  207. 
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THE  OLIO.  [6 C.Rob.  67.] 

Licence — Leave  to  Obtain  Vessel  from  Bankrupt  Estate  in  Enemy  Country — 
Sond  to  Restore. 

A  licence  to  purchase  a  vessel  out  of  the  hands  of  an  enemy  merchant 
■with  a  view  of  recovering  a  bad  debt  is  not  vitiated  by  a  bond  to  restore 
at  the  conclusion  of  the  war,  if  the  transaction  is  hond  fide  and  in 
accordance  -with  the  intention  of  the  licence  {a). 


This  was  the  case  of  a  ship  taken  on  a  voyage  from  Antwerp  to 
London,  and  claimed  hy  the  house  of  Eucker,  Lushington  &  Oo.  ■ 
as  property  which  had  been  accepted  hy  Mr.  Osy,  their  agent  at 
Antwerp,  for  their  account,  in  satisfaction  of  a  debt  due  to  them 
from  the  bankrupt  estate  of  a  merchant  of  that  place,  under  a 
licence  obtained  by  them  for  that  purpose  in  February,  1805. 

In  objection  to  the  claim,  the  King's  Advocate  relied  on  the 
Seeks  Geschtvistern{b). 

In  support  of  the  claim,  Laurence. 

Sir  W.  Scott. — This  case  comes  before  the  Court  upon  the  con- 
struction of  his  Majesty's  licence,  granted  to  the  house  of  Rucker 
&  Lushington,  to  accept  the  assignment  of  the  British  ship,  the 
Clio,  which  was  to  be  made  over  to  them  as  a  satisfaction  for  a 
debt  due  to  them  before  the  war  from  a  merchant  at  Antwerp ; 
and  as  far  as  the  parties  themselves  were  concerned,  the  transaction 
appears  to  have  passed  in  perfect  conformity  to  the  application. 
They  employed  Mr.  Osy,  of  Antwerp,  as  their  agent,  and  he  acts 
for  them  throughout  in  recovering  this  property  out  of  the  wreck 
of  a  bankrupt  estate.  It  appears,  however,  that  he  gave  a  bond  to 
the  French  Government  for  the  restitution  of  the  ship  at  the  con- 
clusion of  the  war,  and  it  is  objected  that  this  circumstance  ought 
to  have  been  disclosed  to  G-ovemment  at  the  time  of  obtaining  the 
licence.  If  known,  certainly  it  ought.  The  exact  state  of  the 
transaction  ought  to  be  fairly  represented ;  but  here  is  enough,  I 
think,  to  exonerate  the  claimant  from  any  charge  of  suppression, 
since  the  licence  was  obtained  in  February,  and  the  first  mention 

(a)  Of.  The  Seeks  Geschwistern,  ante,  p.  363,  (6)  Ante,  p.  363. 
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1805         that  occurs  of  the  hond  was  not  till  the  May  followmg,  which  is 
■^"^^  ^^'      sufficient  to  remoTS  from  them  all  suspicion  of  ill-faith  in  conceal- 
The  Cuo.     ing  this  circumstance. 
Sir  W.  Soott.       The  whole  foundation  of  the  claim  is  that  what  has  been  done 
is  agreeable  to  the  intention  of  Grovernment,  and  I  am  disposed  to 
think  that  it  is.     The  parties  were  not  to  purchase,  but  to  take 
from  a  bankrupt's  estate.     When  Government  grants  a  licence,  it 
must  be  supposed  to  grant  all  that  is  necessary  to  carry  it  into  efPeot. 
The  claimants  could  not  go  to  Antwerp  themselves;  they  were 
under  the  necessity  of  employing  an  agent:  he,  acting  as  their 
mandatory  under  the  licence,  might,  I  conceive,  be  entitled  to 
recover  (a)  against  them,  though  an  alien  enemy,  a  full  indemnifi- 
cation for  the  terms  of  the  assignment.    They  would  be  answerable 
to  him  if  the  bonds  were  put  in  suit,  on  their  refusal  to  re-deliver 
the  vessel. 

Under  these  circumstances,  it  is  altogether  a  case  very  different 
from  that  which  has  been  cited,  in  which  the  Court  did  think  itself 
warranted  to  hold  a  different  rule  against  persons  going  into  the 
enemy's  country,  and  becoming  the  asserted  purchasers  of  vessels, 
which  the  enemy  is  induced  to  make  over,  either  really  or  osten- 
sibly on  account  of  the  war.  In  that  case,  the  fact  itself  suggested 
a  strong  ground  of  suspicion,  and  it  became  necessary,  for  the 
purpose  of  counteracting  fraud,  that  the  Court  should  set  its  face 
against  such  limitations  in  the  pretended  act  of  transfer.  In  the 
present  instance,  there  is  no  reason  to  doubt  the  reality  of  the 
transfer.  In  acceding  to  the  terms  of  the  bond,  the  claimants 
would  do  no  more  than  they  were  bound  to  do  for  the  indemnifi- 
cation of  their  agent,  and  they  are,  I  think,  entitled,  under  the 
fair  construction  of  the  licence,  to  accept  the  ship  upon  these  terms, 
as  the  only  terms  perhaps  upon  which  it  coidd  be  obtained. 

(a)  See  Kensington  y.  Inglis,  East's  Eep.  Vol.  8,  pp.  2Y3 — 287 ;  Wells  v. 
Williams,  1  Salt.  46,  there  cited. 
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THE  JOHANNA  THOLEN.  [6C.Rob.78.] 

Coasting  Trade  of  Enemy — False  Papers — Condemnation. 

To  carry  on  the  cbastmg  trade  of  an  enemy  with  false  papers  is  a 
ground  of  condemnation. 

Sir  W.  Scott. — ^Upon  the  facts  in  this  case  there  is  no  reason-        1805 

able  ground  to  douht  that  the  ship  was  engaged  in  carrying  on  the '!S L 

coasting  trade  of  the  enemy  with  false  papers.  All  the  documenlts 
purport  a  destination  to  Embden,  but  the  ship  is  admitted  to  have 
been,  forcing  her  way  to  Antwerp,  and  for  the  purpose  of  delivering 
her  cargo  there.  To  allow  that  the  parties  could  justify  such  a 
deviation  by  the  pretence  of  a  subsequent  intention  taken  up  at  sea 
would  enervate  every  rule  that  could  be  laid  down  respecting  the 
coasting  trade  of  the  enemy.  As  to  the  principle  itself,  I  confess 
that  the  impression  on  my  mind  has  always  been  agreeable  to  what 
has  been  stated  by  the  King's  Advocate,  "  that  the  carrying  on 
the  coasting  trade  with  false  papers  is  a  ground  of  condemnation, 
according  to  the  established  doctrine  of  this  Court."  I  do  not 
mean  at  present  to  enter  into  a  discussion  of  the  principle,  which 
the  Court  has  in  many  instances  already  applied.  If  there  is  any 
doubt  upon  the  rectitude  of  that  principle,  it  will  be  a  great  satis- 
faction to  my  mind  to  see  it  corrected  by  the  decision  of  the  Superior 
Court.  Until  that  is  done  I  shall  not  be  disposed  to  depart  from 
the  rule  upon  which  the  Court  has  hitherto  proceeded.  With 
regard  to  the  distinction  that  has  been  drawn  from  the  character 
of  the  port  at  Antwerp,  I  see  nothing  in  the  peculiar  regulations 
which  the  French  G-ovemment  may  have  wished  to  form  for  the 
commerce  of  that  port  that  can  extend  to  neutral  ships  the  privilege 
of  carrying  on  the  coasting  trade  of  France  to  that  port,  on  any 
other  footing  relatively  to  foreign  States,  than  to  any  other  French 
ports,  acknowledged  as  such  and  not  distinguished  by  any  singular 
regulation  whatever. 

Condemned. 
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[60.  Rob.  93.]  THE  ZELDEN  EUST. 

Contraband — Cheese — Commercial    Port    in    same   Bay    as    Port   of  Naval 
Equipment. 

A  cargo  of  cheese  destined  to  0.  was  captured.  G.  was  assumed  to  be 
an  ordinary  commercial  port,  but  was  in  tbe  same  bay  as  F.,  a  port  ol 
naval  equipment.  Held,  that  having  regard  to  the  proximity  of  the  two 
ports,  the  cargo  must  be  condemned. 

1805  This  was  the  case  of  a  cargo  of  Dutch  cheese  taken  on  an  asserted 
— — 1 destination  from  Amsterdam  to  Oonmna. 

Sir  "W.  Scott. — It  certainly  has  been  held  by  the  Court  that- 
cheese  going  to  a  place  of  naval  equipment,  and  fit  for  naval  use, 
is  contraband.  As  to  the  quality  of  the  cheese,  in  this  instance, 
there  is,  I  think,  sufiBcient  to  satisfy  the  Court,  from  the  repre- 
sentation given  of  it  by  a  person  conversant  with  this  particular 
article  in  the  way  of  his  trade,  and  by  another  person  who  is  em- 
ployed in  the  capacity  of  storekeeper  at  Yarmouth.  The  quality' 
may  therefore  be  fairly  assumed  on  the  declaration  of  their  judg- 
ment; and  if  going  to  a  place  of  naval  equipment  it  will  fall  under 
the  rule  of  law  that  has  been  applied  to  other  cases. 

Corunna  is,  I  believe,  itself  a  place  of  naval  equipment  in  some 
degree,  and  if  not  so  exclusively  and  in  its  prominent  character, 
yet  from  its  vicinity  to  Ferrol  it  is  almost  identified  with  that  port. 
These  ports  are  situated  in  the  same  bay,  and  if  the  supply  is  per- 
mitted to  be  imported  into  the  bay,  it  would,  I  conceive,  be  impos- 
sible to  prevent  it  from  going  on  immediately  and  in  the  same 
conveyance  to  Ferrol.  There  is  in  this  respect  a  material  difference 
between  the  present  case  and  the  case  (a)  which  happened  yesterday, 
of  similar  articles  going  to  Quimper.  That  port,  though  in  the 
vicinity  of  Brest,  is  situated  on  the  opposite  side  of  a  projecting 

[60.  Rot.  92.]       (a)   The  Frau  Margaretha.      The  p.   100]  which  has  been  relied   on. 

judgment  was  as  follows : —  I    am    not   disposed   to    hold    that 

SiE  W.  Scott. — A  destination  to  these  articles  on  this  destination  are 

Quimper  cannot,  I  think,  be  con-  so  clearly  contraband,  though  cer- 

sidered  as  such  an  identical  destina-  tainly  very  near  it,  as  to  preclude  the 

tion,  with  a  voyage  to  Brest,  as  to  claimant  from  giving  further  proof 

bring  this  cargo  under  the  authority  of  the  property, 
of  the  case  [Jbrajre  Margaretha,  ante.         Further  proof  ordered. 


THE  HOFFNUNG. 


533 


ieadland  or  promontory,  so  as  not  to  admit  of  an  immediate  com-         1805 

munioation  except  by  land  carriage.   Without  meaning  to  interfere  '. — 

■with  the  principle  of  that  decision,  I  think  myself  warranted  to   "^^^g^"™ 

consider  this  cargo  on  the  present  destination  as  contraband,  and        

as  such  subject  to  condemnation. 

Condemned. 


THE  HOFFNUNG  (No.  1).  [^?;,^n°^- 

Blockade — Interruption  hy  Belligerent — Resumption — Notification  to  Neutrals. 

Wten  a  blockade  has  been  forcibly  raised  by  tbe  blockading  sbips 
being  driven  away  by  tbe  belligerent  forces,  tbe  original  notification  of 
tbe  blockade  becomes  extinct,  and  a  renewed  blockade  must  be  brought 
to  tbe  knowledge  of  neutrals  in  the  same  manner  as  the  original 
blockade.  Held,  therefore,  that  the  arrival  of  a  blockading  squadron  ofE 
a  port  from  which  a  squadron  had  been  previously  driven,  was  not 
sufficient  to  bind  neutrals  with  notice  of  a  blockade  {a). 

This  was  the  case  of  a  Swedish  vessel,  which  had  sailed  on  the        1805 
17th  of  July  from  Nantes  with  a  cargo  of  corn  or  flour  for  the  port     '^^'^  *''  ^^' 
of  Seville,  which  was  claimed  under  his  Majesty's  instructions,      j^^iy  24. 
1st  February,  1805.  

For  the  captors,  the  King's  Advocate  and  Adams. — This  vessel 
appears  to  have  laid  for  some  time  under  an  embargo  in  the  port 
of  Nantes,  and  to  have  been  liberated  at  last  on  the  condition  that 
she  should  take  a  cargo  on  board  for  Seville,  notwithstanding  the 
blockade  of  St.  Lucar,  which  comprehends  that  port,  and  which 
had  existed  since  the  notification  of  the  25th  of  April.  On  a 
former  (b)  occasion  a  doubt  was  entei-tained  whether  the  blockade 
of  St.  Lucar  had  been  resumed  after  Sir  John  Orde  was  driven  off. 
It  now  appears  from  a  communication  with  the  Admiralty,  that 
immediately  after  the  intelligence  was  received  respecting  Sir  John 
Orde's  squadron,  directions  were  sent  to  Lord  Collingwood  to 
proceed  to  Cadiz,  and  that  he  had  arrived  on  that  station  on  the 
8th  of  June.  It  cannot  be  doubted,  therefore,  that  long  before 
the  date  of  this  transaction  it  must  have  been  perfectly  notorious 
at  Nantes  that  Cadiz  and  St.  Lucar  were  in  a  state  of  blockade. 
It  appears,  indeed,  from  a  correspondence  which  passed  between 

(a)  But  see  the  Hare,  post,  p.  679  (i)  The  Triheien,  July  7th,  1805. 

(note).  See  note,  p.  534. 
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1805  Lord   Collingwood   and    the  neutral  consuls  at   Cadiz,   on    the 

eptem  er    .   23Td  July,  that  he  had  heen  before  that  port  some  time,  and  had 

1806  •'  r  J 

July  24.       given  puhlic  intimation  of  his  intention  to  enforce  the  blockade. 

The 
HoiTNtTNo.         Sir  W.  Scott. — There  had  been  a  very  humane  order  issued  by 

the  British  Government,  in  consideration  of  the  distress  to  which 

the  Kingdom  of  Spain  was  reduced  by  famine,  to  permit  cargoes 

of  corn  to  be  carried  to  that  country,  without  exception  as  to  the 

property,  but  with  a  reservation  "  that  it  should  not  be  carried  to 

blockaded  ports."  .... 

It  appears  that  the  port  of  Cadiz  and  St.  Lucar  were  put  under 
blockade  by  a  notification  of  the  2£th  of  April ;  but  it  unfortunately 
happened  that  the  notification  issued  at  a  time  when  it  became 
equally  notorious  that  no  blockade  actually  existed,  since  the 
British  squadron  had  been  recently  driven  off  by  a  superior  force. 
In  a  former  case  (a),  a  question  was  raised  whether  the  notification 
which  had  issued  was  not  stUl  operative,  at  least  for  the  purpose  of 
sustaining  the  effect  of  these  instructions.  But  the  Court  was  of 
opinion  that  it  could  not  be  so  considered,  and  that  a  neutral  power 
was  not  obliged  under  such  circumstances  to  presume  the  continu- 
ance of  a  blockade,  nor  to  act  upon  the  supposition  that  the  blockade 
would  be  resumed  by  any  other  competent  force. 

It  was  argued  on  that  occasion  that  neutrals  were  bound  to  act 
upon  such  presumptions,  and  on  the  same  principle  on  which  it 
has  been  held  that,  when  a  blockading  squadron  is  driven  off  by 
adverse  winds,  they  are  bound  to  presume  that  it  will  return,  and 
that  there  is  no  discontinuance  of  the  blockade.  But  certainly  the 
two  cases  are  very  different.  When  a  squadron  is  driven  off  by 
accidents  of  weather,  which  must  have  entered  into  the  contem- 
plation of  the  belligerent  imposing  the  blockade,  there  is  no  reason 

[6C.Kob.64.]       (a)  The  Triheten.    Judgment: —  the  French,  coast  so  long  ago  as  the 

SiE  W.  Scott. — If  that  is  so,  I  28th  of  May,  I  am  not  disposed  to 

must  reqtiire  the  fact  to  be  proved,  hold  that  the  mere  act  of  sailing  for 

because  it  certainly  is  notorious  that  Seville  or  St.  Lucar  under  the  dubious 

the  British  squadron  was  driven  off  representation  which  we  have  of  the 

on  the  10th  of  April  by  a  superior  state  of  the  actual  blockade  at  that 

force.     It  must  be  shown  that  the  time  is  sufficient  to   fix   upon  this 

actual  blockade  was  again  resumed.  vessel  the  penalty  of  breaking  the 

Considering  the  circumstances  of  this  blockade, 

case,  and  that  the  vessel  was  taken  on  Ship  and  cargo  restored. 


THE  HOFFNUNG.  ^^^ 

to  suppose  that  such  a  circumstance  would  create  a  change  of        1805 
system,  since  it  could  not  he  expected  that  any  blockade  would     "^  ^  "J 
continue  many  months  without  being  liable  to    such  temporary      juh/u. 
interruptions.     But  when  a  squadron  is  driven  off  by  a  superior         Z 
force  a  new  course  of  events  arises,  which  may  tend  to  a  very    Hofenuno-. 
different  disposition  of  the  blockading  force,  and  which  introduces,  sir  w.  Soott. 
therefore,  a  very  difEerent  train  of  presumptions,  in  favour  of  the 
ordinary  freedom  of  commercial  speculations.     In  such  a  case  the 
neutral  merchant  is  not  bound  to  foresee  or  to  conjecture  that  the 
blockade  will  be  resumed ;  and  therefore  if  it  is  to  be  renewed,  it 
must  proceed  de  iiovo,  by  the  usual  course,  and  without  reference  to 
the  former  state  of  facts,  which  has  been  so  effectually  interrupted. 
On  this  principle  it  was  that  the  Court  held  the  former  blockade 
to  have  become  extinct,  and  intimated  an  opinion  that  there  should 
be  a  repetition  of  the  same  measures  on  its  recommencement,  to 
bring  it  to  the  knowledge  of  neutral  States,  either  by  public 
declaration  or  by  the  notoriety  of  the  fact. 

It  is  not  now  contended  that  any  new  declaration  has  issued, 
and  the  Court  has  already  determined  that  the  former  notification 
had  become  extinct.  It  remains,  therefore,  to  be  considered 
whether  there  has  been  that  notoriety  of  the  fact,  from  the  opera- 
tion of  time  or  from  other  circumstances,  which  must  be  taken  to 
have  brought  the  existence  of  the  blockade  to  the  knowledge  of 
the  parties. 

Among  other  modes  of  ascertaining  that  fact,  a  prevailing 
consideration  undoubtedly  is  the  length  of  time  in  proportion  to 
the  distance  of  the  country  from  which  the  vessel  sails.  What 
I  have  to  lament  in  this  instance  is,  that  we  labour  under  an 
ignorance  of  the  true  terminus  a  quo,  not  having  the  necessary 
information  as  to  the  time  when  Admiral  Collingwood  returned  to 
that  station.  Although  something  is  to  be  coUeoted  from  the 
letters  to  which  reference  has  been  made,  they  do  not,  I  think, 
s.upply  sufficient  information,  or  with  such  precision,  as  can  enable 
me  to  found  a  judicial  sentence  upon  it. 

With  regard  to  the  ship  I  am  bound  to  advert  to  the  situation 
of  hardship  in  which  Swedish  vessels  were  placed  by  the  embargo 
which  was  imposed  upon  them  in  the  ports  of  France.  It  was  a 
material  object  with  the  French  Government  to  have  the  ports  of 
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Spain  supplied  with  articles  of  provision.     To  effect  this  purpose 
it  was  not  unlikely  that  means  of  imposition  and  force  would  he 
Juk/  24.      employed,  more  especially  against  Swedish  vessels,  who  were  in  a 
The         particular  manner  inopes  consilii,  owing  to  the  cessation  of  all 
HopTNTOfQ.     diplomatic  correspondence  hetween  their   own  Grovernment  and 
Sir  w.  Soott.   France.     They  had  been  put  under  an  embargo  and  were  released, 
it  appears,  for  the  purpose  of  being  made  the  instruments  of 
conveying  these  supplies  to  the  ports  of  Spain.     It  is  natural  to 
suppose  that  any  information  that  might  have  reached  the  Grovern- 
ment of  France  as  to  the  actual  state  of  the  ports  of  Spain  would 
be  withheld  from  them.     Unless  it  is  shown,  therefore,  in  the 
clearest  manner  that  the  knowledge  of  the  actual  blockade  of 
Cadiz  and  St.  Lucar,  which  is  said  to  have  existed,  had  reached  the 
masters  of  these  vessels,  I  shall  think  myself  bound  to  act  towards 
them  with  great  indulgence,  and  with  due  consideration  of  the 
difficulties  under  which  they  were  placed. 

Their  case  is  very  different  from  that  of  the  proprietors  of  the 
cargo.  For  who  are  they  ?  The  Spanish  G-overnment,  who  were 
bound  to  observe  the  most  perfect  candour  and  good  faith.  They 
could  not  but  know  the  fact,  if  Cadiz  was  actually  blockaded.  It 
was  their  duty  to  have  transmitted  the  earliest  information  to  their 
agents  in  France,  and  to  have  altered  the  destination  of  their 
cargoes  to  other  ports  to  which  they  might  go  without  infringing 
the  iastructions  which  had  issued  in  their  favour.  There  is,  there- 
fore, a  material  distinction  between  the  ship  and  the  cargo.  Unless 
it  is  proved  in  the  most  unequivocal  manner  that  the  master  was 
affected  with  a  knowledge  of  the  alleged  blockade,  I  shall  hold  the 
vessel  to  be  exonerated.  With  respect  to  the  cargo,  if  it  is  shown 
that  the  blockade  did  exist,  and  that  there  had  been  time  for  com- 
munication from  Spain,  those  interests  will  not  be  entitled  to  the 
same  indulgence.  I  shall,  therefore,  at  present  make  no  other 
order,  but  to  require  the  recommencement  of  the  blockade  to  be 
distinctly  ascertained,  meaning  to  apply  the  inferences  that  may 
arise  from  the  interval  of  time  very  differently  to  the  case  of  the 
ship  and  of  the  cargo. 

On  a  subsequent  day  {a)  this  case  came  before  the  Court  again 

(a)  24th  July,  1806. 
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on  the  information  required  to  be  produced  of  the  time  when  Lord        1805 
Collingwood  resumed  the  blockade  of  Cadiz.     No  further  infor-     *^  ^"^  ^ 
mation  was  exhibited,  but  only  the  certificate  of  the  Admiralty,      j^^iy  24. 
stating  "  that  Lord  CoUingwood  arrived  off  Cadiz  on  the  8th  of         Z 
June."     The  cause  was  argued  on  the  sufficiency  of  that  act,  and    Hoffnuno. 
the  inferences  deducible  from  it,  whether  they  were  such  as  could 
be  held  to  re-establish  the  blockade,  so  as  to  impose  on  the  Govern- 
ment   of   Spain   an   obligation   of    counteractiag  this   shipment, 
previous  to  the  sailing  of  the  vessel. 

Sir  "W.  Scott. — What  the  Court  has  already  decided,  on  the 
best  consideration,  is,  that  the  raising  of  the  former  blockade  by  a 
superior  force  was  a  total  defeasance  of  that  blockade  and  its 
operations.  Whether  that  is  a  sound  opinion  or  not  must  be  left 
to  the  determination  of  the  Superior  Court.  My  persuasion  is  that 
there  could  not  be  a  more  effectual  raising  of  the  blockade,  and 
that  it  should  be  renewed  again  by  notification,  before  foreign 
nations  could  be  affected  with  an  obligation  of  observing  it  as  a 
blockade  of  that  species  still  existing.  Under  this  view  I  have 
already  intimated  my  opinion  that  the  mere  appearance  of  another 
squadron  would  not  restore  it,  but  that  the  same  measures  would 
be  necessary  for  the  recommencement  that  had  been  required  for 
the  original  imposition  of  the  blockade,  and  that  foreign  merchants 
were  not  bound  to  act  on  any  presumption  that  it  would  be  de  facto 
resumed. 

It  became  therefore  very  desirable  that  some  account  should  be 
given  of  the  manner  in  which  the  blockade  was  recommenced. 
Inquiries  were  directed  to  be  made  at  the  Admiralty,  which  have 
produced  no  other  answer  than  this,  "  that  Lord  Collingwood  had 
arrived  off  Cadiz  on  the  8th  of  June  "  ;  and  a  letter  is  produced 
from  Lord  CoUingwood  to  the  foreign  consuls  at  Cadiz,  of  the  23rd 
of  July,  of  which  the  Court  was  abeady  in  possession.  This 
appears  to  me  to  be  very  unsatisfactory,  since  Lord  Collingwood 
might  arrive  off  Cadiz  with  very  different  intentions.  He  might 
go  there  with  a  fleet  of  observation  merely,  or  for  purposes  of  a 
qualified  blockade. 

The  Court  expressed  a  wish  to  be  informed  whether  any  orders 
had  been  sent  to  Lord  CoUingwood  respecting  the  renewal  of  the 


538 


THE  HOPFNUNG. 


1805 

Sepiemier  11. 

1806 

July  24. 

The 
HorrNUNa. 

Sir"W.  Scott. 


blockade,  and  whether  it  had  been  notified  to  the  Spanish  Q-ovem- 
ment.  In  answer  to  these  inquiries  no  further  information  is 
obtained  than  what  relates  to  the  arrival  of  Lord  CoUingwood  and 
the  letter  of  the  23rd  of  July.  It  is  manifest,  I  think,  that  Lord 
Oollingwood  did  connect  the  two  blockades  together,  and  that  the 
same  apprehension  has  been  entertained  since.  But  I  am  of  opinion, 
as  far  as  my  opinion  can  have  any  weight,  that  this  interpretation 
cannot  be  supported,  but  that  it  would  be  necessary  that  the  same 
form  of  communication  should  be  observed  de  novo  that  is  required 
to  establish  an  original  blockade. 

The  question  now  is,  whether,  independent  of  any  notification, 
the  fact  of  Lord  Collingwood's  arrival  and  his  subsequent  conduct 
were  such  as  would  impress  on  foreign  nations  the  obligation  of 
knowing  that  there  was  a  blockade  de  facto,  and  more  particularly 
whether  the  Spanish  Government  ought  to  have  taken  notice  of  it 
so  as  to  have  communicated  the  intelligence  to  the  shippers  in 
France,  and  to  have  prevented  the  sailing  of  this  cargo.  On  the 
former  hearing  I  was  of  opinion  that  the  Swedish  vessel  was 
clearly  excused,  although  the  Spanish  Grovernment  might  possibly 
be  affected  with  the  obligation  of  communicating  advice  to  their 
agents.  In  the  case  of  the  Falck,  it  appeared  that  the  violence  of 
the  French  Government  had  actually  forced  that  vessel  out  of 
port,  and  in  defiance  of  the  knowledge  of  the  blockade,  which  the 
master  admitted  himself  to  have  received,  but  at  a  later  period  than 
the  date  of  this  transaction.  I  am  now  to  consider  whether  any 
evidence  is  produced  that  can  fix  upon  the  Spanish  Government  a 
knowledge  of  the  blockade  that  should  have  prevented  the  sailing 
of  this  vessel,  and  that  should  affect  them  legally  with  the  conse- 
quences of  culpable  negligence.  I  am  of  opinion  that  there  is  not. 
It  appears  from  the  letters  of  the  23rd  and  25th  July  that  the 
question  was  at  that  time  dubious  at  Cadiz,  and  that  some  vessels 
had  been  suffered  to  pass.  That  the  Spanish  Government  at 
Madrid  should  be  impressed  with  a  distinct  knowledge  of  the  fact 
that  was  rendered  doubtful  at  Cadiz  on  the  23rd  of  July,  so  as  to 
have  prevented  the  sailing  of  this  vessel  from  Bordeaux  on  the 
13th  of  July,  is,  I  think,  out  of  all  physical  possibility.  I  must, 
therefore,  make  the  same  decree  in  this  case  as  in  other  cases  under 
the  instructions. 

Restored  on  payment  of  the  captor's  expenses. 
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THE  FEANKLIN  (No.  3).  [6C  Rob. 

^  '  127.] 

Trade  with  Enemy — British  Merchant — Partnership  in  Neutral  Country  and 
Great  Britain — Liability  of  British  Partner. 

A  British,  meroliant  -who  is  a  partner  in  a  firm  in  a  neutral  country  is 
liable,  if  such  firm,  trades  with  the  enemy,  to  the  forfeiture  of  his  share 
of  a  cargo  which  has  been  captured. 

This  was  the  case  of  a  sMp  claimed  as  the  property  of  Mr.         1805 
Ingals,  an  American  merchant,  and  of  a  cargo  of  tohacco  shipped  ^«2'<«»s«''i3. 
in  America  for  Erance,  as  the  property  of  I.  and  W.  Bell,  partners   jpei^uary  28. 
in  a  house  of  trade  in  America,  and  also  of  a  house  in  London, 
where  Mr.  W.  Bell  resided,  but  claimed  as  the  sole  property  of 
I.  Bell,  of  America. 

Sir  W.  Scott.  [The  Court  first  dealt  with  the  question 
of  the  property  in  the  ship,  and  ordered  further  proof.] — 
Then  as  to  the  cargo,  that  has  been  claimed  for  Mr.  I.  Bell, 
of  America,  who  is  a  partner  in  a  house  of  trade  in  America, 
and  also  in  a  house  in  this  town,  under  the  firm  of  John 
and  William  Bell,  of  London.  Some  of  the  formal  papers 
hold  out  the  name  of  I.  Bell  only,  but  other  documents,  as  the 
charter-party  and  the  instructions,  mention  the  interest  of  I.  and 
W.  Belli  and  there  are  papers  which  point  to  directions  which 
were  to  be  received  from  Mr.  W.  Bell  when  the  property  came  to 
Europe.  It  has  been  decided  by  an  authority  to  which  this  Court 
must  bow  that  even  an  inactive  or  sleeping  partner  (as  it  is 
termed)  cannot  receive  restitution  in  a  transaction  in  which  he 
could  not  lawfully  be  engaged  as  a  sole  trader.  I  can  have  no 
doubt,  therefore,  that  any  share  belonging  to  Mr.  W.  Bell,  who  is 
by  no  means  an  inactive  partner,  but  appears  rather  to  have  been 
the  person  principally  concerned  in  the  management,  if  not  in  the 
interests  of  this  transaction,  will  be  subject  to  condemnation.  The 
master  says,  to  the  12th  interrogatory,  "  that  the  cargo  belongs 
jointly  to  I.  and  "W.  Bell,  and  that  I.  Bell  told  him  so  " ;  though 
in  another  place  he  says  "  that  it  is  the  sole  property  of  the  lader." 
It  is  a  case,  therefore,  in  which  the  papers  are  inconsistent,  and 
the  master's  account  is  inconsistent  even  with  itself.  The  fact  of 
property  is  left  in  such  obscurity  as  to  create  a  necessity  for  further 
proof.  Then,  have  the  parties  so  conducted  themselves  as  to  forfeit 
this  privilege  ?    I  do  not  think  that  they  have.     The  master  is 
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charged  with  a  suppression  of  papers,  which  is  denied.  It  will  be 
proper  that  he  should  give  an  explanation  of  his  conduct  in  this 
respect,  so  as  to  exonerate  those  by  whom  he  is  employed.  There 
must  be  also  further  proof  to  negative  the  interest  of  Mr.  "W.  Bell. 
As  that  gentleman  is  in  London,  his  testimony  on  that  point 
might,  perhaps,  be  most  material ;  but  the  nature  of  the  proof, 
which  shall  be  exhibited,  will  more  properly  be  left  to  the  dis- 
cretion of  his  legal  advisers. 

Further  proof  ordered  of  ship  and  cargo. 

On  a  subsequent  day  (a)  the  cause  came  on  again,  to  be  heard  upon 
the  production  of  Mr.  Bell's  further  proof,  and  upon  the  claims  of 
the  merchants  in  America  who  had  used  the  name  of  Mr.  Bell,  in 
exporting  sundry  parcels  of  tobacco  to  France.  The  Court  was  of 
opinion  that  the  letter  of  Mr.  W.  Bell,  in  which  he  had  given 
notice  that  he  could  not  be  concerned  during  the  war  in  any  cargo 
sent  to  France,  was  not  sufficiently  corroborated  by  proof  of  the 
receipt  of  that  letter,  or  of  the  manner  in  which  it  had  been  acted 
upon,  and  gave  him  an  opportunity  of  producing  still  further 
proof.     That  being  now  exhibited — 

(28th  February,  1806.) 
Sir  "W.  Scott. — This  is  a  claim  for  a  quantity  of  tobacco 
shipped  at  Petersburg,  in  Yirginia,  for  Bordeaux,  by  several 
planters  exporting  the  produce  of  their  own  plantations,  but 
documented  in  the  formal  papers  as  the  property  of  Mr.  I.  Bell. 
A  reason,  however,  is  given  for  the  misrepresentation,  which  is 
perfectly  innocent,  viz.,  "  that  intending  to  make  use  of  Mr.  Bell's 
correspondent  in  France  as  their  consignee,  they  had  shipped  it  in 
his  name."  There  was  no  design  to  impose  on  British  cruisers, 
nor  has  any  such  effect  been  produced,  since  it  was  a  trade  free 
from  exception,  whether  going  on  their  account  or  on  account  of 
Mr.  Bell.  It  is  now  sufficiently  shown  from  certificates  of  pro- 
perty and  the  correspondence  of  the  parties  that  they  are  really  the 
owners  of  the  quantity  claimed  on  their  behalf ;  and  though  the 
proof  is  not  of  the  most  formal  kind,  I  should  think  it  an  act  of 
great  oppression  if,  after  being  satisfied  of  the  fact,  I  was  to  send 
these  claims  across  the   Atlantic,  with  all  the  delay  that  must 
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inevitaWy  ensue,  to  have  the  proof  exhihited  in  a  more  formal        1805 
manner  from  themselves.     I  shall  therefore  direct  their  property   ^P''^>^^^^- 
to  he  restored.  February  28. 

The  principal  question  then  remains,  respecting  the  moiety  of  Z, 
seventy  hogsheads  of  tobacco  which -are  claimed  in  the  name  of  Fkankun. 
Mr.  I.  Bell.  They  are  described  in  the  general  bill  of  lading  "  as  sirW.  Scott, 
for  the  account  and  risk  of  I.  Bell,"  who  was  the  general  shipper 
of  the  whole  cargo.  But  there  was  a  particular  bill  of  lading,  also, 
for  this  parcel  with  the  marks  of  I.  and  W.  Bell ;  so  that  it  is  not 
correctly  true  that  nothing  arises  on  the  face  of  the  papers  to 
attribute  any  share  of  the  property  to  Mr.  W.  Bell.  In  addition 
to  this  suggestion  arising  out  of  the  papers,  the  master  says  to  the 
12th  interrogatory,  "  that  it  is  the  property  of  I.  and  W.  Bell,  and 
that  I.  Bell  told  him  so."  This  is  a  direct  declaration,  and  of  no 
mean  authority ;  though  not  absolutely  conclusive,  it  affords 
ground  of  presumption  unquestionably,  more  especially  as  the 
master  is  a  cautious  and  discreet  man,  as  far  as  I  can  collect,  and 
is  not  very  likely  to  have  spoken  lightly  or  loosely  to  the  prejudice 
of  his  employers.  In  a  subsequent  part  of  his  depositions  he  says, 
indeed,  "  that  the  property  belongs  to  the  lader,"  but  that  must  be 
taken  referenda  to  what  he  had  before  deposed,  and  as  not  excluding 
the  joint  interest  of  the  brother  in  the  transaction.  When  he 
comes  to  give  in  his  claim,  however,  and  perhaps  after  some  in- 
structions received  here,  he  claims  this  parcel  of  tobacco  as  the 
sole  property  of  Mr.  I.  Bell. 

It  might  have  been  natural  to  expect  that  if  it  had  been  the  sole 
property  of  that  gentleman  in  America,  he  would  have  informed 
the  master  with  particular  precision  that  it  belonged  to  him  exclu- 
sively, and  that  W.  Bell  was  to  have  no  interest  in  it,  and  that  he 
must  understand  it  to  be  on  his  own  separate  account.  It  is  clear, 
from  the  manner  in  which  the  master  speaks  to  the  12th  interroga- 
tory, that  no  such  communication  could  have  passed.  If  in  time 
of  War,  which  necessarily  requires  particular  precision,  persons 
conduct  their  business  in  such  a  manner  as  furnishes  no  means  of 
discrimination,  they  must  not  be  surprised  if  the  Court  is  imable 
to  protect  them  from  the  inconvenience  that  must  ensue  from  such 
a  state  of  obscurity  and  doubt.  There  is  no  invoice;  but  the' 
manifest  describes  I.  Bell  "  as  df  the  house  of  I.  and  W.  Bell," 
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1805         whicli  could  not  have  been  done  with  propriety  if  he  had  been 
^*^'^snr^*    acting  only  with  relation  to  his  own  separate  interest.     It  is  im- 
Fehruary  28.    possible  Under  these  appearances  not  to  say  that  further  proof  was 
Z  necessary  to  discharge  Mr.  W.  Bell  of  an  interest  in  this  shipment. 

rBAuzLiN.  Mr.  "W.  Bell  is  a  person  who  had  come  from  America  to  settle 
SirW.  Scott.  Iiei'e;  but  iu  so  doing  he  can  enjoy  no  greater  privileges  than 
other  British  merchants,  who  are  prohibited  in  time  of  war  from 
being  concerned  in  any  manner  of  commerce  carried  on  with  the 
enemy.  It  is  admitted  that  II  and  W.  Bell  are  general  partners, 
and  that  there  has  been  no  dissolution  of  the  partnership ;  but  that 
it  does  stiU,  as  it  may  legally,  exist  with  regard  to  exportations  to 
neutral  countries.  It  is  averred,  however,  that  there  has  been  a  sepa- 
ration as  to  all  shipments  to  France,  and  that  W.  BeU.  had  written 
to  his  brother  at  the  commencement  of  the  war  renouncing  all  con- 
cern in  the  trade  to  Prance.  Mr.  W.  Bell  has  made  an  affidavit  of 
this  fact ;  he  states  also,  "  that  he  has  not  been  interested,  directly 
or  indirectly,  in  any  such  shipments ;  that  he  has  not  considered 
himself  as  interested,  nor  has  he  been  so  considered  by  his  brother,  to 
the  best  of  his  knowledge  and  belief" ;  not  absolutely,  but  only  in 
this  qualified  manner,  to  the  best  of  his  knowledge  and  belief.  .  .  . 
It  is  admitted  that  this  mode  of  separation  would  not  be  sufficient 
to  discharge  an  interest  in  a  ship ;  and  with  respect  to  the  cargo 
it  is  impossible  not  to  feel  that,  as  it  was  a  letter  which  was  to  draw 
the  line  of  demarcation  between  the  joint  and  separate  concerns  of 
two  partners,  we  might  expect  that  it  would  have  received  a 
particular  answer.  Mr.'  W.  BeU  presses  the  subject  with  particular 
earnestness  on  his  attention :  "  Let  nothing  induce  you  to  neglect 
this  advice,  for  I  will  have  nothing  to  do  with  any  commerce  to 
France  tOl  the  war  is  over."  It  was  an  occurrence  that  would  be 
likely  to  introduce  no  inconsiderable  alteration  in  the  manner  m. 
which  the  business  of  the  house  had  been  carried  on;  and  it  is 
quite  impossible  that  it  should  not  have  required  particular  notice. 
The  letter  that  was  first  produced  as  the  answer  is  of  the  10th  of 

November,  ia  which  Mr.  I.  BeU  writes,  "  yours  and letters 

from  the  24th  of  August  to  the  6th  of  September  are  before  me," 
but  there  is  not  a  syllable  relative  to  this  separation.  It  does  not, 
indeed,  necessarily  appear  that  the  letter  of  the  6th  of  September 
was  Mr.  W.  Bell's,  or  that  it  might  not  be  a  letter  from  the  other 
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gentleman  who  is  included  in  the  same  paragraph.    However  that        1805 
might  be,  there  is  no  mention  of  any  inconTenience  that  might  he   %'«™*«^''13. 
occasioned  to  the  ordinary  course  of  their  business,  nor  of  any   February  28. 
remedy  to  he  provided  to  obviate  the  difficulties  produced  by  this         'i^ 
separation.  rsAUKLiN. 

The  difficulty  that  might  be  likely  to  occur  is  obvious  from  this  sir  W.  Scott. 
circumstance,  that  the  vessels  were  to  come  in  the  first  instance  to 
Falmouth,  and  there  to  take  their  ulterior  destination  to  Erance, 
or  elsewhere,  under  the  direction  of  Mr.  W.  Bell,  according  to  the 
state  of  the  markets  in  Europe.  In  America,  then,  it  could  not  be 
known  whether  any  particular  shipment  would  be  a  separate  or 
joint  account,  or  to  whom  the  cargo  would  belong,  because  it 
remained  uncertain  whether  the  vessel  would  proceed  to  France  or 
not.  It  might  be  supposed  that  some  expedient  would  have  been 
necessary  to  obviate  this  inconvenience,  yet  no  mention  whatever 
is  made  of  that  necessary  part  of  this  subject. 

When  the  cause  came  on  before,  the  Court  was  anxious  to  give 
Mr.  Bell  further  opportunity  of  elucidating  these  difficulties,  which 
had  not  been  satisfactorily  removed.  An  additional  affidavit  has 
now  been  brought  in,  which  states  "the  letter  of  the  10th  November 
not  to  have  been  the  immediate  answer  to  Mr.  Bell's  renunciation 
of  the  partnership,  and  that  there  must  have  been  some  other  letter, 
which  either  did  not  arrive,  or  which  has  been  destroyed,  as  con- 
taining matters  of  private  concern,  as  their  letters  frequently  did, 
and  were  on  that  account  not  preserved  in  the  counting-house." 
Taking  it  either  way,  if  the  letter  did  not  arrive,  can  I  suppose 
that  there  would  not  have  been  some  other  reference  to  the  same 
subject,  and  that  Mr.  W.  Bell  would  not  have  urged  his  former 
observations  till  there  was  a  precise  and  distinct  understanding 
between  them?  If  it  did  arrive,  is  it  a  reason  why  the  letter 
should  be  destroyed,  because  it  contained  some  things  that  were 
not  proper  to  be  generally  known  in  his  counting-house  ?  There 
are.  other  modes  very  familiar  in  practice  of  preserving  a  corre- 
spondence of  a  particular  nature ;  and  it  is  not  easy  to  conceive 
that  such  a  letter  would  be  destroyed  on  that  account.  The  affidavit 
states,  "that  there  has  been  no  settlement  of  accounts  between 
them,  owing  to  the  extensiveness  of  their  engagements,  and  that 
Mr.  W.  B.  has  not  considered  himself,  nor  is  he  considered  by  his 
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brother  in  America,  to  be  interested  in  any  shipments  to  Trance." 
That  must  be  taken,  I  conceive,  with  reference  to  the  manner  in 
which  it  was  before  stated,  "to  the  best  of  his  knowledge  and 
belief."  This  interest  might  stiU  be  a  matter  to  be  brought 
forward  in  account  at  the  end  of  the  war,  a  supposition  which  may 
not  unfairly  be  entertained,  and  which  does,  I  think,  in  an  extra- 
ordinary manner  harmonize  with  the  loose  manner  in  which  the 
separation  was  first  notified  and  received.  There  is  one  other  letter 
produced  from  Mr.  Bell,  which  was  written  after  the  capture, 
and  in  which  he  refers  to  this  transaction  in  very  general  terms : 
"  It  was  well  known  to  me,  and  I  supposed  you  equally  informed, 
having  regularly  replied  to  your  letter  of  the  6th  September,  that 
I  considered  you  as  not  concerned  in  shipments  to  France."  He 
does  not  say  that  he  had  acted  upon  it.  It  is  not  even  confirmed 
by  affidavit,  and  it  is  altogether  a  very  loose  and  general  letter  on 
a  subject  of  so  much  importance.  All  that  remains  is  the  affidavit 
of  the  clerk  of  Mr.  W.  Bell,  who  says,  "  that  Mr.  W.  BeU  has  not 
charged  the  profits  of  such  consignments  to  himself,  but  only  the 
commission  of  agency,  &c."  This  also  is  not  inconsistent  with 
the  supposition  that  the  real  accounts,  in  which  Mr.  W.  Bell's 
interest  may  stand  prominent,  are  kept  in  America. 

The  Court  concluded  the  hearing  of  the  evidence,  and  found 
that,  "  having  given  Mr.  W.  Bell  further  opportunity  of  proving 
in  a  satisfactory  manner  the  dissolution  of  partnership,  which  is 
suggested  to  have  taken  place,  under  a  hope  that  he  would  have 
been  able  to  effect  this,  I  feel  myself  compelled  to  pronounce  that 
he  has  failed  to  produce  that  conviction  in  my  mind;  consequently, 
a  moiety  of  these  goods  must  be  condemned,  as  the  property  of  a 
British  merchant  engaged  in  commerce  with  the  enemy." 
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THE  SCHOONE  SOPHIE.  [^  f^^f"- 

Capture— Condemnation  ly  Foreign  Prize  Court — Title  of  Captor — Effect  of 
Treaty  of  Peace. 

When  a  British  vessel  has  been  condemned  by  a  foreign  Prize  Court, 
and  has  been  transferred  to  a  foreign  owner,  the  English  Prize  Court, 
after  the  conclusion  of  peace,  ■will  not,  if  the  vessel  has  been  recaptured, 
inquire  into  the  title  of  the  foreign  owner,  but  will  restore  the  vessel  to 
Mm,  or  to  his  transferee  if  he  has  transferred  the  vessel. 

This  was  a  question  as  to  tlie  ship,   reserved  at  the  former        1805 

hearing,  on  a  claim  given  by  the  British  proprietor,  who  stated  her     "^  ^^  "^ L 

to  have  belonged  to  him,  and  to  have  been  captured  by  the  French, 
and  carried  into  a  port  in  Norway,  and  condemned  by  the  French 
Consular  Court  in  that  country,  1799.  It  now  appeared  that  other 
proceedings  had  been  afterwards  had  on  the  former  evidence  in 
the  regular  Court  of  Prize  in  Paris,  where  a  sentence  of  condem- 
nation had  been  pronounced,  professing  to  affirm  the  sentence  of 
the  Consular  Court. 

For  the  British  owner,  Arnold. 

For  the  neutral  claimant,  Laurence  and  JRobinson. 

Sir  W.  Scott. — I  am  of  opinion  that  the  title  of  the  former 
owner  is  completely  barred  by  the  intervention  of  peace,  which  has 
the  effect  of  quieting  all  titles  of  possession  arising  from  the  war ; 
and  if  the  vessel  has  been  transferred  to  the  subject  of  another 
country,  he  also  will  be  entitled  to  the  same  benefit  from  the 
treaty  as  the  captor  himself  would  have  been  if  he  had  continued 
in  possession.  It  is  admitted  that  as  to  the  enemy  it  would  have 
this  eilect,  and  that  it  would  not  be  lawful  to  look  back  'beyond 
the  general  amnesty  to  examine  the  title  of  his  possession.  If  his 
property  is  transferred  the  purchaser  must  also  be  entitled  to  the 
benefit  of  the  same  considerations,  for  otherwise  it  could  not  be 
said  that  the  intervention  of  peace  would  have  the  effect  of 
quieting  the  possession  of  the  enemy,  because  if  the  neutral  pur- 
chaser was  to  be  dispossessed  he  would  have  a  right  to  resort  back 
to  the  belligerent  seller  and  demand  compensation  from  him.    I 
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J  805  am  of  opinion,  therefore,  that  the  intervention  of  peace  has  put  a 
ep  em  er  .  i^^^^  gj^^j  ^q  ^j^g  claim  of  the  British  proprietor,  and  that  it  is  no 
The  Sohoone  longer  competent  to  him  to  look  back  to  the  enemy's  title,  either 
in  his  own  possession  or  in  the  hands  of  neutral  purchasers."  As  to  . 
any  effect  of  the  new  war,  though  that  may  change  the  relation  of 
those  who  are  parties  to  it,  it  can  have  no  effect  on  neutral 
purchasers,  who  stand  in  the  same  situation  as  before.  Those  pur- 
chasers, though  no  parties  to  the  treaty,  are  entitled  to  the  full 
benefit  of  it,  because  they  derive  their  title  from  those  who  are  (a). 

Further    proof    of    the  property  ordered.      Finally    restored, 
27th  September,  1806. 


[ec.Eob.  THE  MAEIA  (No.  4). 

201.] 

Blockade — Ooods  Irotight  out  of  Blockaded  River  in  Lighters — Free  Ciiy. 

Goods  were  brouglit  in  ligMers  from  the  free  city  ol  Bremen  on  tlie 
Weser  wten  such,  river  was  blockaded.  Sucli  goods  were  transUpped 
outside  the  river  into  a  vessel  whioli  bad  gone  out  in  ballast.  Held, 
tbat  as  tbe  Eiver  Weser  was  blockaded,  it  was  illegal  to  bring  goods 
from  Bremen  either  in  lighters  or  otherwise  for  exportation. 

1805  This  was  a  case  on  the  blockade  of  the  Weser,  relating  to  a 

eptem  er  .  pg^j-gQ  -^^ijiQii  iia(j  teen  Sent  from  Bremen  in  lighters  to  the  Jade, 
for  the  purpose  of  being  shipped  for  America  under  a  charter- 
party  made  at  Bremen.  The  vessel  had  gone  from  the  Weser  to 
the  Jade  in  ballast,  and,  having  taken  on  board  the  cargo,  sailed 
from  thence  on  the  12th  August,  1805,  and  was  captured  in  the 
North  Sea,  15th  August. 

For  the  captors,  the  King's  Advocate  and  Laurence. 

For  the  claimants,  Arnold  and  BoUnson. 

Sir  W.  Scott. — This  ship  was  taken  on  a  voyage  from  Varel  to 
America,  having  on  board  a  cargo  that  had  been  sent  from  the 
Weser  to  the  Jade  in  lighters,  and  there  transhipped ;  and  it  is 
contended  that  this  being  the  carrying  of  goods  sent  expressly 

[a]  See  ante,  p.  343. 
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from  Bremen,  for  the  purpose  of  being  exported  in  the  course  of  the  1805 
foreign  commerce  of  that  port,  would  he  a  violation  of  the  blockade  ^^  "'"  ^'' — 1 
which  had  been  imposed  on  the  Eiver  Weser.  I  have  had  frequent  The  Mabia. 
occasion  to  observe  how  severely  the  neutral  cities  connected  with  Sir  "W.  Scott. 
the  Weser  and  the  Elbe  are  pressed  upon  by  the  blockade  of  those 
rivers.  At  the  same  time  it  is  my  duty  to  apply  to  those  opera- 
tions of  blockade  the  principles  that  belong  to  that  branch  of  the 
law  of  nations  generally,  and  by  which  only  such  measures  can  be 
maintained.  The  principles  themselves  cannot  differ,  although  it 
will  undoubtedly  be  the  disposition  of  the  Court  to  alleviate  the 
situations  of  those  towns  as  much  as  possible,  by  attending  to  any 
distinctions  that  can  be  advanced  in  their  favour  not  inconsistent 
with  the  sound  construction  of  the  general  principles  of  law.  A 
blockade  imposed  on  the  Weser  must  in  its  nature  be  held  to  affect 
the  commerce  of  Bremen,  because  if  the  commerce  of  all  the  towns 
situated  on  that  river  is  allowed,  it  would  be  only  to  say  in  more 
indirect  language  that  the  blockade  itself  did  not  exist.  It  cannot 
be  doubted,  then,  on  general  principles,  that  these  goods  would  be 
subject  to  condemnation  as  having  been  conveyed  through  the 
Weser,  and  whether  that  was  effected  in  large  vessels  or  in  small 
would  be  perfectly  insignificant.  That  they  were  brought  through 
the  mouth  of  the  blockaded  river  for  the  purpose  of  being  shipped 
for  exportation  would  subject  them  to  be  considered  as  taken  on  a 
continued  voyage,  and  as  liable  to  all  the  same  principles  that  are 
applied  to  a  direct  voyage,  of  which  the  terminus  a  quo  and  the 
terminus  ad  quern  are  precisely  the  same  as  those  of  the  more 
circuitous  destination.  The  case  (a)  which  has  been  referred  to  is, 
in  this  respect,  very  different,  because  there  the  communication 
had  been  by  inland  navigation,  which  was  in  no  manner  and  in  no 
part  of  it  subject  to  the  blockade.  If,  therefore,  nothing  had 
passed  between  the  Grovernment  of  this  country  and  the  city  of 
Bremen,  it  appears  to  me  that  these  goods  would  be  subject  to 
condemnation  (b),  and  that  I  should  be  unable  to  distinguish  the 

(a)  The  Ocean,  ante,  p.  310.  Voyage  from  Tonningen  to  Algesiras 

•with,  goods  shipped  at  Tonningen, 

(6)  On  this  principle.  In  the  but  hayiiig  been  sent  in  lighters 
Charlotte  Sophia,  ship  and  cargo  con-  from  Hamburg,  under  charter-party, 
demned,     20th     November,     1806.      with   the   ship  proceeding   also  in 
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port  of  Bremen  from  any  other  place  liable  to  the  general  opera- 
.  tions  of  a  blockade. 

But  a  communication  has  passed  on  this  subject  between  the 
Government  of  this  country  and  the  city  of  Bremen,  which  may 
be  of  a  nature  to  furnish  the  rule  that  is  to  govern  this  particular 
case  and  to  supersede  the  general  principle  of  law. 

[The  Court  then  examined  the  communication,  and  held  that 
under  it  the  claimants  were  justified  in  carrying  on  this  particular 
trade.] 


[6  C.  Rob. 
213.] 


1805 
November  26. 


THE  FEEDERICK  AND  MAEY  ANN. 

Capture — Prize  Crew — Bight  of  Crew  of  Capturing  Vessel  to  Share  in  Further 
Prize. 

Where  a  prize  crew  was  put  on  board  a  prize  from  a  privateer,  and 
such  crew  subsequently  made  another  prize.  Held,  that  those  on  the 
privateer  were  entitled  to  share  in  the  second  prize. 

This  was  a  case,  on  the  claim  of  the  ship's  company  of  the 
Ceres  privateer,  to  share  in  salvage  decreed  to  be  paid  on  the 
recapture  of  some  British  property  on  board  this  vessel,  effected 
by  Bamaby  Vick  and  eight  others  of  the  crew  of  the  Ceres,  from 
on  board  a  prize  belonging  to  the  privateer,  which  the  said  Vick 
was  conducting  into  port  in  the  capacity  of  prize  master. 


Sir  W.  Scott. — The  facts  of  this  case  are  generally  admitted, 
and  stand  without  controversy  between  the  parties.  It  appears 
that  the  Ceirs  privateer,  having  a  crew  of  100  men,  had  recaptured 
an  English  vessel,  the  Prince,  and  had  put  a  prize  master  and  eight 
men  on  board,  with  orders  to  make  Jersey  or  any  port  of  England. 


ballast  from  Hamburg,  that  they 
should  be  so  shipped  for  Spain,  &c. 
[1  Acton,  46.]  Also  in  the  tiophia  Elizabeth, 
Juno  30th,  1809,  the  Lords  Com- 
missioners of  Appeal  held,  on  the 
authority    of    the    Mlaria,    that     a 


vessel  taking  cargo  from  Tonningen, 
which  had  been  sent  there  in  lighters, 
was  liable  to  condemnation  unless 
protected  by  certain  Orders  in  Coun- 
cil. The  judgment  turned  solely  on 
the  construction  of  such  orders. 
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In  proceedmar  on  that  course  they  descried  another  vessel,  which        1^05 

^1  ■■.        ,   ^  ■,  •,  ■       ■      n  ■  November  26. 

tney  considered  from  her  appearance  to  be  a  prize  m  the  possession  

of  the  French,  and  concerted  a  plan  of  recapture  with  so  happy  a  ^jjed^mok 
mixture  of  address  and  gallantry,  that  what  seemed  an  enterprise  aot  Maey 
of  apparent  danger  was  accomplished  without  any  loss.  To  all 
expressions  of  eulogium  on  the  merit  of  these  individuals  I  readily 
assent.  But  the  question  is,  whether  they  are  entitled  to  take  the 
whole  benefit  to  themselves.  I  have  always  understood  it  to  be 
the  general  practice  of  the  navy,  as  stated  by  his  Majesty's  Advo- 
cate, that  prize  interests  acquired  by  a  prize  master  on  board  a 
captured  ship  shall  enure  to  the  benefit  of  the  whole  ship's  com- 
pany. I  am  not  aware  of  any  instance  in  which  this  rule  has  been 
recognized  or  established  by  the  decrees  of  this  Court.  It  has 
prevailed,  I  conceive,  without  judicial  authority,  on  the  general 
notion  which  has  been  entertained  of  the  intrinsic  equity  of  such  a 
communication  of  interest. 

With  respect  to  privateers,  the  shares  of  different  persons  con- 
cerned are  regulated  by  articles  of  agreement,  and  when  those 
articles  are  not  literally  applicable  to  the  circumstances  of  the 
capture,  their  place  must  be  supplied  by  the  principles  of  natural 
equity  and  reason 

On  these  grounds  I  am  of  opinion  that  the  reward  of  salvage 
enures  to  the  benefit  of  all  united  in  the  common  cruise,  as  part  of 
that  undertaking ;  and  that  the  principle  of  reciprocal  equity 
applies  to  one  description  of  capture  as  well  as  to  another.  It 
never  could  be  the  meaning  of  the  articles  that  persons  embarked 
on  board  a  prize  ship  should  share  with  the  privateer  in  her 
captures,  and  that  the  privateer  should  not  share  with  them  in  any 
captures  which  they  might  make. 
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231.] 

Capture — Unlivery  of  Cargo — Restitution  of  Ship  and  Caryo — Sight  of  Cargo 
Owner  to  Demand  Continuance  of  Voyage, 

The  act  of  unlivery  by  order  of  the  Court  dissolves  the  contract  of 
carriage  between  the  shipowner  and  the  cargo  owner.  The  shipowner 
is  not  bound  to  carry  on  the  cargo. 

1805  This  was  a  question  respecting  freight  decreed  to  be  a  charge 

December  18,    q^  ^]^g  cargo,  which  was  ultimately  restored. 

On  the  part  of  the  owners  of  the  cargo,  the  King's  Advocate  and 
Adams  referred  to  the  Martha  («). 

For  the  ship,  Laurence  and  Rohimon. — It  will  be  material,  in 
the  first  instance,  to  state  the  dates.  It  appears  that  the  capture 
took  place  on  the  18th  August,  off  the  Goodwin  Sands.  On  the 
1st  September  the  sentence  of  restitution  of  the  ship  passed,  and  a 
commission  of  unlivery  was  taken  out  hj  the  captor  on  the  same 
day. 

Sir  W.  Scott. — I  have  considered  this  case,  and  the  cases  which 
have  been  referred  to,  and  I  am  of  opinion  that  the  owner  of  the 
cargo  cannot  come  back  on  the  vessel  and  demand  to  have  the 
cargo  taken  on  board  again.  The  captor,  who  succeeded  to  the 
right  of  both,  has  invoked  the  authority  of  the  Court  to  decree  a 
separation,  and  the  contract  between  them  must  be  held  to  have 
ceased  by  the  act  of  unlivery.  At  the  moment  of  sepai'ation  the 
vessel  acquires  a  right  to  proceed,  and  it  is  by  accident  only  that 
she  continues  here.  That  accident  cannot,  I  think,  have  the  effect 
of  reviving  the  contract  which  had  been  before  dissolved. 

I  am  fully  sensible  that  this  rule  may  occasionally  operate  with 
considerable  hardship  on  the  owners  of  cargoes.  But  the  proper 
remedy  for  that  inconvenience  will  be  to  insert  a  special  provision 
for  such  accidents  in  the  charter-party  (b).     Eules  of  law  being 

(a)  Ante,  p.  263,  note.  the  time  which  the  vessel  shall  be 

bound  to  wait  for  the  purpose  of 
(i)  In  some  cases,  charter-parties      carrying  on    the    cargo   in  case  of 
have  appeared  containing  a  clause  for      capture  and  subsequent  restitution. 
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in  their  nature  general,  must  in  particular  instances  sometimes        1805 
operate  with  inconvenience.     That  inconvenience  has   been  the      ^""^'fg^      ' 
cause  of  introducing  many  special  covenants  into  bills  of  lading         Z 
and  other  commercial  instruments.     I  know  of  no  other  remedy    Hoffnuno. 
that  can  be  applied  to  hardships  arising,  in  cases  of  this  description,  girw.  Scott. 
from  the  general  principle  of  law,  which  I  must  pronounce  to  be 
that  the  act  of  unlivery  is  binding  on  the  parties,  and  must  be 
taken  to  be  decisive  in  producing  a  complete  dissolution  of  the 
contract. 


THE  L'AMITIE.  [6  c.  Rob. 

261.] 
Joint  Capture — Privateer — Overt  Act. 

In  order  to  entitle  a  vessel  not  a  sMp  of  war  to  share  in  a  prize,  there 
must  be  an  animus  capiendi  proved  by  some  overt  act. 


This  was  a  case  of  joint  capture  on  the  claims  of  two  privateers, 
the  Lark  and  the  General  Coote,  to  share  in  the  prize  made  by  his 
Majesty's  ship  Oannet. 

Sir  W.  Scott. — This  is  a  claim  on  the  part  of  two  privateers 
to  share  in  a  prize  which  is  admitted  to  have  been  actually  taken 
by  his  Majesty's  ship  Gannet.  The  rule  of  law  on  this  subject, 
which  has  been  long  established  in  this  Court  and  the  Court  of 
Appeals,  in  various  cases,  is  that  it  must  be  shown  on  the  part  of 
privateers  that  they  were  constructively  assisting.  The  being  in 
sight  is  not  sufficient,  with  respect  to  them,  to  raise  the  presumption 
of  co-operation  in  the  capture.  They  clothe  themselves  with  com- 
missions of  war  from  views  of  private  advantage  only.  They  are 
not  bound  to  put  their  commissions  in  use  on  every  discovery  of  an 
enemy.  And  therefore  the  law  does  not  presume  in  their  favour, 
from  the  mere  circumstance  of  being  in  sight,  that  they  were  there 
with  a  design  of  contributing  assistance  and  engaging  in  the  con- 
test. There  must  be  the  animus  cajnendi  demonstrated  by  some 
overt  act,  by  some  variation  of  conduct,  which  would  not  have 
taken  place,  but  with  reference  to  that  particular  object,  and  if  the 
intention  of  acting  against  the  enemy  had  not  been  effectually 
entertained. 


1806 
February  21. 
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[6  c.  Rob.  THE  VEOW  ANNA  OATHAEINA  (No.  2). 

269.]  ^ 

Capture — Ship  and  Cargo — Restoration  of  Cargo — Right  of  Captors  to  Freight. 

A  captor  is  only  entitled  to  freiglit  if  he  brings  tlie  cargo  to  the  port 
of  destination. 

1806  This  was  a  ease  on  the  demand  of  the  captors  to  have  freight 

"'^''  allowed  to  them  for  the  cargo,  or  part  of  the  cargo  of  coffee, 


claimed  for  merchants  of  Hamburg,  and  restored  to  them,  and 
afterwards  sold  in  this  country  under  a  licence  from  his  Majesty's 
G-overnment. 

For  the  captors,  Arnold  and  Swahey. 

For  the  claimants,  the  King's  Advocate  and  Laurence. 

Sir  "W.  Scott. — The  Lords  having  permitted  this  application  to 
be  brought  here,  I  shall  not  enter  into  the  question  of  jurisdiction, 
but  take  it  as  granted  that  the  jurisdiction  of  the  Court  is  well 
founded.  The  claim  is  given  for  the  freight  of  goods  captured  on 
a  voyage  from  Batavia  to  Amsterdam,  and  carried  to  Liverpool, 
where  they  have  been  restored,  and  finally  sold  under  the  per- 
mission of  a  licence ;  and  the  demand  is  founded  on  a  suggestion 
that  they  have  been  sold  advantageously  for  the  claimants  in  this 
country,  and  at  their  particular  request. 

The  general  rule  is  well  known,  being  founded  on  very  ancient 
principles  of  law,  that  whenever  the  captor  brings  the  goods  to 
the  port  of  actual  destination,  he  shall  be  entitled  to  the  freight, 
on  the  ground  that  the  contract  has  been  fulfilled  ;  but  that  in  aU 
other  cases  freight  shall  not  be  due,  although  the  ship  may  have 
performed  a  very  large  part  of  her  intended  voyage,  and  so  large 
a  portion  as  to  raise  at  first  sight  an  appearance  of  hardship  and 
injustice  in  the  refusal  of  freight,  and  to  suggest  a  doubt  whether 
it  might  not  be  a  better  rule  to  allow  a  proportion  of  freight  j?ro  raid, 
itineris  peracti.  But  I  am  very  certain  that  such  a  rule,  if  fully 
considered,  would  be  found  to  be  productive  of  much  practical 
injustice,  and  would  lead  to  endless  litigation  and  uncertainty  in 
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the  discussion  of  the  particular  circumstances  that  would  be  relied        18O6 

on  in  every  case.     The  ancient  rule  of  practice,  therefore,  is  one  to  — 

■which  the  Court  may  be  allowed  to  adhere  with  much  rational  y^^^-^y^ 
bigotry.  The  only  exception  which  has  been  admitted  in  this  Cathaeina. 
Coui't  is  that  of  the  Dutch  ships  (a),  in  which  the  claimants,  being  sirW.  Scott. 
British  subjects,  who  were  deeply  engaged  in  bringing  their 
effects  from  the  Dutch  islands,  had  made  an  affidavit,  for  the 
purpose  of  fortifying  their  claims,  that  it  was  their  original  wish 
and  intention  that  the  property  should  have  been  brought  to  this 
country,  but  that  they  had  been  compelled,  by  the  policy  of 
Holland,  to  accept  a  consignment  to  Dutch  ports.  In  these  cases 
the  Court  did  not  look  so  much  to  the  advantage  that  the  claimant 
had  derived,  though  there  might  be  reason  to  presume  that  the 
destination  was  not  disadvantageous,  as  that  the  delivery  was  made 
ultimately  in  the  port  of  their  original  election.  In  Mr.  Constant's 
case  there  was  no  original  intention  to  sell  the  goods  here,  but 
they  were  afterwards  sold ;  and  though  he  had  himself  fixed  his 
residence  in  this  country,  the  Court  of  Appeal  did  not  think  that 
circumstance  sufficient  to  vary  the  application  of  the  general  rule. 

In  the  present  case  there  was  no  original  wish  to  sell  in  this 
country.  The  cargo  was  brought  in  by  force  to  Liverpool,  and 
after  restitution  the  claimants  elected  to  sell  there,  combining 
many  considerations  of  further  difficulty  and  expense  in  hiring 
other  vessels  to  carry  it  on  to  Holland.  The  possible  advantage  or 
disadvantage  of  such  an  interruption  of  the  original  voyage  is  but 
an  accidental  circumstance  to  which  the  Court  will  but  slightly 
attend.  It  would  introduce  a  labyrinth  of  minute  considerations, 
through  which  the  Court  could  not  find  its  way.  Sometimes  the 
advantage  would  be  on  the  side  of  the  vessel  and  sometimes 
on  that  of  the  cargo.  I  see  no  sufficient  ground  of  distinction  to 
support  this  demand,  and  therefore  I  reject  the  prayer. 

(a)  The  Diana,  ante,  p.  424. 
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[6C.  Rob.  THE  GAGE. 

273.] 

Recapture — Derelict — Amount  of  Salvage, 

If  a  British  vessel  in  a  derelict  state  is  recaptured,  the  Court  will 
award  a  larger  amount  of  salvage  than  is  presented  by  the  Prize  Act. 

1806  This  was  a  question  on  the  recovery  of  a  Britisli  vessel,  with  a 

April  16.      cargo  of  timber,  &c.  («),  which  had  been  captured  by  a  French 
July  14.      privateer,  but  was  found  abandoned  at  sea,  with  a  fire  burning  in 
her  cabin,  by  the  Kite  sloop. 


On  the  part  of  the  recaptor,  the  King's  Advocate  contended  that 
it  was  not  merely  a  case  of  salvage  on  recapture,  but  that  it 
approached  rather  to  the  nature  of  derelict,  as  the  vessel  was 
abandoned  and  left  at  the  peril  of  perishing  by  fire  as  well  as  by 
the  waves ;  that  in  such  a  case  the  Court  would  not  consider  itself 
restricted  to  the  rate  of  salvage  prescribed  by  the  Prize  Act,  but 
would  allow  a  larger  reward. 

On  the  part  of  the  British  owner,  Suabey  contended  that  it  was 
to  be  considered  only  as  a  case  of  salvage  on  recapture. 

Court. — What  I  shall  do  at  present  will  be  to  pronounce  for  the 
rate  of  salvage  due  under  the  Act,  since  the  salvors  are  unques- 
tionably entitled  to  that.  If,  on  further  information,  it  can  be 
shown  to  be  distinguishable  from  other  cases  of  recapture,  I  shall 
permit  that  question  to  come  on  again.  If  the  case  had  rested 
upon  the  depositions  alone,  it  would  have  borne  the  appearance  of 
a  case  of  derelict,  because  there  is  in  them  no  mention  of  recapture. 
But  the  afiidavit  of  the  officer  who  brings  in  the  papers  describes  it 
as  a  recapture,  and  in  that  view  the  recaptors  will  not  be  entitled 
to  more  than  the  war  salvage. 

(July  14th,  1807.) 

This  cause  came  before  the  Court  again  on  the  affidavit  of  the 
master  of  the  Gage,  made  at  Verdun,  he  being  then  a  prisoner 
in  France.     The  affidavit  stated  only  that  his  vessel  had  been 

(a)  Value  of  ship  and  cargo  as  admitted,  1,002/.  lOs. 
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captured,   and  that  he  had  been  taken   on  board  the  French        I8O6 
privateer,  and   carried  into  Calais.     It   did  not  fix  the  time  of        ^^^^ 
abandonment,  or  establish  the  fact  whether  the  enemy  were  on      jni;/ 14. 
board  when  the  British  cruiser  was  first  descried,  so  as  to  show 
that  the  prize  had  been  abandoned  on  that  account.     On  the 
contrary,  in  a  letter  from  him  of  the  21st  February,  1806,  ex- 
hibited on  the  former  hearing,  he  appeared  to  have  been  altogether 
ignorant  of  the  fate  of  his  vessel,  stating,  "  I  was  taken  on  the 
24th  February  by  a  lugger,  but  I  believe  the  Gage  was  retaken 
and  carried  into  Dover,  but  I  cannot  tell."     Under  these  circum- 
stances the  Court  held  the  case  not  to  fall  under  the  restrictions  of 
the  Prize  Act,  and  allowed  a  salvage  of  one-fourth  (a). 


THE  WASHINGTON.  ^^275^' 

dqiture — Oonvdiient  Fort — Duty  of  Captors — Damages. 

Captors  are  bound  to  take  a  captured  vessel  to  a  convenient  port.  A 
port  not  of  sufficient  capacity  to  admit  the  captured  vessel  ■without 
unloading  her  cargo : — Held,  not  to  be  a  convenient  port,  and  that  the 
captors  -were  liable  in  costs  and  damages  (i). 

This  was  a  case  on  a  demand  for  costs  and  damages  against  the         18O6 
captors  for  losses  sustained  by  the  ship  being  carried  to  Jersey,  a     ^p"''  ^^- 
place,  as  suggested,  not  fit  for  the  reception  of  vessels  of  that 
burthen. 

Sir  W.  Scott. — This  is  a  question  of  damage  sustained  by  a 
vessel  coming  from  Monte  Video  to  London,  as  it  turned  out,  with 
a  large  cargo,  documented  generally  as  belonging  to  persons  in 
America,  but  of  which  a  considerable  part  has  been  claimed  for 
merchants  in  London.  The  vessel  had  sailed  from  the  colony  of 
the  enemy  after  hostilities.  Considering  the  general  circumstances 
of  the  case,  therefore,  and  that  the  property  did  not  clearly  appear, 

(a)  So  in  the  case  of  the  Lambton,  Besistance,    ■without    any    cargo    on 

29th  October,  1807,  -which  -was  a  case  board,   and  claimed   on  salvage  as 

of  a  small  British  ship  of  100  tons,  recaptured, 

found  at  sea  by  his  Majesty's  ship  (b)  See  ante,  p.  437. 
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1806         I  am  of  opinion  that  the  captors  were  justified  in  the  act  of  seizure, 

'- —  and  that  it  was  not  an  unreasonable  curiosity  on  their  part  to 

The         bring  the  question  of  property  to  judicial  investigation,  and  to  take 

the  benefit  of  any  question  of  law  that  might  arise  out  of  the  facts. 

The  original  seizure,  therefore,  was,  in  my  opinion,  justifiable; 
and  the  question  for  the  consideration  of  the  Court  now  is,  whether 
the  vessel  has  been  so  treated  in  the  custody  of  the  captors  as  to 
exonerate  them  from  subsequent  responsibility. 

The  first  duty  of  captors,  according  to  the  instructions,  is  to 
bring  their  prize  "  to  some  convenient  port."  Convenient  is  a  large 
and  general  term,  leaving  a  certain  latitude  of  discretion,  but  a 
discretion  to  be  cautiously  exercised  and  with  reference  to  the  view 
which  the  Crown  itself  must  be  supposed  to  have  entertained  in 
issuing  the  instructions.  Conveniences  are  of  different  kinds, 
some  of  a  slighter  nature,  others  almost  indispensable.  Among 
the  most  important  must  be  considered  that  of  bringing  a  vessel 
to  a  port  where  she  may  lie  in  safety,  since  that  cannot  unques- 
tionably be  deemed  a  convenient  port  which  does  not  afford  security 
and  protection  to  the  property  that  is  brought  in.  An  open  road, 
for  instance,  where  the  ship  may  be  occasionally  exposed  to  the 
weather,  cannot  be  a  place  of  security.  It  is,  therefore,  quite 
impossible  that  it  should  be  considered  as  a  convenient  port  for  the 
preservation  of  property. 

Another  material  ingredient  of  convenience  will  be,  that  the 
port  shall  be  of  suflScient  capacity  to  admit  vessels  to  enter  without 
unloading  their  cargoes,  since  it  is  the  intention  of  the  legislature 
that  bulk  shall  not  be  broken.  If  there  is  not  depth  of  water  to 
allow  the  vessels  to  lie  without  taking  out  the  cargo,  non  cn't  his  locus  ; 
since  captors  are  not  to  meddle  with  the  cargo  in  any  manner 
without  the  authority  of  the  Court,  which  cannot  be  exercised  until 
the  vessel  has  been  brought  into  port. 

It  is  also  highly  desirable  that  the  port  should  be  a  place  which 
holds  ready  communication  with  the  tribunals  which  have  to  decide 
on  questions  arising  out  of  the  capture,  that  the  parties  may  have 
access  to  advice  and  may  be  enabled  to  obtain  the  necessary  in- 
formation, and  that  the  directions  of  the  Court  of  Admiralty  may 
be  carried  into  effect  with  dispatch.  For  aU  these  purposes  it  can- 
not be  supposed  that  Shetland,  for  instance,  or  St.  Kilda,  could  be 
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deemed  convenient  ports  for  vessels  that  have  to  wait  for  adjudica-        I8O6 
tion  in  the  Admiralty  Court  of  England.     These  are  the  leading 
points  of  consideration,  and  may  be  deemed  indispensable. 

On  the  other  hand,  there  may  be  conveniences  of  a  subordinate 
nature  in  favour  of  the  captor,  which  may  be  also  very  deserving 
of  attention  when  they  do  not  interfere  with  those  of  higher 
moment.  For  instance,  that  owners  of  privateers  may  elect  their 
own  port  is  but  a  reasonable  advantage  in  itself,  when  kept  within 
proper  limits  and  not  suffered  to  predominate  over  the  interests  of 
other  persons,  and  more  especially  over  those  general  purposes  of 
public  justice,  to  which  the  Court  is  principally  bound  to  attend. 
The  privilege  of  electing  their  own  ports  is  a  convenience  which 
may  be  allowed  ceteris  paribus ;  and  it  is  one  in  which  the  Court 
will  be  disposed  to  support  them,  when  it  does  not  become  the 
cause  of  greater  inconvenience  to  others.  But  the  just  limits  of 
this  personal  accommodation  are  to  be  distinctly  observed ;  it  is 
not  an  object  to  be  pursued  indiscriminately  for  the  mere  profit  of 
agency  and  commission,  in  neglect  of  other  considerations  of  higher 
or  more  general  importance. 

In  the  present  case,  the  port  to  which  the  vessel  was  canied, 
which  was  that  of  Jersey,  is  not  altogether  without  objection, 
arising  from  a  want  of  opportunity  of  intercourse  with  this  Court ; 
which  renders  it,  in  that  respect,  not  so  convenient  for  the  general 
dispatch  of  business  as  the  out-ports  of  this  kingdom.  That  incon- 
venience, however,  if  not  increased  by  further  neglect  of  due 
diligence  and  attention  to  the  general  interests  concerned,  is  not  so 
great  as  to  induce  the  Court  to  overrule  the  indulgence  which  has 
usually  been  granted  to  the  privateers  of  that  island,  and  the 
neighbouring  islands,  of  carrying  their  prizes  to  their  own  ports. 
They  are  places  of  great  martial  enterprise,  and  of  important 
service  to  the  State,  from  their  local  advantages  and  from  their 
exertions  in  time  of  war.  The  privateers  of  these  islands  have  in 
practice  been  always  permitted  to  carry  their  prizes  to  their  own 
ports,  and  therefore  it  is  not  to  be  said,  generally,  that  it  is  not  a 
proper  exercise  of  the  discretion  reposed  in  them,  or  that  they 
should  be  compelled  in  all  cases  to  bring  their  prizes  into  the  ports 
of  this  country. 

But  there  is  enough,  on  the  captors'  own  showing,  to  convince 
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1806        the  Court  that  the  port  of  Jersey  was  on  other  grounds  an  im- 

— ! proper  port  for  a  vessel  of  this  description.     It  was  a  vessel  of 

The         900  tons,   of  a  burthen  beyond  what  that  port  was  capable  of 
Washington.  _    ,  .  -^  ^ 

receiving.     It  must  have  been  obvious  that  such  a  vessel  ought  not 

to  have  been  carried  there,  or,  at  least,  that  she  should  not  have 
been  detained  there  in  opposition  to  the  request  so  repeatedly  made 
for  her  removal.  She  might  have  been  taken  to  some  port  of 
England,  or,  what  would  have  been  most  proper,  on  the  informa- 
tion which  was  received  she  might  have  been  sent  to  London, 
which  has  turned  out  to  be  the  place  of  her  actual  destination.  I 
do  not  say  that  a  privateer  is  bound  to  rest  entirely  on  the 
veracity  of  the  neutral  master,  because,  if  ships  were  to  be 
released  immediately  on  the  good  faith  of  such  representations, 
I  am  persuaded  the  sanctity  of  that  faith  would  be  very  fi-equently 
violated.  But  the  assertion  of  the  actual  destination  to  London 
might  at  least  have  suggested  to  the  captors  the  propriety  of 
making  inquiries  by  their  correspondents  in  London,  and  if  by 
writing  to  London  they  had  ascertained  the  truth  of  the  asserted 
destination,  it  would  have  been  expedient  then  to  have  acquiesced 
in  the  removal,  on  a  just  view  of  the  convenience  of  all  parties. 
For  if  such  a  state  of  facts  had  been  presented  to  the  notice  of  the 
Court,  it  would  undoubtedly  have  held  itself  bound  to  order  the 
removal  for  the  general  benefit  of  the  property  concerned. 

[The  Court  then  examined  the  facilities  of  Jersey  for  receiving 
this  vessel  in  an  inner  harbour,  and  found  that  they  were  not  such 
as  were  necessary  for  a  vessel  of  the  size  of  the  Washington,  and 
that  she  should  have  been  taken  to  some  other  port,  and  concluded.] 

From  the  neglect  of  due  precaution  in  this  respect,  loss  has  been 
sustained,  and  therefore  I  shall  refer  the  question  of  damage  to  the 
registrar  and  merchants  imder  the  observations  which  I  have  made. 
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282.] 

Capture — Droits  of  Admiralty — Right  of  Croiun. 

Enemy  vessels  wliicli  come  into  port  from  a  cause  other  tlian  one 
caused  by  -war,  and  are  seized  in  port,  belong  to  the  Lord  High  Admiral. 

This  was  a  question  of  droits  of  Admiralty,  as  to  a  French  ship  ^^"^ 
which  had  sailed  from  Europe  to  the  Isle  of  France,  prior  to  the  _^prii  22. 
declaration  of  hostilities  in  March,  1803,  and  had  been  captured 
ofE  Pondicherry  by  the  Fox  cutter  and  carried  to  Negapatam,  but 
had  been  released  from  capture  there  by  an  order  from  the  English 
admiral  of  the  station  in  those  seas,  and  was  lying  in  the  road  of 
Negapatam  when  a  second  seizure  was  made,  7th  September,  1803, 
on  the  part  of  his  Majesty's  ship  Sheerness,  who  brought  the  prize 
to  England,  and  proceeded  to  adjudication.  On  these  facts  ap- 
pearing in  the  depositions,  a  claim  was  directed  to  be  interposed  on 
the  part  of  the  Admiralty  as  for  a  droit  of  Admiralty  seized  in 
port  subsequent  to  hostilities. 

Sir  "W.  Scott. — This  ship  was  taken  as  an  undoubted  French 
ship  and  with  a  French  cargo  on  board,  and  therefore  both  were 
unquestionably  subject  to  condemnation.  But  when  the  case  came 
before  the  Court  in  the  first  instance,  something  appeared  in  the 
depositions  which  showed  that  there  might  possibly  be  an  interest 
accruing  to  the  Admiralty  from  the  circumstances  attending  the 
capture.  The  Court,  therefore,  conceived  it  to  be  its  duty  to 
condemn  only  generally,  and  directed  notice  to  be  given  to  the 
officers  of  the  Admiralty,  in  order  to  afford  them  an  opportunity 
of  sustaining  such  an  interest  if  it  should  appear  advisable.  It 
would,  indeed,  have  been  a  gross  dereliction  of  duty  in  the  Court 
not  to  have  used  that  precaution.  Because  it  is  the  duty  of  every 
Court  of  Justice  to  take  notice  of  all  interests  that  appear  to  result 
from  the  evidence  before  it,  and  not  to  suffer  any  persons  to  be 
precluded  from  asserting  their  just  demands  from  want  of  notice 
of  any  facts  that  may  have  transpired  in  the  course  of  the  pro- 
ceedings, and  may  have  come  to  the  observation  of  the  Court.  If 
the  original  proceedings  had  been  instituted  on  the  part  of  the 
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Admiralty,  and  it  had  appeared  that  the  individual  captor  might 
be  interested,  it  would  have  been  equally  the  duty  of  the  Court  to 
have  preserved  his  rights,  and  not  to  have  shut  him  out  from  an 
opportunity  of  interposing  his  claim.  It  was  a  most  extraordinary 
Sir  w.  Scott,  proceeding  on  the  part  of  the  actual  captor,  that  because  the 
registrar  had  entered  the  decree  of  condemnation,  without  noticing 
the  direction  which  was  afterwards  given  for  suspending  it,  upon 
the  notice  taken  of  these  circumstances  so  appearing,  a  complaint 
should  be  raised  against  the  King's  proctor,  the  officer  of  the 
Crown,  that  he  did  not  take  advantage  of  a  sentence  so  passed, 
and  make  a  dishonest  use  of  a  mere  act  of  inadvertency  in  the 
officer  of  the  Court.  The  King's  proctor  would  have  deserted  his 
duty  as  a  practiser  in  the  Court  if  his  conduct  had  not  been  exactly 
what  it  was ;  and  the  complaint  against  him  is  founded  in  a  gross 
misconception  of  the  nature  of  that  duty  (a). 

"We  now  come  to  the  question  of  interest,  whether  this  prize  is 
to  be  condemned  to  the  captor,  or  as  a  droit  of  office  to  the  Lord 
High  Admii-al,  or,  as  that  office  is  now  constituted  in  practice,  to 
the  King  in  his  office  of  Admiralty.  It  is  well  known  that 
formerly  there  was  a  Lord  High  Admiral,  who  now  exists  only  in 
contemplation  of  law.  All  rights  of  prize  belong  originally  to  the 
Crown,  and  the  beneficial  interest  derived  to  others  can  proceed 
only  from  the  grant  of  the  Crown.  It  was  thought  expedient  to 
assign  a  certain  portion  of  those  rights  to  maintain  the  dignity  of 
the  Lord  High  Admiral ;  but  during  the  civil  wars,  those  ancient 
grants  had  grown  into  obscurity;  and  it  is  observed  by  Sir  Leoline 
Jenkins,  that  it  had  been  the  policy  of  the  usurper  to  expunge  as 
much  as  possible  from  record  the  very  name  and  office  of  Lord 
High  Admiral  (b),  and  all  rights  belonging  to  it.     At  the  restora- 


(a)  These  observations  were  thrown 
out  in  allusion  to  the  former  proceed- 
ings in  tliis  cause.  On  the  facts 
above  stated  by  the  Court,  the  captor 
had  considered  himself  aggrieved  by 
not  having  the  copy  of  the  sentence 
delivered  to  him,  and  had  directed 
an  appearance  to  be  given  bj'  his 
own  proctor  to  assert  his  interest,  in 
opposition  to  the  King's  proctor,  in 


whose  hands  the  care  and  manage- 
ment of  the  case  was  officially  lodged. 
On  a  motion  being  made  to  that 
effect,  the  Court  adverted  to  the  cir- 
cumstances of  the  case,  and  dismissed 
the  application  with  strong  disappro- 
bation of  the  measures  which  had 
been  pursued. 

(6)  The    Earl    of    Warwick    was 
appointed  Lord  High  Admiral  by  the 
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tion,  therefore,  It  became  necessary  to  institute  an  inquiry  into  the        1806 
nature  of  those  rights,  for  the  purpose  of  ascertaining  their  just     ^pruil' 
limits.     The  discussion  that  took  place  respecting  them  is  recorded 


m  tne  -works  oi  bir  Leohne  J enkms ;  and  I  think  it  does  appear  Feanooise. 
from  the  history  of  that  transaction,  that  the  nature  and  distinction  sirwTsoott. 
of  those  rights  had  been  very  much  obliterated  in  the  minds  of 
those  who  might  be  expected  to  be  best  acquainted  with  them.  For 
the  opinions  that  are  reported  to  have  been  held  by  persons  of 
eminence  in  this  profession  at  that  time  are  in  no  trifling  degree  at 
variance  -with  each  other,  and  contradictory  to  the  understanding 
which  has  now  for  a  long  time  universally  prevailed. 

Very  few  passages  from  Sir  Leollne  Jenkins  will  be  sufficient  to 
justify  this  remark.  In  the  first  letter  on  this  subject,  the  right 
of  seizure  in  port  is  supposed  not  to  belong  to  the  Lord  High 
Admiral,  in  prejudice  of  King's  ships,  though  nothing  Is  more 
established  now  than  that  such  perquisites  belong  to  the  Lord 
High  Admiral  in  exclusion  of  King's  ships,  as  well  as  of  others. 
It  is  said,  also,  "  that  this  right  In  port  does  not  appear  to  be  in 
the  Lord  High  Admli-al,  to  the  prejudice  of  the  King's  own  ships, 
either  by  patent  or  prescription,"  which  if  taken  separately  might 
appear  to  impugn  a  principle  now  most  clearly  imderstood,  that 
these  claims  of  special  privilege,  on  the  part  of  the  Lord  High 
Admiral,  can  have  no  other  legal  origin  than  the  grant  of  the 
Crown.  The  meaning,  however,  which  the  words  of  that  learned 
person,  as  explained  by  subsequent  passages,  were  intended  to 
convey  (a),  is  not  chargeable  with  any  inaccuracy  on  this  point. 

Parliament.     He  resigned  under  an  ■pa.tent  gra,niei  only  hona  casu  fortuito 

ordinance  tliat  members  should  have  reperta,"  that  the  extending  it  to  hona 

no  employments,  April  loth,   1645;  inimicorum  vras  an  extension  of  the 

was  appointed  again  by  the  Commons,  grant  by  interpretation   under  the 

28th    April,    1645  ;     was    deprived  late  regulations.     In  that  sense  he 

finally,  23rd  February,  1648,  under  explains  himself ,  "not  by  patent,  for 

an  ordinance  that  "  that  office  and  the  words  lona  inimicorum  casu  for- 

the  wardenship  of  the  Cinque  Ports  tuito  reperta  do  refer  as  well  to  the 

should  be  executed  by  the   Council  open  sea  (and  then  the  admiral  claims 

of  State,  appointed  by  the  authority  not  against  the  King's  ships)  as  to 

of  Parliament":   Scobel,   February  the  ports."  "Not  by  prescription,  for 

23rd,  1648.  in  the  two  precedents,  which  is  all  I 

(a)  Sir  LeoHne  Jenkins  is  to  be  yet  find  of  enemies'  goods  seized  in 

understood    as    saying,    "that    the  port    and    adjudged    to    the    Lord 

F.  0  0 
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1806         and  therefore  I  dwell  on  this  ohservation  no  further  than  may  be 
April  2^2.      necessary  to  obviate  the  danger  of  misconception  on  a  subject  of 
~~  public  importance.     In  the  account  (a)   of  the  discussion  which 
Feanooibe.     afterwards  took  place,  this  emment  person  has  recorded  the  traces 
Sir  w.  Scott,    of  other  opiaions,  which  it  is  not  so  easy  to  reconcile  to  the  more 
correct  view  which  is,  I  conceive,  properly  to  be  taken  of  this 
subject.     He  says,  "  We  all  agree  that  his  Majesty  has  not  any 
interests  in  such  ships  and  goods  belonging  to  enemies  as  are  taken 
and  brought  in  by  any  of  his  Majesty's  subjects  who  are  not  em- 
ployed in  the  King's  ships  or  iu  private  men-of-war." 

But  we  differ  only  in  this  circumstance.  Sir  E.  Wiseman  is  of 
opinion  that  such  ships  and  goods  ought  to  be  condemned  to  the 
taker ;  Sir  W.  Turner  and  myself,  "  to  the  Lord  High  Admiral." 
Here,  again,  is  an  opinion  wholly  untenable  in  favom'  of  non- 
commissioned captors;  for  that  they  should  hold  any  interest  to  be 
vested  in  the  taker,  originally,  and  in  opposition  to  the  rights  of 
the  Crown,  is  so  contrary  to  the  true  doctrine  on  this  subject,  that 
it  shows,  I  think,  most  strongly  that  all  legal  consideration  of 
these  matters  had  gone  much  into  a  state  of  desuetude ;  and  it  is 
not  easy  to  reconcile  the  opinions  there  stated  with  any  view  of  the 
subject  which  we  can  now  form,  looking  either  to  the  general 
principles  on  which  alone  such  rights  could  origiaally  be  founded, 
or  to  the  opinions  which  have,  in  later  times,  been  universally 
entertained  respecting  them. 

It  is  stated  also  in  another  place,  "  We  agree  that  enemies'  ships 
that  come  in  voluntarily  to  his  Majesty's  ports,  or  are  driven  in 

Admiral,  it  does  not  appear  by  -whom  to  hona  inimicorum.  The  Lord  High 
the  seizure  was  made  in  the  one  at  Admiral  has  hona  inimicorum  pro 
Swansea,  and  it  is  express  the  vice-  derelictis  habita  seu  casu  fortuito  re- 
admiral  made  the  other  in  the  Isle  of  perta  within  his  jurisdiction  granted 
Wight."  So  also  in  another  place:  to  him  by  patent;  and  by  the  same 
his  words  are,  "before  this  regulation  regulation,  March  6th,  1665,  his  right 
be  applied  to  the  fact,  it  wiU,  I  sup-  is  declared  to  extend  to  enemies'  ships 
pose,  be  granted  without  difficulty,  coming  into  port  by  stress  of  weather 
that  there  is  nothing  new  granted  to  or  other  accidents ;  so  it  is  if  they 
the  admiral  by  this  regulation,  only  come  in  by  mistake  of  port,  or  not 
his  patent  is  explained,  and  his  right,  knowing  of  the  war":  Sir  Leolino 
which  was  in  part  acknowledged  in  Jenkins,  vol.  ii.  p.  742. 
an  Order  of  Council,  December  14th, 
1664,  is  more  expressly  declared  ni  (a)  Page  767. 
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thither  by  stress  of  weather  or  other  accidents,  do  helong  to  the        I8O6 

Lord  High  Admiral,  if  his  officers  or  those  of  the  custom-house,  or     ^^''^"^i 22/ 

indeed  any  other,  do  seize  them.     This  Sir  R.  Wiseman  would 
■,-,,.  .      The  Maeia 

have  understood  to  be  without  prejudice  to  the  King's  men-of-    Fbahooise. 

war";  whereas  it  is  not  now  pretended  that  they  constitute  any  sirW.  Scott. 

ground  of  exception  whatever.     He  proceeds, "  and  Sir  W.  Turner 

is  contented  it  should  be  so,  provided  the  men-of-war  make  the 

first  seizure  in  the  pursuit  of  an  enemy  ;  and  these  restrictions,  he 

says,  I  do  also  submit  to  as  very  reasonable  in  this  case."     Not  as 

collecting  the  traces  of  former  practice,  but  asserting  only  what 

appeared  consonant  to  the  reason  and  equity  of  the  ease. 

On  all  these  points,  it  is  impossible  not  to  observe  that  the 
opiaions  of  those  eminent  persons,  who  are  not  to  be  named  in 
this  Court  without  great  respect,  are  so  inconsistent,  so  opposite  to 
the  Order  made  in  Council,  and  the  interpretation  which  that  Order 
has  always  received,  that  we  are  induced  to  conclude  that  they  were 
speaking  on  a  subject  which  had  gone  into  some  disuse  and  conse- 
quent oblivion,  and  on  which  they  had  not  refreshed  their  memories 
by  recurring  to  any  traces  that  then  existed  of  the  more  ancient 
practice ;  that  their  opinions  can  afford  but  little  light  for  our 
guide  in  the  present  times,  and  therefore  that  the  true  nile  must 
now  be  taken  from  the  Order  of  Council  of  1665. 

It  appears  to  me,  I  confess,  from  the  tenor  of  this  Order,  that 
the  distinction  between  the  Admiral  and  rights  of  the  Crown  is 
founded  in  this — that  when  vessels  come  in,  not  under  any  motive 
arising  out  of  the  occasions  of  war,  but  from  distress  of  weather, 
or  want  of  provisions,  or  from  ignorance  of  war,  and  are  seized  in 
port,  they  belong  to  the  Lord  High  Admiral ;  but  where  the  hand 
of  violence  has  been  exercised  upon  them,  where  the  impression 
arises  from  acts  connected  with  war,  from  revolt  of  their  own  crew, 
or  from  being  forced  or  driven  in  by  the  King's  ships,  they  belong 
to  the  Crown.  This  is  the  broad  distinction  which  is  laid  down  in 
the  Order  of  Council,  and  which  has  since  been  invariably  observed. 

It  is  an  opinion  which  I  have  occasionally  thrown  out,  that  the 
rights  of  the  Lord  High  Admiral,  though  they  are  to  be  duly 
supported,  are  not  to  be  extended  by  construction ;  and  for  these 
reasons,  that  the  grants  of  the  Crown  differ  in  this  respect  from 
other  grants,  that  they  are  to  be  taken  strictly,  and  are  not  to  be 
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interpreted  to  the  benefit  of  the  grantee ;  and  secondly,  that  the 
rights  of  the  Crown,  being  public  rights,  deposited  there  for  great 
"  public  purposes,  are  not  to  be  alienated  beyond  the  precise  tenor 
of  the  grant.  It  is  said  that  the  captors  are  grantees  also,  and 
that  their  claims  stand  in  that  respect  on  the  same  footing  with 
thos3  of  the  Lord  High  Admiral ;  but  that  description  of  them  is 
subject  to  an  essential  distinction.  In  the  first  place,  it  is  to  be 
recollected  that  the  grant  to  the  Lord  High  Admiral  was  made  at 
a  time  when  that  office  was  on  a  footing  which  the  present  state  of 
society  and  modern  policy  would  scarcely  suffer  to  exist.  It  is  an 
establishment  of  ancient  times,  but  little  adapted  to  reasons  of 
modern  convenience.  This  at  least  we  may  presume,  that  if  such 
an  office  was  to  be  now  instituted,  some  other  mode  of  providing 
for  its  support  would  be  resorted  to  than  that  of  perquisites,  which 
are  so  fluctuating  in  their  own  nature,  which  supply  no  regular 
fund  for  a  permanent  establishment,  and  are  in  no  manner  adapted 
to  the  exigencies  of  the  pubKc  service.  The  grant,  which  is  now 
made  to  those  who  by  a  commission  execute  that  office,  is  accom- 
modated to  the  necessities  of  the  present  times,  and  is  directed 
under  the  view  of  the  legislature  attending  to  these  present 
necessities,  and  to  purposes  of  national  concern. 

Another  distinction  of  rather  a  more  legal  nature  is,  that  the 
grant  to  the  Lord  High  Admiral,  whatever  it  conveys,  carries  with 
it  a  total  and  perpetual  alienation  of  the  rights  of  the  Crown. 
They  are  gone  for  ever,  and  separated  from  the  Crown,  and  nothing 
short  of  an  Act  of  Parliament  can  restore  them;  whereas  the  grant 
to  captors  is  nothing  more  than  a  mere  temporary  transfer  of  the 
beneficial  interest.  The  Crown  would  not  be  chargeable  with  a 
violation  of  any  public  law,  if  it  did  not  issue  the  grant ;  and 
though  the  practice  of  issuing  it  after  the  commencement  of  every 
war  has  been  so  constant  in  later  times  as  to  authorize  the  expecta- 
tion of  the  continuance,  it  still  is  to  be  considered  as  the  occasional 
act  of  the  Crown's  bounty,  by  which  not  the  right  but  the  mere 
beneficial  interest  of  prize  is  conveyed  for  a  time ;  but  to  return  to 
the  Crown  and  there  to  remain  till  again  conveyed  by  a  fresh  act 
of  royal  liberality.  Against  such  captors  standing  on  an  interest 
of  that  species  the  construction  is  the  same  as  it  would  be  against 
the   Crown   itself;  because  they   cannot  be  pronounced  against 
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without  pronouncing,  in  effect,  that  a  perpetual  alienation  of  the        I8O6 
Crown's  right  to  prize  taken  under  such  circumstances  had  abeady     ^^,-11 22." 


been  made  to  the  Lord  High  Admiral.  ^^^^  Maeia 

Haying  premised  these  general  observations,  I  come  now  to  the  ^a^^'™. 
matter  of  fact.  It  is  not  very  distinctly  ascertained  where  the  ^"^  ^^-  ^<=°**- 
capture  was  made,  since  there  are  not  less  than  three  or  four 
representations  which  by  no  means  agree  with  each  other.  One 
French  witness  deposes  "that  they  were  taken  in  port  at  Nega- 
patam";  a  second,  "that  they  were  taken  at  Negapatam";  the 
third  states  "that  they  had  been  seized  and  brought  to  Negapatam, 
where  they  were  released,  and  that  after  twenty  days  they  Avere 
captured,  whilst  lying  in  the  road  of  Negapatam,"  that  is,  not  in 
port,  but  in  the  road  of  Negapatam.  Then  comes  the  account 
contained  in  the  affidavit  of  Captain  Lind,  the  actual  captor,  "that 
she  was  seized  three  or  four  miles  from  the  shore,  and  not  within 
gunshot,  and  that  the  road  is  no  other  than  the  common  anchorage 
ground,  which  extends  along  the  coast  of  Coromandel  for  two  or 
three  hundred  miles."  These  are  four  separate  and  contrary 
representations.  On  the  question  of  locality,  then,  the  description 
which  is  given  of  the  place  of  capture  is  not  so  accurate  as  to  enable 
the  Court  to  draw  any  very  satisfactory  conclusions  from  it.  With 
respect  to  captures  in  roads  generally,  it  must  be  understood  that 
to  raise  a  question  of  this  kind,  a  road  must  at  least  be  so  con- 
nected with  the  common  uses  of  the  port  as  to  constitute  a  part  of 
the  port  in  which  the  capture  is  alleged  to  have  been  made.  We 
all  know  that  there  are  roads  along  many  parts  of  the  coast  of  this 
kingdom  which  make  no  part  of  any  port.  The  port  of  Yarmouth 
is  very  different  from  the  roads  of  Yarmouth ;  and  I  am  not  aware 
of  any  case  in  which  a  ship  lying  merely  at  anchor  in  a  road, 
without  being  protected  by  points  of  lands,  has  been  held  to  support 
a  claim  of  this  nature  on  the  part  of  the  Admiralty.  It  is  not 
enough  that  ships  should  anchor  there  for  a  short  stay.  It  must, 
I  conceive,  be  the  place  where  vessels  not  only  arrive,  but  take  up 
their  station  for  the  piirpose  of  vmlivering  their  cargoes  in  the 
ordinary  course  of  commerce.  If  it  were  necessary  to  decide  on 
this  point  I  should  be  of  opinion  that  the  exact  nature  of  the  place 
of  capture  was  not  so  defined  as  to  enable  the  Court  to  pronounce 
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1806         for  the  claim  of  the  Admiralty,  in  opposition  to  the  general  interest 
April 22.'     of  the  captor  under  the  Prize  Act. 

~     ~  Another  topic  which  has  been  discussed  is,  whether  this  settle- 

The  Maeia  •'■  ..... 

Fbancoise.     ment  coiild  be  considered  as  part  of  the  British  territories,  being, 

SirW.  Soott.  as  it  is  described,  only  a  possession  of  the  East  India  Company  for 
the  purposes  of  trade.  On  this  point  the  inclination  of  my  opinion 
is,  that  since  the  possessions  of  the  East  India  Company  have  been 
so  incorporated  with  the  rights  and  interests  of  this  kingdom,  the 
claims  of  the  Lord  High  Admiral  would  extend  to  them,  and 
would  attach  on  seizures  made  in  that  part  of  the  world,  as  well 
as  In  other  ports.  This  is  a  question,  however,  which  has  not  been 
directly  decided,  nor,  perhaps,  ought  it  to  be  until  some  case  occurs 
which  may  render  it  necessary  to  consider  fully  and  with  due 
deliberation  all  the  consequences  that  may  be  involved  in  it.  The 
only  point  which  remains  to  be  considered  is  that  on  which  I  have 
already  made  some  observations,  viz.,  that  this  ship  did  not  come 
into  port  through  ignorance,  or  under  inducements  unconnected 
with  exertions  of  a  military  nature,  but  that  she  was  driven  or 
forced  in  by  one  of  his  Majesty's  ships.  This  is  what  appears  to 
me  to  be  specially  reserved  in  the  Order  of  Council.  It  is  the  case 
of  a  ship  not  only  driven  in,  but  brought  in,  upon  conjecture  of 
war,  when  hostilities  existed  but  were  not  certainly  kno^vn.  She 
was  on  that  account  released,  and  seized  again  within  about  twenty 
days,  when  the  existence  of  hostilities  was  no  longer  a  matter  of 
conjecture.  Under  these  circumstances,  unless  I  could  apply  a 
more  liberal  interpretation  of  the  Lord  High  Admiral's  grant  than 
I  conceive  myself  warranted  to  do,  I  must  hold  the  right  of  prize 
to  be  in  the  King.  I  am  of  opinion  that  it  is  a  case  not  only  not 
within  the  words  of  the  grant  to  the  Lord  High  Admiral,  but  that 
it  is  that  which  is  specially  reserved  to  the  Crown,  and  conse- 
quently that  the  condemnation  ought  to  pass  to  the  captor. 
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Capture — Interest — Naval  Officer  on  Board  as  Passenger. 

A  naval  officer  on  board  a  sMp  of  war  as  a  passenger  at  the  time  of  a 
capture  is  not  entitled  to  a  share  of  prize  money  even  though  he  does 
■work  on  the  ship. 

This  was  a  question  of  interest,  on  the  claim  of  Lieutenant        18O6 
Nicholas,  of  his  Majesty's  ship  the  Niger,  to  share  in  the  prize      ^"^  ^'^' 
captured  by  the  Tribune. 

Sir  W.  Scott. — This  question  arises  on  the  claim  of  Lieutenant 
Nicholas  to  share  as  lieutenant  of  his  Majesty's  ship  the  Tribune, 
he  being  a  lieutenant  of  his  Majesty's  ship  the  Niger,  but  on  board 
the  Tribune  for  the  purpose  of  taking  his  passage  home,  and  doing 
duty  at  the  request  of  the  commander  when  the  prize  was  taken  ; 
and  I  must  confess  that,  if  it  had  not  been  pressed  with  great 
earnestness  by  persons  to  whose  judgment  I  am  always  disposed  to 
pay  great  respect,  I  should  not  have  thought  that  there  was  any 
very  serious  question  in  the  case 

The  proclamation  and  the  Prize  Act  lay  down  two  requisites  as 
necessary  to  entitle  a  person  to  share :  that  the  ofiBcer  should  be 
not  only  on  board,  but  that  he  shall  be  also  an  officer  belonging  to 
the  ship.  This  is  the  obvious  and  likewise  the  decided  meaning 
of  the  clause,  and  Lord  Mansfield,  in  Wcmys  v.  Linzee  (a),  states  it 
to  have  been  judicially  determined  "  that  the  officers  must  not  only 
be  on  board,  but  belonging  to  that  ship";  and  therefore  the  only 
question  is,  whether  this  gentleman  could  be  considered  as  a  lieu- 
tenant belonging  to  the  Tribune  ?  On  what  ground  can  it  be 
contended  that  he  was  ?  .  .  .  . 

These  are  the  observations  which  suggest  themselves  on  the  facts 
of  the  case,  and  I  think  they  are  fully  supported  by  the  doctrine 
of  decided  cases.  In  Wemys  v.  Linzee  {b)  the  question  is  reported 
to  have  terminated  finally  in  a  verdict  that  the  plaintiff  had  not 
acted  in  the  capacity  alleged.     The  duty  had  not  been  performed. 

(a)  1  Douglas,  p.  326. 

(J)  On  a  new  trial,  1  Douglas,  p.  328. 
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"^     '      been  sustained.     But  the  case  of  the  Caladonga  (a)  does,  I  think, 

TheNostea    furnish  a  complete  decision  on  the  general  law,  and  is  clearly 

DEL  Caiimen.    applicable  to  this  case With  the  most  perfect  conviction  of 

SirW.  Scott,    mind  I  decide  against  this  claim,  and  must  leave  it  to  be  corrected 
elsewhere,  if  the  opinion  which  I  have  formed  should  be  erroneous. 


[6  0.  Rob. 
351.] 


1806 
October  29. 


THE  EOMEO. 

Evidence — Document  Seized  in  a  Non-captured  Ship — Admissihility  of  Docu- 
ment in  Suit  against  a  Captured  Ship. 

A  letter  was,  on  searoli,  taken  from  the  A.,  which  was  allowed  to 
proceed  on  her  voyage,  which  paper  referred  to  the  B.,  which  had  been 
captured.  Held,  that  such  letter  was  admissible  in  evidence  on  further 
proof  against  the  B. 

This  was  a  question  as  to  the  admissibility,  in  a  suit  against  the 
Borneo,  of  the  evidence  of  a  letter,  applicable  to  this  case,  which 
had  been  taken  out  of  an  American  vessel,  the  Mary,  by  Lieutenant 
Rigby,  of  his  Majesty's  gun  brig  Urgent,  who  had  stopped  that 
vessel  and  had  examined  her  papers,  and  finding  a  letter  which 
purported  to  disclose  the  real  state  of  a  transaction,  which  had 
been  fraudulently  concealed,  had  sent  the  paper  in  question  to  the 
King's  proctor  officially,  but  without  detaining  the  ship  in  which 
it  was  found. 


(a)  The  Nostra  Signora  de  Caha- 
donga  was  a  case  of  a  prize  taken  by 
the  Centurion,  on  board  of  which  ship 
were  several  officers  of  his  Majesty's 
ships  the  Gluurester  and  Trial  Prize. 
These  two  ships  had  been  associated 
with  the  Centurion  in  a  voyage  of 
discovery  under  Lord  Anson,  but  had 
been  destroyed  during  the  voyage 
as  no  longer  seaworthy.  The  de- 
cree of  the  Court  of  Admiralty  had 
pronounced  ' '  that  these  oEBcers  were 
officers  in  his  Majesty's  service  on 
board  the  Centurion  at  the  time  of 
capture,  and  adjudged  them  to  share 
respectively  according  to  their  ranks 


with  the  officers  of  the  Centurion " : 
8th  March,  1745 ;  Book  2,  fo.  228. 

On  appeal  this  sentence  was  re- 
versed, and  it  was  decreed  (Lords, 
17th  May,  1747),  "that  they  were 
not  commissioned  or  warrant  officers 
of  or  belonging  to  the  Centurion,  nor 
in  pay  as  such,  nor  aiding  or  assist- 
ing as  officers  of  or  belonging  to  the 
Centurion  at  the  time  of  capture,  and 
that  they  have  not  any  right  to  share 
in  the  distribution  of  the  prize  money 
with  the  officers."  See  also  1  Douglas, 
p.  326,  where  the  circumstances  of 
this  case  are  stated. 
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For  the  captors,  the  King's  Advocate  and  Robinson.  1806 

.  October  29. 

For  the  claimant,  Arnold  and  Laurence. 


Sir  W.  Scott. — A  paper  is  offered  to  the  Court  as  evidence  in 
this  cause,  which,  it  is  contended,  cannot  be  received,  as  not  having 
been  found  on  board  this  or  any  other  captured  vessel,  and  as 
being  on  that  account  not  within  the  regulations  of  the  Prize  Act. 
In  the  course  which  I  mean  to  pursue  it  will  not  be  necessary  to 
enter  into  this  discussion,  because  if  there  is  a  mode  conformable  to 
the  Act  of  Parliament  and  the  practice  of  the  Court,  the  Court 
would  naturally  rather  adopt  that  mode  than  be  led  unnecessarily 
into  a  consideration  of  the  difficulties  that  have  been  stated. 

The  Act  of  Parliament  ordains,  that  if  any  doubts  arise  the 
Court  may  direct  further  proof  ;  but  it  has  not  limited  the  cause  of 
doubt  to  evidence  actually  on  board,  nor  could  it  with  propriety 
have  imposed  any  such  restrictions.  The  Court  itself  might 
possess  information  that  would  completely  falsify  the  claim. 
Could  it  be  said  in  such  a  case  that,  because  the  depositions  and 
the  formal  papers  were  consistent,  there  should  be  no  means  of 
extracting  the  real  truth  of  the  facts  ?  Could  it  be  expected  that 
the  Court  should  proceed  to  judgment  on  the  mere  formal  evidence, 
in  opposition  to  its  own  private  conviction  that  the  whole  of  what 
was  there  stated  was  false  ?  It  would  be  impossible  to  maintain 
that  proposition  to  the  utmost  extent  («).  It  must  be  allowed,  then, 
that  there  may  be  instances  in  which  the  Court  has  the  power  of 
calling  for  extraneous  evidence.  In  acceding  to  any  prayer,  the 
Court  will  undoubtedly  be  much  guided  by  the  nature  of  the 
original  evidence  ;  but  it  cannot  with  propriety  be  maintained  that 
the  Court  is  absolutely  concluded  by  it.  When  a  case  is  perfectly 
clear  and  not  liable  to  any  just  suspicion,  the  disposition  of  the 
Court  will  certainly  lean  strongly  against  the  introduction  of 
extraneous  matter  and  against  permitting  the  captors  to  enter 
upon  further  inquiries ;  but  in  the  present  instance  the  case  is  not 
free  from  objection  on  the  original  evidence. 

The  Court  may  also,  I  conceive,  in  the  exercise  of  its  discretion 
and  under  the  grave  responsibility  which  accompanies  aU  its 
actions,  be  at  liberty  to  consider  a  little  the  effect  of  the  evidence 

(a)  But  see  Vol.  11.  p.  549. 
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October  29.     ^j^^   Court  Will  be  less  easily  induced  to  depart  from  its  usual 


The  Eomeo.  course.  But  can  it  be  said  that  the  relevancy  of  the  paper  in 
Sir  "W.  Scott,  question  is  not  material  ?  If  there  is  no  doubt  that  the  paper 
offered  was  a  ship's  paper,  though  on  board  another  vessel,  which 
I  think  there  is  not,  I  am  of  opinion  that  it  is  competent  to  me, 
when  the  evidence  is  of  so  stringent  a  nature  as  that  proposed,  to 
admit  it.  I  accede  very  much  to  what  has  been  said  as  to  the 
dependence  which  the  credit  of  papers  must  have  on  the  circum- 
stances under  which  they  are  brought  in.  But  that  is  an  observation 
which  affects  the  question  of  credibility.  This  is  a  paper  ap- 
parently under  the  handwriting  of  Noble  and  Arbuthnot,  who  have 
been  avowedly  much  engaged  in  the  concerns  of  the  vessel  now 
before  the  Court ;  is  not  such  a  paper  material  ?  I  am  of  opinion 
that  the  Court  is  at  liberty  to  have  doubts  extrinsic  of  the  evidence, 
and  that  this  paper  may  be  admitted  on  an  order  for  further  proof. 
What  I  shall  do  at  present  will  be  to  make  an  order  for  further 
proof,  giving  the  captors  leave  to  introduce  the  paper  in  such  a 
manner  as  they  may  be  advised. 

On  a  subsequent  day  {a),  this  cause  came  before  the  Court  again 
on  further  proof,  when  no  explanation  being  offered  of  this  paper, 
which  had  been  brought  in  by  the  King's  proctor,  duly  verified  by 
the  affidavit  of  Lieutenant  Rigby,  the  Court  observed :  This  is  a 
paper  which  stands  entirely  free  from  aU  suspicion  of  fabrication, 
since  it  had  been  sent  in  before  the  capture  of  this  vessel ;  and, 
from  the  particular  and  circumstantial  manner  in  which  it  refers 
to  directions  appearing  to  have  been  given  in  the  charter-party,  it 
is  clear  that  it  could  not  have  been  fabricated  for  unfair  purposes 
by  the  captors.  Under  these  circumstances,  and  especially  when 
no  notice  is  taken  of  it  in  the  further  proof,  it  is  to  be  considered 
as  a  paper  which  verifies  itself.  All  the  other  papers  which  have 
been  introduced  in  further  proof  are  mere  formal  papers,  which 
would  have  been  precisely  the  same  if  the  transaction  had  passed 
in  the  manner  described  in  this  uncontradicted  letter.  There  can 
be  no  doubt,  in  my  opinion,  that  the  transaction  did  pass  in  that 

(a)  May  3rd,  1808. 
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manner.     "Whether  the  property  of  this  vessel  belongs  to  persons         1806 


Octoher  29. 


at  Antwerp  or  Papenburg  does  not  perhaps  distinctly  appear ;  hut 

as  Papenburg  was  in  a  state  of  hostUity  at  the  time  of  capture,    T=^  Bomeo. 

that  circumstance  is  altogether  immaterial.  SirW.  Scott. 

Claim  rejected. 


THE  CONFERENZEATH.  [6 C.Rob. 

362.] 
Blockade — Intention  to  Break — Blockade  Baised  hef ore  Sailing — Neutral  Cargo — 
Neutral  and  Enemy  Ports  Adjacent. 

A  vessel  sailed  intending  to  break  a  blockade,  which  was  raised  before 
she  sailed,  and  was  captured.     Held,  that  she  could  not  be  condemned. 

A  neutral  cargo  was  taken  to  Hamburg.  Held,  that  Altona  and 
Hamburg  being  closely  adjacent  and  commercially  connected  ports,  they 
could  be  considered  as  one,  and  the  port  of  destination  as  though  it  were 
actually  Altona. 

This  was  a  case  of  a  Danish  vessel  belonging  to  Altona,  which         I8O6 
had  sailed  from  Altona  to  Monte  Video,  and  was  captured  on  a 
return  voyage  to   Hamburg,   provided  that  port  should  not  be 
under  blockade,  with  an  alternate  destination  to  Frederickstadt. 


December  18. 


Sir  W.  Scott. — This  is  clearly  a  Danish  vessel.  No  objection 
has  been  raised  against  the  property  of  the  ship ;  but  with  respect 
to  the  cargo  it  is  objected  that,  as  there  appears  to  have  been  no 
Spanish  Ueence  authorizing  these  persons  to  trade  at  Monte  Video, 
it  is  reasonable  to  infer  that  the  cargo  must  belong  to  Spanish 
merchants.  But  I  think  there  is  enough  to  be  collected  from  the 
papers  to  show  that  persons  introducing  a  cargo  would  be  received, 
and  allowed  to  export  a  cargo  in  return.  It  appears  that  the 
outward  cargo  produced  more  than  was  invested  in  the  return 
cargo,  and  that  some  part  of  the  money  was  left  in  that  country. 
If  the  commerce  of  that  place  had  been  so  far  open  that  the  parties 
would  be  at  liberty  to  engage  in  subsequent  adventures,  it  was  not 
unnatural  that  the  surplus  of  their  funds  should  be  left  for  another 
voyage.  I  am  of  opinion,  therefore,  that  these  objections  are  not 
sufficient  to  weigh  against  the  general  current  of  evidence,  which 
represents  the  cargo  to  belong  to  merchants  of  Hamburg ;  and  I 
shall,  on  that  part  of  the  case,  have  no  hesitation  in  pronouncing 
it  to  be  Hamburg  property. 


BNZEATH. 
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""'""  ^'"  •  ship  had  been  guilty  of  a  breach  of  blockade  on  the  outward 
Thb  Confee-  voyage,  and  the  terms  of  the  Order  in  Council  of  the  present  war 
do  impose  that  limitation  on  the  liberty  of  commerce  to  the 
colonies  of  the  enemy.  With  respect  to  the  intention  of  the 
parties,  it  does  appear  from  the  charter-party  that  there  was  a 
design  to  violate  the  blockade ;  but  though  there  may  have  been 
the  mens  rea,  the  parties  have  had  the  benefit  of  extrinsic  circum- 
stances turning  out  in  their  favour.  The  blockade  was  raised 
before  the  vessel  sailed;  so  that  there  is  not  the  corpus  delicti 
existing  that  would  be  necessary  also  to  draw  upon  them  the 
penalties  of  the  law. 

The  second  objection  is,  that  the  ship  had  gone  to  Buenos  Ayres 
and  had  taken  a  cargo,  with  an  intention  of  returning,  according 
to  the  charter-party,  to  Hamburg ;  and  it  was  only  on  the  event 
of  the  renewal  of  the  blockade  that  the  ship  was  to  go  to  Frederick- 
stadt.  It  is,  therefore,  a  Hamburg  cargo  on  board  a  Danish  ship, 
and  going,  not  to  a  port  of  the  coimtry  to'which  the  ship  belonged, 
but  to  Hamburg.  It  is  true  that  the  rule  has  been  laid  down  with 
more  precision  and  with  greater  strictness  in  this  war  than  in  the 
last.  It  is  now  restricted  to  the  country  of  the  ship,  whereas  the 
former  rule  extended  to  the  country  of  the  owner  of  the  cargo  also. 
It  is  not  in  my  power,  neither  is  it  my  inclination,  to  relax  the 
strictness  of  the  latter  rule  by  interpretation.  But  when  ports  are 
so  nearly  conjoined  as  Hamburg  and  Altona,  not  merely  by  juxta- 
position only,  but  by  the  closest  connections  of  familiarity  and 
commercial  intercourse;  when  they  use  one  common  exchange, 
and  when  the  merchants  have  their  country  houses  on  each  side  of 
the  river  indifferently,  it  would  be  pressing  the  rule  too  harshly  on 
the  merchants  of  Hamburg  to  hold  that  they  should  not  be  at 
liberty  to  enjoy  the  convenience  which  Altona  affords  for  all  the 
purposes  of  commerce.  I  am  rather  disposed  to  consider  them,  as 
far  as  the  reasonable  construction  of  this  Order  is  concerned,  as  the 
same  port.  I  shall  therefore  admit  the  claim,  and  pronounce  this 
property  to  be  Hamburg  property. 
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THE  EOLLA.  [6  c.  Bob. 

364.] 
Blockade — Authority  of  Naval  Commander  to  EstaUish  Blockade — Ratificathn 
by  Oovernment — Notice  to  Neutrals — Subsequent  Invalidation  of  Blockade. 

A  naval  commander  at  a  distance  from  Ms  Government  tas  authority 
to  order  a  blockade  of  a  port,  and  if  such  action  is  irregular,  it  can  be 
ratified  and  thus  made  valid  by  the  Government. 

When  notice  of  a  blockade  to  neutral  States  is  not  possible,  a  de 
facto  notice  of  a  less  formal  kind  which  is  brought  to  the  notice  of 
neutral  shipm.asters  in  the  blockaded  port  is  binding  on  them. 

This  was  a  case  of  an  American  ship  and  cargo,  proceeded         ^^"'^ 

against  for  a  breach  of  the  blockade  of  Monte  Video,  as  imposed  —^— 

by  the  British  commander  in  the  expedition  to  the  River  Plata, 
and  notified  at  Monte  Video  by  communication  through  the 
Spanish  governor  at  Monte  Video. 

The  case  was  argued  much  at  length  in  several  arguments.  The 
points  chiefly  contended  on  the  part  of  the  claimant  were  : — That 
it  was  a  blockade  imposed  without  competent  authority,  having 
originated  with  Sir  Home  Popham  only,  and  without  any  com- 
munication with  his  Government;  that  this  defect  was  more 
conspicuous,  from  the  manner  in  which  the  whole  of  that  expedi- 
tion had  been  undertaken  without  orders.  Secondly,  that  the 
mode  of  notification  resorted  to,  by  communication  through  the 
enemy,  was  vicious  in  its  nature,  improperly  thrown  upon  the 
enemy,  and  to  which  neutral  nations  were  not  bound  to  attend. 
Thirdly,  that  if  the  blockade  could  be  held  to  have  had  a  valid 
commencement,  the  fluctuating  manner  in  which  it  had  been  from 
time  to  time  relaxed  by  the  British  commander,  would  defeat  the 
efficacy  of  the  measure  altogether,  more  especially  as  it  was  at 
most  but  a  blockade  de  facto  only,  not  aided  by  any  of  the  pre- 
sumptions which  had  been  held  to  support  the  continuance  of  a 
blockade  by  notification,  till  the  notification  was  regularly  with- 
drawn. The  blockade  originated  with  Sir  Home  Popham,  and 
therefore  a  relaxation  admitted  by  him  would  justify  a  supposition 
that  the  measure  was  altogether  abandoned. 

Sir  W.  Scott. — This  ship  was  taken  with  a  cargo  on  board,  off 
Monte  Video,  on  the  20th  November,  1806,   and  is  proceeded 
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^"       ground  is  taken,  it  must  be  shown  that  there  was  a  competent 


The  RoLiA.  authority  to  impose  a  blockade ;  secondly,  that  it  was  in  fact 
Sir  W.  Scott,  imposed ;  and  thirdly,  that  it  was  maintained  in  such  a  manner  as 
to  lay  upon  the  parties  an  obligation  of  attending  to  it.  If  these 
three  points  are  established  with  respect  to  a  ship  coming  out  with 
a  cargo  taken  on  board  subsequent  to  the  blockade,  the  onus 
prohandi  is  thrown  on  the  party  to  prove  that,  though  the  blockade 
might  exist,  there  were  circumstances  that  would  operate  to  the 
release  of  that  particular  vessel,  exempting  her  from  the  penalty 
of  the  law. 

On  the  former  hearing  it  was  contended  that  the  power  of 
imposing  a  blockade  is  altogether  an  act  of  sovereignty  which 
cannot  be  assumed  or  exercised  by  a  commander  without  special 
authority.  But  the  Court  then  expressed  its  opinion  that  this  was 
a  position  not  maintainable  to  that  extent,  because  a  commander 
going  out  to  a  distant  station  may  reasonably  be  supposed  to  carry 
with  him  such  a  portion  of  sovereign  authority  delegated  to  him 
as  may  be  necessary  to  provide  for  the  exigencies  of  the  service  on 
which  he  is  employed.  On  stations  in  Europe,  where  Government 
is  almost  at  hand  to  superintend  and  direct  the  course  of  opera- 
tions, under  which  it  may  be  expedient  that  particular  hostilities 
should  be  carried  on,  it  may  be  different.  But  in  distant  parts 
of  the  world  it  cannot  be  disputed,  I  conceive,  that  a  commander 
must  be  held  to  carry  with  him  sufficient  authority  to  act,  as  well 
against  the  commerce  of  the  enemy  as  against  the  enemy  himself, 
for  the  more  immediate  purpose  of  reduction. 

It  has  been  also  further  contended  that  the  commander,  in  this 
expedition  particularly,  did  not  possess  this  authority,  because  it 
has  appeared  from  the  result  of  a  subsequent  inquiry  into  his 
conduct  that  he  had  acted  irregularly  in  entering  upon  it  without 
orders.  But  however  irregularly  he  may  have  acted  towards  his 
own  Government,  the  subsequent  conduct  of  Government  in  adopt- 
ing that  enterprise  by  directing  a  further  extension  of  that  con- 
quest will  have  the  effect  of  legitimating  the  acts  done  by  him,  so 
far  at  least  as  the  subjects  of  other  countries  are  concerned.  The 
Government  has  not  disclaimed  the  acquisitions  as  obtained  wrong- 
fully ;    on    the    contrary,   it    has  recognized   liis    acts  by  seizing 
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Maldonado,  and  by  retaining  the  footing  which  had  been  acquired        I807 

for  them  in  that  country,  thereby  expressing  their  recognition  of — 

the  seizure  as  a  seizure  made  by  the  forces  of  this  country  validly  The  Rolla. 
applied.  I  am  therefore  of  opinion  that  the  blockade  is  not  to  be  Sir  W.  Scott. 
impeached  on  the  ground  of  want  of  regular  authority,  and  I  have 
no  hesitation  in  pronouncing  that,  however  irregularly  Sir  Home 
Popham  may  be  deemed  to  have  acted  towards  his  own  Govern- 
ment, it  is  that  for  which  he  is  in  no  manner  answerable  to  other 
States,  and  that  it  is  not  open  to  the  individual  subjects  of  other 
countries  to  dispute  the  validity  of  the  blockade  on  that  account. 

The  second  question  that  arises  is  whether  the  blockade  was 
imposed  in  a  legal  form.  All  that  is  necessary  to  make  a  notifica- 
tion effectual  and  valid  is  that  it  shall  be  communicated  in  a 
credible  manner,  because,  though  one  mode  may  be  more  formal 
than  another,  yet  any  communication  which  brings  it  to  the  know- 
ledge of  the  party  in  a  way  which  could  leave  no  doubt  in  his 
mind  as  to  the  authenticity  of  the  information  would  be  that 
which  ought  to  govern  his  conduct  and  will  be  binding  upon  him. 
Sir  Home  Popham  came  before  the  place  in  June,  and  it  appears 
by  his  letters  that  he  considered  the  blockade  to  have  been  imposed 
in  June,  though  not  by  notification.  Why  it  was  not  accompanied 
with  a  notification  at  that  time  we  are  not  informed.  It  would 
have  been  more  regular,  undoubtedly,  as  indeed  it  is  at  all  times 
more  convenient,  that  it  should  be  declared  in  a  public  and  distinct 
manner,  instead  of  being  left  to  creep  out  from  the  consequences 
produced  by  it.  On  the  23rd  of  September,  however,  it  appears 
that  a  notification  was  sent  into  Monte  Video.  As  to  all  that 
passed  previous  to  that  day,  I  shall  consider  it  as  that  to  which  the 
Court  is  in  no  manner  bound  to  attend,  for  I  think  it  is  evident 
from  the  letters  of  Sir  Home  Popham,  which  are  produced  by 
himself,  that  ships  had  been  permitted  to  pass,  and  that  the 
blockade,  though  intended  to  commence  in  June,  had  not  been  kept 
up  with  exactness  and  uniformity.  The  very  expressions  re- 
questiag  the  governor  to  make  it  known  to  neutral  vessels  do  away 
the  effect  of  all  transactions  antecedent  to  the  23rd  September,  and 
I  look  upon  them  as  whoUy  unimportant  to  both  parties  {a).     The 

(a)  It  had  been  contended  in  argument  that  this  particular  vessel  had 
run  in,  in  breach  of  the  blockade,  and  in  defiance  of  the  blockading  ships. 
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. '. —  communicating  such  intelligence  undoubtedly  is  not  to  the  hostile 

TheEolla.  Government,  but  to  neutral  States,  and  when  the  more  regular 
Sir  w.  Scott,  form  is  practicable  it  is  proper  that  it  should  be  observed;  but  here 
it  was  not  practicable.  Sii"  Home  Popham  toot  the  only  method 
that  could  be  adopted,  by  sending  to  the  governor  of  the  place  and 
by  desiring  him  to  make  it  known  to  the  subjects  of  neutral 
Powers  who  had  no  public  agents  or  consuls  resident  there,  to 
whom  it  could  be  more  formally  addressed.  From  papers  exhibited 
in  another  case,  it  appears  that  the  steps  which  the  governor  took 
were  of  the  most  formal  and  effectual  kind.  He  summoned  all 
the  foreign  shipmasters  before  him,  and  among  them  the  master  of 
this  vessel.  He  communicated  to  them  the  letter  which  he  had 
received,  and  told  them  that  the  port  was  under  blockade,  and  that 
they  must  take  notice  of  it  at  their  peril.  They  were  also  required 
to  sign  a  paper  to  the  effect  of  that  notice,  but  they  refused^that 
they  might  not  appear  to  bind  themselves  by  their  own  voluntary 
act. 

That  this  notification  was  sent  and  communicated  is  established 
beyond  contradiction  by  every  part  of  this  large  bundle  of  papers, 
so  that  it  was  quite  impossible  that  any  person  in  that  port  could 
pretend  ignorance  of  the  blockade.  It  is  not  without  considerable 
surprise,  therefore,  that  I  see  the  manner  in  which  the  master  of 
this  vessel,  and  other  persons  who  have  joined  in  an  affidavit  with 
him,  have  expressed  themselves.  He  says  that  some  time  in 
October  a  notice  was  communicated,  as  he  had  heard,  when  it  is 
quite  notorious  that  it  was  done  two  days  after  the  notification 
was  received,  and  in  September.  He  says,  also,  that  "  they  were 
allowed  fourteen  days  to  come  out,"  whereas  the  notification  says 
"  seven,"  and  "  that  he  never  saw  the  letter,  and  that  it  was  not 
notified  in  such  a  manner  as  made  them  consider  the  place  to  be 
imder  blockade."  In  direct  contradiction  to  all  this,  it  is  abun- 
dantly proved  by  the  certificate  of  the  Spanish  officer,  and  by  the 
petitions  of  different  neutral  masters,  that  they  were  convened  for 
the  purpose  of  hearing  the  letter  read,  and  that  the  measure  itself 
was  perfectly  understood  by  them,  since  it  is  recited  in  direct  terms 
in  several  of  their  petitions.  The  manner  in  which  the  mate 
speaks  also,  who  is  the  brother  of  the  master,  is  still  more  extra- 
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ordinary.     He  says,  "  that  he  first  heard  it  mentioned  on  board         ^^"^ 
the   ship   after  their  departure    from    Monte  Video."      This  is 
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perfectly  incredible.     Without  observing  further  on  these  incon- 
sistencies, I  am  of  opinion  that  the  notification  was  made  in  such  a  Sir  W.  Scott. 
manner  as  would  legally  affect  the  master  with  an  obligation  of 
observing  it. 

But  it  is  said  that  the  terms  of  the  notification  are  illegal,  as 
containing  an  unwarrantable  limitation  of  the  general  rule  of  law, 
in  "  requiring  neutral  vessels  to  come  out  in  seven  days  in  ballast, 
or  with  those  cargoes  only  on  board  which  they  had  carried  in." 
It  is  objected  that  the  neutral  masters  were  abridged  of  some  of 
their  just   rights,   namely,  that  they  might  bring  out  also  any 
cargo  which  had  been  taken  on  board  previous  to  the  notification ; 
and  it  is  contended  that  this  will  have  the  effect  of  invalidating  the 
whole  proceeding.     In  support  of  this  argument,  a  reference  has 
been  made  to  a  case  in  which  a  notice,  irregularly  given  to  a 
neutral  vessel  on  the  coast  of  Holland  by  one  of  his  Majesty's 
officers,  was  held  in  this  Court  to  have  the  effect  of  relieving  that 
vessel  from  the  penalty  under  which  she  had  fallen.     But  no  cases 
can  be  more  distinguishable.     That  was  the  case  of  a  vessel  warned 
by  a  King's  officer,  off  the  coast  of  Holland,  "  that  she  was  not  to 
go  into  any  of  the  ports  of  Holland,"  at  a  time  when  the  port  of 
Amsterdam  alone  was  under  blockade.     Here  there  is  a  blockade, 
properly  imposed  by  a  person  having  authority,  and  rightly  ex- 
pressed as  to  the  particular  port.     If  there  had  been  an  irregularity 
leading  to  a  mistake  as  to  the  port  which  was  actually  placed  under 
blockade,  there  might  have  been  some  ground  for  expecting  relief 
of  the  same  kind  fi-om  the  Court.     But  the  blockade  is  good  ^jro 
fanto ;  and  the  Court  will  not  vitiate  the  effect  of  it  merely  on 
account  of  the  omission  of  one  of  the  conditions  under  which  vessels 
might  be  permitted  to  go  out.     In  that  case  the  irregularity  pro- 
ceeded from  an  erroneous  construction  put  upon  a  public  notifica- 
tion of  Government  by  one  of  his  Majesty's  officers.     Here  it  was 
a  restriction  imposed  by  the  commander  himself,  who  might  possibly 
find  himself  under  circumstances  that  would  make  such  a  restraint 
perfectly  justifiable,  though  no  such  circumstances  are  stated.     I 
am  of  opinion,  therefore,  that  the  notification  was  valid  in  authority, 
sufficiently  notified,  and  not  illegal. 

R.  r  r 
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any  special  circumstances  that  will  take  off  his  responsihiUty  of 


The  Rolla.  observing  it,  and  relieve  him  from  the  penalty  of  the  law.  The 
Sir  W.  Scott,  cargo  was  taken  in  after  notice,  which,  under  the  general  rules  that 
have  been  laid  down  in  this  class  of  cases,  is  not  permitted.  But 
it  is  contended  that,  iu  the  commerce  with  South  America,  a 
greater  latitude  must,  in  equity,  be  allowed  from  the  nature  of  that 
trade;  that  the  object  of  the  voyage  is  priucipally  to  obtain  a 
return  cargo,  and  on  that  account  a  liberty  to  go  in  should  imply 
a  liberty  to  come  out  with  a  cargo ;  that  the  cargo  consists  chiefly 
of  hides  and  taUow,  and  other  articles  of  which,  in  warm  climates, 
it  would  be  necessary  to  defer  the  shipment  tiU  the  last  moment 
for  their  better  preservation;  that  the  return  being  in  goods  of 
that  description,  a  possession  in  warehouses  as  to  them  should  be 
taken  as  equivalent  to  the  possession  by  shipment,  to  which  the 
Court  has  confined  the  liberty  of  coming  out  with  a  cargo  in  other 
cases.  I  do  not  feel  myself  warranted  to  accede  to  the  consequences 
of  this  mode  of  reasoning.  The  trade  to  the  colony  of  the  enemy 
is  not  one  that  is  entitled  to  considerations  of  peculiar  indulgence. 
It  is  one  not  ordinarily  open,  but  allowed  only  by  the  enemy,  as  a 
relaxation  for  the  relief  of  their  distresses  proceeding  from  the 
war.  It  is  a  trade,  therefore,  which  persons  resorting  to  it  for 
their  own  extraordinary  profit  and  advantage  must  be  content  to 
take  with  all  the  consequences  attending  it.  I  do  not  feel  that 
there  is  any  just  call  upon  me  to  distinguish  in  their  favour,  or  to 
depart  in  this  particular  case  from  those  rules  which  the  Court  has 
felt  itself  under  the  necessity  of  laying  down,  to  prevent  the  con- 
tinual danger  of  being  imposed  upon  by  particular  evidence,  if  it 
was  to  permit  the  exemption  to  be  carried  further  than  to  a  delivery 
on  board  the  ship,  or  in  lighters.  I  must  therefore  reject  that  plea. 
It  is  then  said  that  there  are  other  cu-cumstances  that  will  defeat 
the  operation  of  the  penalty,  namely,  that  the  blockade  was  irregu- 
larly maintained  by  the  blockading  force,  m  suffering  some  ships 
to  go  in  and  others  to  come  out,  which  would  tend  to  deceive 
other  persons,  and  would  therefore  vitiate  the  effect  of  the  notifica- 
tion. And  I  confess,  if  I  was  satisfied  of  the  fact  that  such 
instances  did  occur,  I  should  be  disposed  to  admit  the  conclusion 
that  such  a  mode  of  keeping  up,  or  rather  of  relaxing  the  blockade. 
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would  altogether  destroy  the  effect  of  it.     For  what  is  a  blockade         1807 
hut  a  uniform  universal  exclusion  of  all  vessels  not  privileged  by 


law  ?     If  some  are  permitted  to  pass,  others  will  have  a  right  to    The  Rolla. 
infer  that  the  blockade  is  raised.     If  it  was  shown,  therefore,  that  Sir  W.  Scott. 
ships  not  privileged  by  law  have  been  allowed  to  enter  or  come 
out,  from  motives  of  civility,  or  other  considerations,  I  should  be 
disposed  to  admit  that  other  parties  would  be  justified  in  presuming 
that  the  blockade  had  been  taken  off. 

A  list  is  exhibited  of  the  number  of  instances  in  which  this  is 
said  to  have  occurred.  The  first  two  are  of  the  date  of  the  20th  of 
September,  previous  to  the  notification,  and  therefore  may  be  put 
out  of  the  question.  The  next  is  the  Minerva,  which  appears  to 
have  been  guilty  of  no  breach  of  blockade  whatever.  That  vessel 
had  been  detained  and  examined,  but  was  driven  in  by  the  violence 
of  the  storm,  and  is  therefore  no  instance  of  a  liberty  given  by  Sir 
Home  Popham  to  go  in.  The  rest  that  follow  are  slave  ships, 
with  respect  to  which  it  appears  that  Sir  Home  Popham  had  come 
to  the  humane  resolution  of  permitting  them  to  pass 

Then  it  is  said  that  some  were  permitted  to  go  out ;  but  the  fact 
is,  as  far  as  I  understand  it,  that  none  were  permitted  to  come  out. 
....  I  am  of  opinion,  therefore,  that  the  blockade  existed  under 
competent  authority ;  that  it  was  notified  in  a  credible  manner ; 
and  that  it  came  to  the  knowledge  of  these  parties  in  such  a  way 
as  must  bind  them ;  that  no  circumstances  occurred  to  invalidate 
the  notice  previous  to  the  capture ;  and  that  nothing  which 
happened  since  can  have  the  effect  of  relieving  this  ship  and  cargo 
from  the  penalty  of  condemnation. 

A  similar  question  was  decided  in  the  Hare  in  reference  to  the  blockade  of      [i  Acton, 
Cadiz.     The  Hare  was  an  American  vessel  which  sailed  from  New  York  to  260.] 

Cadiz,  and  there  took  in  a  return  cargo,  which  was  loaded  in  June  and  July. 
On  July  21st  she  sailed  and  was  captured. 

Sir  W.  Geaxt. — From  the  evidence  adduced  in  this  cause,  originally  or  1810 

since  invoked,  there  can  be  no  doubt  that  the  fact  of  the  fleet  having  March  25. 
appeared  off  the  harbour  must  have  been  known  on  the  10th  of  June,  and 
was  also  considered  to  have  arrived  there  for  the  purposes  of  blockade. 
From  this  period  to  the  shipment  of  the  cargo,  which  was  not  completed 
until  late  in  July,  enough  must  have  transpired  to  display  the  intention  of 
that  squadron.  Various  ves^sels  were  warned  off.  Previous  to  that  time, 
in  May  and  the  early  part  of  June,  many  American  vessels  entered,  as 
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1810  appears  by  the  list  introduced  amongst  tlie  papers  of  this  cause.     From  the 

March  25.  6th  of  June  no  more  vessels  enter  the  port.  This  must  have  been  a  matter 
of  notoriety,  and  must  have  excited  attention.  With  regard  to  the  egress 
from  those  ports,  some  vessels  sailed  subsequent  to  that  date ;  of  these  part 
Sir  W.  Grant,  were  in  ballast ;  others,  perhaps,  had  a  right  to  depart,  as  being  included 
within  the  exceptions  of  the  general  order  in  favour  of  vessels  laden  before 
the  knowledge  of  the  blockade ;  upon  this,  however,  we  are  not  called  upon 
now  to  decide ;  and  some  were  actually  captured,  brought  in  for  adjudica- 
tion, and  condemned,  of  whom  there  are  now  a  few  on  our  list.  The  general 
order  did  not  issue  until  the  23rd  of  June,  yet  we  can  draw  no  inference  that 
the  blockade  was  not  as  rigorously  kept  up  from  the  time  of  the  squadron's 
first  appearing  off  the  port,  namely,  on  the  8th  of  the  same  month,  as  it 
was  subsequent  to  the  general  order.  We  are  of  opinion  it  was  not  so  much 
a  blockade  recommenced  as  a  blockade  de  novo.  From  the  general  notoriety 
of  the  circumstances  attending  it,  the  parties  should  have  considered  it  as  an 
actual  blockade  in  full  force  and  effect.  We  therefore  affirm  the  sentence  of 
the  Court  below,  condemning  the  property  of  the  ship  and  cargo  as  lawful 
prize  to  the  captors  (a). 
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376.] 

Blockade — Permission  to    Trade  to    Neutral   Port — Breach   of  Permission — 
Capture  on  Subsequent  Voyage — Condemnation. 

The  port  of  A.  being  blockaded,  vessels  were,  by  an  Order  in  Council, 
permitted  to  leave  the  port  in  order  to  carry  cargo  to  a  neutral  port. 
Held,  that  a  vessel  which  infringed  the  permission  by  sailing  to  an 
enemy  port,  and  was  captured  on  her  next  voyage,  was  liable  to  con- 
demnation for  breach  of  the  blockade. 

1807  This  was  a  case  of  a  ship  which  had  sailed  in  February,  1807, 

""" '  '       with  a  cargo  of  cheese  and  butter  from  Eotterdam,  ostensibly  for 


Smyrna,  but  had  put  into  Alicant,  as  asserted,  in  distress.  The 
outward  cargo  was  there  sold  and  another  cargo  taken  on  board, 
with  which  the  vessel  sailed  on  a  destination  to  Copenhagen,  and 
was  captured  on  that  voyage.  A  claim  was  given  for  the  ship  and 
cargo  on  behalf  of  Mr.  R.  Eugge,  of  Altona. 

For  the  captors,  the  King's  Adcocate  and  Laurence. — The  plea  of 
distress  is  falsified  by  the  manner  in  which  the  entries  appeared  to 
be  made  in  the  log  by  interlineation.  The  original  voyage  is  to 
be  considered  as  in  breach  of  the  instructions  of  the  7th  of  January, 
and  under  false  papers.  In  analogous  cases  of  blockade  a  vessel 
that  had  violated  the  blockade  inwards  was  still  liable  to  capture 

(ra)  See  the  lloffnung,  ante,  p.  533. 
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on  her  returned    voyage  {a),   though    in   a   situation    otherwise        1807 

innocent,  viz.,  even  though  she  was  coming  out  in  ballast.  """     

The  Cheis- 
For  the  claimant,  Arnold  and  Adams.  tiansbeeo. 

Sir  W.  Scott. — The  first  point  to  he  considered  in  this  case  is 
the  matter  of  fact  on  which  the  question  of  law  is  raised.  It  is  a 
new  question  undoubtedly,  but  supported  by  such  considerations 
that  if  the  facts  are  established  I  shall  feel  no  hesitation  in 
pronouncing  that  they  are  sufficient  to  subject  this  ship  and  cargo 
to  condemnation.  It  appears  that  the  vessel  had  come  out  of 
Rotterdam  under  the  benefit  of  that  indulgence  or  limitation  of  the 
Order  in  Council  of  the  7th  of  January,  1807,  which  directs  that 
the  restriction  should  not  be  applied  to  vessels  going  to  a  neutral 
port.  To  avoid  the  effect  of  this  Order  an  ostensible  destination 
was  assumed  "to  Smyrna"  ;  but,  as  I  collect  from  all  the  circum- 
stances of  the  case,  without  the  slightest  intention  of  going  to  that 
port.  The  ship  went  to  Alicant,  as  it  is  asserted,  under  distress, 
and  there  the  former  cargo  was  disposed  of.  The  mate  and  the 
master  have  been  examined,  and  the  account  which  they  give  of 
the  deviation  is  "that  they  met  with  bad  weather,  which  obliged 
them  to  put  into  Alicant,  where  the  master  sold  the  former  cargo 
and  repaired  the  ship,  and  purchased  another  cargo."  This  is  the 
result  of  the  depositions,  that  it  was  merely  an  act  of  necessity ; 
and  if  that  is  proved,  a  clear  necessity  will  be  a  sufficient  justifi- 
cation for  everything  that  is  done,  fairly  and  with  good  faith, 
under  it. 

[The  Court  then  examined  the  evidence,  and  concluded.] 

Taking  aU  these  facts  together,  I  have  no  hesitation  in  pro- 
nouncing that  the  evidence  of  the  log  is  sufficient  to  convince  me 
that  the  excuse  set  up  for  running  into  Alicant  is  false. 

Then  comes  the  question  of  law,  whether  the  ship  is  not,  under 
such  circumstances,   liable  to   condemnation?  It  is,  as  already 

(a)  So  decided  in  the  Waehsamheit,  Hope,  15th  October,  1799,  agreeable 

31st    July,    1807;    also   Instruction,  io  ih.ei  daaiwrniath.^  Frederick  Molhe, 

5th  August ;  also   in   more   ancient  ante,  p.  5S. 
cases — the  Jonge  Frederick s ;  the  Gooi! 
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1807  noticed,  a  new  question  of  considerable  importance;   and  more 

""^     •      particularly  if  it  is  viewed  in  the  extent  of  the  consequences  to 


Sir  w.  Scott. 


The  Cheis-    which  it  may  lead,  as  connected  with  the  present  restricted  state  of 

TIANSBEEG. 

commerce.  I  am  to  consider,  first,  the  situation  in  which  the  ship 
was  shut  up  at  Rotterdam.  She  was  in  fact  blockaded  in  the  port 
of  Rotterdam,  and  could  not  come  out  with  a  cargo,  unless  going 
to  a  neutral  port.  The  permission  to  go  to  a  neutral  port,  if 
accepted,  implies  a  contract  that  that  destination  should  be  bond 
fide  pursued.  The  vessel  avails  herself  of  the  indulgence,  and 
comes  out  with  a  professed  intention  of  acting  conformably  to  the 
Order.  But  the  fact  turns  out  afterwards  that  she  deposits  her 
cargo  in  a  port  to  which  she  would  not  have  been  permitted  to  go 
if  the  real  intention  of  the  voyage  had  been  disclosed.  This  is 
unquestionably  an  act  of  perfidy ;  and  I  ask,  by  what  means  can 
the  Order  be  maintained,  or  such  a  conduct  be  repressed,  unless  by 
the  application  of  the  penalty  to  the  subsequent  voyage  ?  Until 
the  vessel  had  actually  entered  the  interdicted  port,  nothing 
appeared,  whether  she  was  in  delicto  or  not.  Cruisers  see  nothing; 
she  goes  in  and  then  the  offence  is  consummated,  and  the  intention 
is  for  the  first  time  declared.  It  is  not  till  the  vessel  comes  out 
again  that  any  opportunity  is  afforded  of  vindicating  the  law,  and 
of  enforcing  the  restriction  of  this  Order.  It  is  objected  that  if 
the  penalty  is  applied  to  the  subsequent  voyage,  it  may  travel  on 
with  the  vessel  for  ever.  In  principle,  perhaps,  it  might  not 
unjustly  be  pursued  further  than  to  the  immediate  voyage  (a). 

(w)  So  ill  an  old  case  recorded  in  found,  yet  the  law  of  nations  hath, 

the  Reports  of  the  Court  of  Session  for  the  freedom  of  trade,  ahridged  it 

in  Scotland.      ' '  That  the  ship  was  to  the  immediate  return  of  the  same 

taken   in  her  return,  having  taken  voyage,  because  quarrels  would  he 

contraband   to    the    enemy   in   that  multiplied    upon    pretence    of    any 

voyage,  which  is  founded  upon  evi-  former  voyage  "  :   Purlcman  v.  Alien, 

dent    reason,    because,    that    whilst  Stair's  Decis.  vol.  1,  p.  529. 

ships  are  going  towards  the  enemy,  Agreeable  to  this  distinction  in  the 

it  is  but  an  intention  of  delinquency  Banders  Bye  (23rd  February),  cap- 

against  the    King    in  assisting  his  tured  on  her  course  from  Cette  to 

enemies,  but  when  they  have  actually  Eanders,  it  appeared  that  the  voyage 

gone  in  and  sold  the  contraband,  it  immediately  preceding  had  been  from 

is  dt'liduin.  commissum;  and  though  Marseilles  to   Cette  in  ballast,  but 

it  might  infer  a  quarrel  against  the  that  the  voyage  preceding  that  had 

delinquent,   whenever   he  could  be  been    from  Almeira  to    Marseilles, 
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But  we  all  know  that  in  practice  it  has  not  been  carried  further         i^^^ 

than  to  the  voyage  succeeding,  which  affords  the  first  opportunity  '- — 

of  enforcing  the  law.   I  shall,  therefore,  on  these  grounds  pronounce    "^^^  *-'°^'^ 
the  ship  and  cargo  subject  to  condemnation. 


TIANSBEEO. 

Sir  W.  Scott. 


Prayer  for  the  master's  private  adventure,  which  was  consider- 
able, refused. 


THE  HOFFNUNG  (No.  3).  [ec.Eob. 

383.] 
Capture — Ship  and  Cargo — Claim  against  Ship — Proceeds  of  Cargo   Applied 
to  Repair  of  Ship. 

Where  part  of  a  cargo  wliich  was  condemned  as  enemy's  property  liad 
been  sold,  and  the  proceeds  applied  to  the  repair  of  the  ship,  which  had 
been  captured,  and  was  subsequently  restored.  Held,  that  the  captors 
could  not,  in  a  Prize  Court,  claim  from  the  ship  the  value  of  the  cargo 
spent  upon  her. 

This  was  a  case  of  a  demand  of  average  on  the  part  of  the         I807 
Admiralty  against  a  Swedisli  ship  seized  in  the  port  of  Ilfracombe,  "^   ' 

on  account  of  the  cargo,  which  was  seized  and  condemned  as 
Prussian  property  on  the  breaking  out  of  Prussian  hostilities.  The 
demand  was  to  recover  against  the  ship  the  value  of  part  of  the 
cargo,  which  had  been  applied  to  the  reparation  of  the  vessel  in  the 
port  of  Ilfracombe  before  the  seizure.  The  ship  had  been  restored 
on  bail  given  to  answer  the  adjudication  on  this  reserved  question. 

with  ostensible  papers  to  Trieste.  contended,  that  the  circumstance  of 
It  was  argued,  on  the  authority  of  an  intermediate  voyage,  though  in 
the  Chrisliansherg,  that  the  effect  of  ballast,  raised  a  ground  of  material 
the  former  fraudulent  destination  distinction,  inasmuch  as  it  had 
would  render  the  vessel  liable  on  this  afforded  an  opportunity  of  vindioat- 
subsequent  voyage,  inore  particularly  ing  the  law  by  capture  on  that 
as  the  voyage  pretended  to  have  been  voyage ;  that  the  Court  had  not  ex- 
interposed  was  but  of  very  short  tended  the  penalty  further  than  to 
extent,  and  only  a  mere  passage  from  the  next  subsequent  voyage,  and 
one  port  of  the  same  coast  to  another  would  not  be  disposed  to  extend  it. 
for  the  purpose  of  taking  the  cargo  So  decreed, 
on  board.     On  the  other  side  it  was  Restitution. 
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1807  Sir  W.  Scott. — This  is  a  claim  of  average  against  the  ship,  on 

"'■'   •        the  part  of  the  captors  of  the  cargo,  which  has  been  condemned  as 

The         Prussian  property.      The  vessel  had  been  brought  to  Ilfracombe 

■     and  was  there  detained,  but  before  the  seizure  some  part  of  the 

SirW.  Scott.  gQQijg  ijad  been  sold  by  the  master  to  defray  the  expenses  of  the 
repairs  of  the  ship,  and  that  account  was  closed  before  the  seizure. 
The  monition  was  first  taken  out  against  the  ship  and  the  goods 
seized,  and  properly,  because  it  could  not  be  against  the  cargo 
generally.  The  law  of  war  operates  by  force,  and  cannot  be 
extended  beyond  that  which  is  the  object  of  practical  seizure  as  a 
tangible  object,  which  those  parts  of  the  cargo  which  had  been 
sold  clearly  were  not.  If  the  term  "  cargo  "  was  introduced  after- 
wards in  the  subsequent  stages  of  the  proceedings,  it  is  to  be 
interpreted  in  the  same  sense  of  the  cargo  actually  on  board,  and 
cannot  be  taken  more  generally  as  embracing  the  whole  cargo,  or 
as  meaning  to  enlarge  the  object  of  the  proceedings  beyond  what 
was  on  board  at  the  time  of  seizure. 

When  the  condemnation  passed,  it  was  not  improperly  suggested 
in  argument  that  there  might  be  a  demand  of  average  or  contri- 
bution against  the  ship,  and  that  question  was  reserved.  The 
registrar  and  merchants  have  reported  what  would  be  the  sum  due 
if  on  the  point  of  law  anything  should  be  held  to  be  due,  and  that 
is  the  question  which  the  Court  has  now  to  determine. 

It  is  a  case,  as  far  as  my  experience  goes,  primce  impressionis. 
1  do  not  recollect  any  instance  of  a  demand  of  this  nature,  and  in 
this  I  am  confirmed  by  the  recollection  of  the  registrar.  Cases  of 
average  on  the  part  of  the  ship  against  the  cargo  are  not  un- 
frequent,  but  a  demand  of  the  cargo  against  the  ship  is  perfectly 
novel  in  this  Court.  The  distinction  is  obvious  ;  the  right  of  war 
is  a  right  in  re,  and  the  Court  of  Prize  accordingly  attends  only  to 
the  res  ipsa  and  the  onera  attaching  on  the  property  in  right  of 
possession.  The  ship  has  the  possession  of  the  cargo,  which  the 
master  is  not  bound  to  deliver  till  he  has  been  satisfied  for  his 
demand  of  average,  if  he  has  such,  in  the  same  manner  as  for  his 
demand  of  freight.  He  has  the  res  ipsa  in  his  possession  and  may 
legally  detain  it. 

The  captor  succeeds  to  the  rights  of  the  owner  of  the  ship  when 
that  is  condemned,  and  may  detain  the  cargo  also  in  virtue  of  these 
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SirW.  Scott. 


rights  when  they  exist.      But  with  respect  to  the  cargo  it  is  very         i^^^ 

different.     That  has  not,  in   any  manner,   a  right  of  possession  '- — 

against  the  ship ;  it  may  have  the  Jus  in  von,  possibly,  but  it  has    g-Q^^^^j.^ 

not  the  Jus  in  re,  and  consequently  no  right  of  detention  existing 

at  the  time  of  seizure.     If  there  is  any  demand  on  that  side,  it 

must  be  enforced  by  a  new  process  ;  there  can  be  no  detention,  and 

consequently  no  right  of  detention.     The  demand  must  be  of  that 

description  of  interests  only,  which  are  collateral  and  extrinsic,  and 

which  are  to  be  enforced  on  principles  of  law  of  another  species 

and  by  a  new  process.     They  are  not  tangible  objects  to  which  the 

hand  of  war  can  be  applied,  and  therefore  the  Prize  Court  will  not 

take  notice  of  them.     Indeed,  how  could  the  claim  of  the  cargo 

against  the  ship  be  enforced  in  this  Court  ?     If  the  ship  goes  into 

the  country  of  the  owners  of  the  cargo,  it  may  be  reached  by 

process  of  another  kind ;  but  only  in  virtue  of  an  implied  contract 

in  law.     That  is  the  state  of  this  demand,  it  is  one  that  could  be 

enforced  only  in  the  country  to  which  the  parties  belong. 

It  has  been  said  in  argument  that  the  captor  succeeds  to  all  the 
rights  attending  the  property,  and  that  he  is  subject  to  all  the 
obligations  belonging  to  the  property  seized.  But  this  is  not  an 
accurate  description.  It  is  not,  I  conceive,  a  complete  representa- 
tion of  all  the  interests  and  obKgations  of  the  proprietors  that  is 
devolved  by  act  of  seizure  on  the  captor.  The  right  of  capture 
attaches  according  to  the  state  in  which  the  property  is  found ;  but 
if  a  former  freight  is  due  to  the  ship,  the  captor  could  not  exact  it, 
since  he  has  not  earned  it.  The  owner  of  the  ship  has  parted  with 
his  lien,  and  must  look  to  his  remedy  of  another  species.  Neither 
does  the  captor  become  subject  to  the  obligations  to  which  the 
owner  is  liable.  Antecedent  collateral  contracts,  as  bottomry,  may 
exist,  that  will  not  affect  him ;  he  becomes  possessed  of  the  res 
ipsa  but  without  being  made  liable  to  the  personal  contracts  in 
which  the  proprietor  is  engaged.  Therefore,  unless  it  can  be 
shown  that  the  hand  of  capture  was  employed  on  these  goods  in 
quality  of  cargo  {a),  the  Court  cannot  go  back  to  affect  them  in 

(a)  This  princiijle  was  exempKfied  had  sailed  from  America  with  a  cargo 
in  the  case  of  the  Charlotte  (March  of  pitch  and  tar  to  the  Cape  of  Good 
25th,  1808),  an  American  vessel  which      Hope,  under  a  false  destination  to 
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1807  any  other  character.  This  cannot  be  maintained.  The  ship  had 
"^  '  been  totally  restored,  and  part  of  the  cargo  had  been  converted 
The         before  seizure.     What  has  become  of  it  the  Court  ■wiU  not  inquire, 

. ,    '     nor  look  back  to  rights  of  this  extrinsic  nature. 

If  the  whole  cargo  had  been  applied  to  the  repairs  of  a  ship  in  a 
foreign  port  and  incorporated  with  it,  and  the  vessel  had  afterwards 
become  prize,  the  captors  might  have  had  the  benefit  of  that  con- 
version, yet  they  would  not  have  been  subject  to  any  demand  on 
that  account ;  still  less  could  they  in  that  case  say,  "Tou  must  find 
me  a  cargo,"  when  in  fact  they  had  received  it  in  the  amelioration 
of  the  ship.  So  in  this  case  they  are  not  entitled  to  demand  the 
proceeds  of  a  cargo  applied  in  the  repairs  of  the  ship.  I  am  of 
opinion,  therefore,  that  the  debt,  if  it  is  to  be  so  called,  due  from 
the  vessel  to  the  owner  of  the  cargo,  is  amongst  those  onera,  which 
the  Prize  Court  does  not  notice,  and  that  the  claimant  of  the  ship 
is  entitled  to  his  dismissal. 

Madras  and  a  market  in  India.  The  the  proceeds  of  the  cargo  sold  to  the 
vessel  had  arrived  at  the  Cape  a  short  Dutch  Government.  There  being  no 
time  prior  to  the  capture  of  that  Vioe-Adm.Lralty  Court  at  that  time 
settlement  by  the  English  forces.  at  the  Cape,  the  case  was  brought 
The  chief  part  of  the  cargo  had  been  before  the  High  Court  of  Admiralty, 
sold  to  the  Dutch  Government.  The  when  the  Court  condenmed  the  ship, 
proceeds  had  been  deposited  by  the  and  the  goods  on  board  belonging  to 
master  in  the  hands  of  a  merchant  the  owners,  as  implicated  in  the  act 
at  the  Cape  as  his  agent  there,  and  of  carrying  contraband  to  a  settle- 
one  hundred  kegs  of  butter  and  ment  of  the  enemy  -with  false  papers 
eighty  boxes  of  soap  had  been  pur-  which  would  affect  even  the  returned 
chased  and  shipped  by  the  master  on  voyage  :  Rosalie  and  Beily,  ante, 
the  joint  account  of  himself  and  the  p.  246.  But  the  Court  held  the  pro- 
co-owner  in  America.  On  the  sur-  ceeds  of  that  part  of  the  cargo  which 
render  of  the  Cape,  the  vessel  and  had  been  delivered,  and  had  not  been 
the  goods  on  board  were  seized,  and  subject  to  seizure,  to  be  not  amenable 
a  bond  was  taken  of  the  agent  to  to  the  jurisdiction  of  the  Court,  and 
abide  adjudication  on  the  value   of  dismissed  that  part  of  the  case. 
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THE  LISETTE.  [6  c.  Rob. 

387.] 
Blockade — Capture — Withdrawal  of  Blocleade. 

A  ship  or  cargo  is  not  liable  to  condemnation  for  breach  of  a  blockade 
if  captured  after  the  cessation  of  such  blockade. 

This  was  a  case  of  a  vessel  which  had  sailed  from  the  Elbe  to         1806 
Tonningen  under  a  charter-party,  to  take  on  board  a  cargo  of     December  5. 
goods  for  Malaga,  which  were  to  be  sent  from  the  Elbe  in  lighters.        j,  ^ 
The  goods  were  accordingly  so  shipped,  and  sailed  on  the  6th  of 
September,  and  were  captured  on  the  26th  of  September,  after  the 
blockade  of  the  Elbe  had  been  notified  to  be  withdrawn  on  the 
25th  September,  1806. 

[After  argument,  the  Court  on  the  19th  of  December  ordered 
the  ship  to  be  restored  without  giving  judgment.] 

On  the  2nd  July,  1807,  the  case  was  brought  before  the  Court 
again  in  respect  to  the  cargo. 

Sir  W.  Scott. — This  ship  was  taken  on  a  voyage  from  Ton- 
ningen to  Malaga,  but  a  voyage  accompanied  with  this  fact  that 
she  had  gone  from  Hamburg  to  Tonningen,  under  a  charter-party 
formed  at  Hamburg  for  this  ulterior  voyage,  and  had  there  taken 
on  board  the  cargo,  which  was  brought  from  Hamburg  in  lighters. 
The  Court  has  already  restored  the  ship.  But  it  is  said  that  this 
passed  on  grounds  which  will  not  apply  to  the  cargo ;  that  the 
ship  had  gone  from  Hamburg  in  ballast,  but  that  the  goods  are  to 
be  considered  as  taken  in  one  uninterrupted  voyage,  commencing 
in  an  actual  breach  of  the  blockade  and  continuing  as  the  same 
identical  shipment,  on  the  original  destination  fi-om  the  blockaded 
port  to  Spain. 

[The  Court  then  examined  the  evidence  and  concluded.] 

In  the  former  case  of  the  Charhtte  Sophia  (a),  both  the  ship  and 
the  cargo  were  condemned;  and  this  ship  had  been  engaged  in 
precisely  the  same  course  of  trade.  There  is  no  doubt,  then,  that 
this  vessel  must  have  been  condemned  upon  the  authority  of  that 

(a)  Ante,  p.  547,  note. 
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Sir  W.  Scott. 


case,  unless  one  other  material  distinction  of  fact  had  existed, 
leading  to  a  rule  of  law  to  which  the  Court  is  strongly  disposed  to 
adhere.  It  is  this,  that  this  vessel  was  not  captured  till  the  blockade 
had  ceased.  It  is  said  that  the  offence  was  consummated  by  the 
act  of  sailing ;  so  it  is,  in  a  certain  sense.  But  the  ship  was  not 
taken  in  delicto,  and  I  have  not  had  any  case  pointed  out  to  me  in 
which  the  Court  has  pronounced  an  unfavourable  judgment  on  a 
ship  seized  for  the  breach  of  a  bygone  blockade.  I  know  of  no 
such  case,  and  certainly  the  same  reason  for  rigour  does  not  exist, 
because  the  blockade  being  gone,  the  necessity  of  applying  the 
penalty  to  prevent  future  transgression  cannot  continue.  That 
was  the  ground  on  which  my  opinion  was  formed  in  restoring  the 
ship,  though  I  did  not  then  express  my  reasons  for  that  judgment, 
in  a  case  that  came  on  at  the  conclusion  of  a  very  long  and 
laborious  sitting.  It  is  true,  as  has  been  observed,  that  the  offence 
incurred  by  a  breach  of  blockade  generally  remains  during  the 
voyage.  But  that  must  be  understood  as  subject  to  the  condition 
that  the  blockade  itself  continues.  "When  the  blockade  is  raised  a 
veil  is  thrown  over  everything  that  has  been  done,  and  the  vessel 
is  no  longer  taken  in  delicto.  The  delictum  may  have  been 
completed  at  one  period,  but  it  is  by  subsequent  events  entirely 
done  away.  On  these  considerations  I  pronounce  that  this  cargo 
is  not  subject  to  condemnation  on  the  ground  of  the  blockade. 


[6  C.  Eob. 
391,  note.] 


THE  TRENDE  SOSTRE. 

Ciiutrahand — Port  of  Destination — Change  of  Nationality. 

A  contraband  cargo  destined  for  an  enemy's  port  was  seized  after 
such  port  became  a  British  port.  Held,  that  at  the  moment  of  seizure 
there  was  no  delictum,  and  that  the  cargo  could  no  longer  be  considered 
contraband. 


1807 
Auffust  5. 


This  was  a  Danish  vessel  claimed  for  the  Eoyal  Danish  CoUege 
of  Commerce,  captured  May  14,  1806,  at  the  Cape  of  Good 
Hope,  where  the  vessel  had  touched,  on  an  ulterior  destination  to 
Tranquebar,  with  a  cargo  of  cordage,  and  tar,  gin,  iron,  and  wine, 
and  with  despatches  on  board  from  Mr.  Schimmelpenninck,  the 


THE  TRENDE  SOSTEE. 


589 


Minister  of  State  in  Holland,  for  Grovernor  Jansen,  at  the  Cape  of         1807 

Good  Hope.      The  vessel  arrived  at  the  Cape  after  that  settlement "^ — '— 

had  surrendered  to  the  British  forces,  and  was  there  seized  as  prize,   ^he  Teende 

'  ^  SOSTEE. 

On  the  part  of  the  captor,  the  King's  Advocate  and  Arnold 
contended  that  a  vessel  was  not  at  liberty  to  go  to  an  enemy's  port, 
having  articles  of  contraband  on  hoard,  under  an  asserted  inten- 
tion of  proceeding  on  an  ulterior  destination  ;  that  though  the 
settlement  had  become  British  the  penalty  would  not  be  defeated, 
as  the  intention  and  the  act  continued  the  same ;  that  there  was 
no  case  in  which  such  a  distinction  had  been  allowed  on  the 
question  of  contraband.  The  distinction,  which  had  been  admitted 
in  blockade  cases,  stood  altogether  on  particular  grounds  as  arising 
out  of  a  class  of  cases  depending  on  the  blockade  of  neutral  ports, 
in  which  the  Court  had  expressed  a  disposition  to  admit  all  favour- 
able distinctions.  This,  on  the  contrary,  was  an  offence  of  a 
noxious  nature,  and  not  entitled  to  any  indulgence. 

On  the  other  side,  Laurence  and  Stoddart  adverted  to  the  facts 
of  the  case  as  tending  to  exculpate  the  Danish  College  of  Com- 
merce from  any  intention  of  delivering  the  naval  stores  at  the 
Cape,  or  from  being  privy  to  the  conveyance  of  the  Dutch 
despatches,  and  contended  that  on  the  interpretation  to  be  put 
upon  their  acts  it  might  be  a  question  whether  a  great  commercial 
company,  trading  under  the  authority  of  its  own  government  and 
sending  out  stores  for  the  Danish  settlements  in  the  east,  could 
justly  be  restrained  on  the  same  terms  as  individuals  from  touching 
at  an  enemy's  port  for  provisions,  notwithstanding  there  might  be 
on  board  articles  that  could  not  be  carried  to  that  port  for  sale. 
That  the  declarations  of  a  public  company  as  to  its  intentions  were 
more  entitled  to  credit  and  respect  than  the  declarations  of  indi- 
viduals ;  that,  with  respect  to  any  forcible  appKcation  of  such 
articles  to  the  use  of  the  enemy  that  might  be  apprehended,  there 
was  also  less  danger  that  such  a  constraint  would  be  put  upon 
them  when  going  in  that  manner  under  the  special  protection  of 
the  State  ;  that  this  question  was  rendered  unnecessary,  however, 
by  the  date  of  the  capture,  which  did  not  take  place  till  the 
14th  May,  1806,  when  the  Cape  was  in  British  possession ;  that 
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1807         the  offence  of  carrying  such  articles  to  an  enemy's  port  was  no 
"■^'"''  "•      longer  in  existence.      The  delictum  was  done  away,  as  the  Coui-t 
TheTeende   had  held  in  analogous  cases  («) ;  that  the  judgment  of  the  Court 
in  the  blockade  cases  was  strictly  in  point,  and  did  not  stand  on 
special  grounds  of  lenity  and  forbearance,  but  on  the  just  applica- 
tion of  a  general  rule  of  law. 

The  Court  observed : — If  the  port  had  continued  Dutch,  a 
person  could  not,  I  think,  have  been  at  liberty  to  carry  thither 
articles  of  a  contraband  nature  under  an  intention  of  selling  other 
innocent  commodities  only,  and  of  proceeding  with  the  contraband 
articles  to  a  port  of  ulterior  destination ;  but  before  the  ship  arrives 
a  circumstance  takes  place  which  completely  discharges  the  whole 
guilt,  because  from  the  moment  when  the  Cape  became  a  British 
possession  the  goods  lost  their  nature  of  contraband.  They  were 
going  into  the  possession  of  a  British  settlement,  and  the  conse- 
quence of  any  pre-emption  that  could  be  put  upon  them  would  be 
British  pre-emption.  It  has  been  said  that  this  is  a  principle  which 
the  Court  has  not  applied  to  cases  of  contraband,  and  that  the 
Court  in  applying  it  to  cases  of  blockade  did  it  only  in  considera- 
tion of  the  particular  hardships  consequent  on  that  class  of  cases  ; 
but  I  am  not  aware  of  any  material  distinction,  because  the 
principle  on  which  the  Court  proceeded  was  that  there  must  be  a 
delidion  existing  at  the  moment  of  seizure  to  sustain  the  penalty. 
It  is  said  that  the  oifence  was  consummated  by  the  act  of  sailing, 
and  so  it  might  be  with  respect  to  the  design  of  the  party,  and  if 
the  seizure  had  been  made  whilst  the  offence  continued  the 
property  would  have  been  subject  to  condemnation.  But  when 
the  character  of  the  goods  is  altered,  and  they  are  no  longer  to  be 
considered  as  contraband  going  to  the  port  of  an  enemy,  it  is  not 
enough  to  say  that  they  were  going  under  an  illegal  intention. 
There  may  be  the  mens  rca,  not  accompanied  by  the  act  of  going 
to  an  enemy's  port.  I  am  of  opinion,  therefore,  that  the  same 
rule  does  apply  to  cases  of  contraband,  and  upon  the  same 
principle  on  which  it  has  been  applied  in  those  of  blockade ;  I  am 
not  aware  of  any  cases  in  which  the  penalty  of  contraband  has 
been  inflicted  on  goods  not  /;)  delicto,  except  in  the  recent  class  of 

{n)  The  Liseile,  ante,  p.  5S7  ;  the  C'onfcreiuirfith,  anfr,  p.  571. 
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cases  respecting  the  proceeds  of  contraband  carried  outward  with         1807 

false  papers.     But  on  what  principle  have  those  decisions  been  '— 

founded?  On  this,  that  the  right  of  capture  having  been  defrauded  '^^gj™'"'^ 
in  the  original  voyage,  the  opportunity  should  be  extended  to  the 
return  voyage.  Here  the  opportunity  has  been  afforded  till  the 
character  of  the  port  of  destination  became  British.  Till  that 
time  the  liability  attached ;  after  that,  though  the  intention  is  con- 
summated, there  is  a  material  defect  in  the  body  and  substance 
of  the  offence,  in  the  fact  though  not  in  the  intent.  I  am  of 
opinion  that  it  is  a  discharge  and  a  complete  acquittal,  that  long 
before  the  time  of  seizure  these  goods  had  lost  their  noxious 
character  of  going  as  contraband  to  an  enemy's  port. 


THE  MINERVA.  [6  c.  Rob. 

396.] 
Cnpture — Neutral  Ship — Hli-ip  of  War  Purchased  hy  Neutral — Condemnai'mn. 

Th.e  sale  of  an  enemy  sHp  of  war  lying  in  a  neutral  port  to  a  neutral 
is  invalid,  and  if  such  vessel  after  such  sale  be  captured,  she  will  be 
condemned. 

This  was  a  case  of  a  vessel  under  Kniphausen  colours,  and  1807 
claimed  for  Count  Bentinck,  Lord  of  Kniphausen,  as  a  ship  lately  "^"^'  ^^' 
purchased  by  him  in  April,  1807,  in  the  port  of  Bergen,  and 
coming,  as  it  was  asserted,  according  to  his  dii-ections,  to  the  river 
Jade,  the  port  of  Kniphausen.  It  appeared  that  at  the  time  of  the 
capture  the  vessel  was  sailing  towards  the  Texel,  and  about  ten  or 
twelve  miles  from  the  coast  of  Holland ;  that  she  had  been  a  Dutch 
ship  of  war  belonging  to  the  Dutch  East  India  Company  that 
had  been  chased  into  North  Bergen,  after  an  action  with  a  British 
frigate  at  the  beginning  of  the  war,  and  had  been  lying  in  that 
port  ever  since. 

For  the  captors,  the  Kinrfs  Advocate  and  Laurence. 

For  the  claim,  Arnold  and  Robinson. 

SiK  W.  Scott. — This  question  arises  on  the  purchase  of  a  vessel 
which  is  asserted  to  have  been  made  by  a  highly  distinguished 
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1807         person,  described  to  he  the  Prince  of  Kniphausen.     The  circum- 


"^'" L    stances  of  the  transaction  are  these  : — It  is  stated  by  all  the  wit- 

The         nesses  that  the  ship  had  been  a  vessel  of  war,  belonging  to  the 

Government  of  Holland,  or  to  that  great  branch  of  the  State,  the 

East  India  Company  ;  and  it  appears  that  the  crew  were  all  hired 
at  Amsterdam  to  go  to  Bergen,  and  "to  bring  home  an  East 
India  ship."  The  account  which  one  of  the  witnesses  gives  is 
very  natural  on  this  subject ;  he  says  "  that  he  was  hired  to  bring 
home  an  East  India  ship,  and  to  his  great  surprise  found  that  it 
was  a  sloop  of  war,  and  expressed  his  apprehensions  as  to  the 
consequences,"  as  well  he  might.  It  is  clear,  also,  from  other 
parts  of  the  evidence,  that  this  vessel  had  been  a  Dutch  ship  of  war 
that  had  maintained  a  conflict  with  a  British  frigate,  and  had  been 
driven  into  Bergen,  where  she  had  remained  sealed  up  ever  since, 
for  nearly  three  years. 

The  first  question  is,  whether  such  a  purchase  can  be  legally 
made  ?  I  am  not  aware  of  any  ease  in  this  Court,  or  in  the  Court 
of  Appeal,  in  which  the  legality  of  such  a  purchase  has  been 
recognized.  There  have  been  cases  of  merchant  vessels  driven 
into  ports  out  of  which  they  could  not  escape,  and  there  sold,  in 
which,  after  much  discussion  and  some  hesitation  of  opinion,  the 
validity  of  the  purchase  has  been  sustained.  Such  cases  («) ,  I 
believe,  did  occur  during  the  first  war  in  which  I  attended  this 
Court,  or  the  Court  of  Appeal.     But  whether  the  purchase  of  a 

(a)  The  Nieutve  Vriendschap  (Lords,  whioli  liad  sailed  from  Martinico,  and 
Ttli  March,  1786),  and  other  Dutch  hadputinto  Cadiz,  andwasthere  sold, 
ships  that  had  been  l3dng  with  and  was  afterwards  taken  and  con- 
their  cargoes  on  board,  at  Curasao,  demned  as  not  proved  to  be  Spanish 
near  two  years  in  expectation  of  property.  But  that  judgment  was 
convoy,  and  were  asserted  to  have  reversed  in  the  Court  of  Appeal, 
been  sold  in  that  situation  to  im- 
perial subjects,  and  other  neutral  In  the  Nieuwe  Vriendschap,  the 
claimants.  Court  of  Appeal  seems  to  have  in- 

From  a  note  of  the  Nieuwe  Vriend-  clinod  rather  to  the  argument  of  the 

schap,  which  seems  to  have  been  the  claimant,  but  did  not  give  any  deci- 

first  of  that  class  of  cases,  it  appears  sion  upon  the  question  of  law  afBrm- 

that  the  point  of  law  was  strongly  ing  the  sentence  of  condemnation  of 

argued.     On  the  part  of  the  claimant  the  Vice-Admiralty  Court  expressly 

some  precedents  were  cited,  especially  on  the  ground  of  defect  of  proof  of 

the  Fcliciti/,  in  17i"i(),  a  French  ship  an  actual  hiniit  fide  transfer. 
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vessel  of  this  description,  built  for  war,  and  employed  as  such,  and        1807 
now  rendered  incapable  of  acting  as  a  ship  of  war  by  the  arms  of  — ^!^ — 1 
the  other  belligerent,  and  driven  into  a  neutral  port  for  shelter ;         '^™ 

whether  the  purchase  of  such  a  ship,  I  say,  can  be  allowed,  which         

shall  enable  the  enemy  so  far  to  rescue  himself  from  the  disadvan- 
tage into  which  he  has  fallen,  as  to  have  the  value  at  least  restored 
to  him  by  a  neutral  purchaser,  is  a  question  on  which  I  shall  wait 
for  the  authority  of  the  Superior  Court  before  I  admit  the  validity 
of  such  a  transfer.    That  a  private  merchant  could  lawfully  do  this 
I  shall  not  hold  till  I  am  so  instructed  by  the  Superior  Court. 
That  a  sovereign  prince  should  embark  in  such  a  transaction,  unless 
under  such  guards  as  would  effectually  remove  all  possibility  of 
abuse,  is  what,  but  for  the  instance  before  us,  could  scarcely  have 
been  expected.     Some  communication,  at  least,  we  might  sujDpose 
would  be  made  to  the  belligerent  government,  accompanied  with 
a  disclosure  of  every  circumstance  of  caution  that  should  exclude 
the  suspicion  of  what  is  always  to  be  apprehended,  the  danger  of 
such  a  vessel  finding  her  way  back  again  into  the  navy  of  her  own 
country.     It  has  not  appeared  to  my  recollection,  in  any  case 
before  the  Court,  that  Count  Bentinck  was  the  owner  of  merchant 
vessels,  or  that  he  was  engaged,  as  we  know  some  Italian  princes 
have  been,  in   mercantile    adventures.      This    perhaps   is   not  a 
material  circumstance,  further  than  as  it  may  add  a  little  to  the 
improbability  of  the  present  transaction,  without  much  affecting 
the  principle  on  which  I  shall  determine  this  case,  the  illegality  of 
such  a  purchase.     It  is  the  purchase  of  a  ship  of  war  lying  in  the 
port  of  Bergen,  with  eighteen  guns  and  ammunition,  of  which 
fourteen  guns  and  the  ammunition  are  taken  out  for  the  mere 
convenience  of  conveyance.     Can  such  things  be  allowed  to  be 
transferred  as  articles  of  commerce,  and  under  the  known  pressure 
under  which  the  enemy's  marine  has  labom-ed  ?     It  can,  at  most, 
only  be  expected  to  be  allowed  under  all  circumstances  of  com- 
municated preventive  caution,  that  might  secure  the  belligerent 
from  the  just  apprehension  of  abuse,  which  I  have  before  stated; 
some  previous  acquiescence  signified  on  the  part  of  the  belligerent 
government — some  consent  obtained,  upon  an  entire  disclosure  of 
the  intention  fuUy  substantiated. 

Now,  what  is  the  course  of  this  transaction  ?     Has  any  such 
K.  Q  Q 
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1807         communication  been  made,  or  any  such  acquiescence  signified? 
"^"^*    •     Nothing  appears  to  either  effect.     Is  there  any  person  sent  from 

The  the  neutral  port  whose  character  in  the  service  of  his  sovereign 
might  afford  any  guarantee  or  protection  against  abuse  ?  No  such 
thing.  On  the  contrary,  the  whole  contract  has  been  carried  on 
at  Amsterdam,  and  the  management  of  the  vessel  is  at  last  entrusted 
to  an  old  Dutchman,  who,  though  he  says  he  is  burgher  of  Knip- 
hausen,  has  never  set  his  foot  in  that  place.  I  can  hardly  persuade 
myself  that  there  must  not  have  been  some  imposition  practised  in 
this  affair,  since  I  cannot  conceive  that  the  august  person  for  whom 
the  claim  is  given,  and  who  is  no  doubt  desirous  of  preserving,  with 
most  perfect  honour,  his  relations  of  amity  with  this  country,  should 
put  a  vessel  of  this  description  into  the  hands  of  such  a  master  as 
this  is,  accompanied  by  a  crew  all  picked  up  at  Amsterdam. 
Admitting,  as  we  must,  that  he  was  privy  to  the  purchase,  we  can 
hardly  doubt,  at  the  same  time,  that  those  persons  who  have  had 
the  management  of  this  business  have  conducted  it  in  a  manner 
very  opposite  to  his  inclinations  and  interests. 

Where  is  the  vessel  found  ?  The  mate  says,  "  within  two  or 
two  and  a  half  Dutch  miles  of  the  Ylie ;  "  and  the  master,  who 
takes  the  utmost  latitude,  admits,  "  within  four."  In  the  month  of 
June,  and  in  such  weather  as  we  have  notoriously  had  during  that 
month,  that  a  man  should  not  find  his  way  into  the  Jade  without 
getting  immediately  close  to  the  land  of  Holland,  that  he  should 
be  found  in  this  situation,  without  having  attempted  to  alter  his 
course  or  to  retrace  his  steps,  and  that  he  should  be  continuing  to 
steer  on  towards  the  coast  of  Holland,  though  it  is  not  pretended 
that  he  did  not  know  where  he  was,  are  such  circumstances  as  con- 
vince me  that  some  imposition  has  been  practised.  To  say  precisely 
what  it  is  may  be  presumptuous,  though  all  the  circumstances  tend 
to  establish  a  belief  that  the  parties  entrusted  with  the  execution  of 
this  project  looked  to  a  restitution  of  this  ship  into  the  possession 
of  Holland.  I  cannot  doubt  that  there  has  been  some  imposition 
practised  on  the  august  person  whose  name  has  been  used.  If 
there  are  any  circumstances  which  can  be  brought  forward  on  this 
part  to  elucidate  this  transaction,  they  will  be  addressed  with  better 
effect  to  the  Superior  Tribunal,  which  may  be  composed  of  persons 
better  enabled  to  judge  of  the  conduct  of  persons  in  that  elevated 
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station  than  I  can  consider  myself  to  be.     My  judgment  is,  that        1807 
the  transaction  of  this  purchase,  taking  it  to  have  been  made,  has  — "^'"    "'~ 
been  conducted  in  a  manner  that  cannot  be  considered  as  legal.  ^  '^™^ 

Claim  rejected.  Sir  w.  Scott. 


THE  NEPTUNUS  (No.  5).  '^^%f'i^- 

Cargo — Capture — Trade  of  Ally  with  Enemy. 

Trade  with  the  enemy  by  an  ally  in  contraband  articles,  or  articles  in 
the  nature  of  contraband,  is  illegal. 

This  was  one  of  an  important  class  of  eases  of  Swedish  ships,         1807 

captured  on  a  voyage  from  the  ports  of  Sweden  to  Amsterdam     """^'' '"' : 

with  cargoes  of  pitch  and  tar,  in  which  the  question  turned  on  the 
effect  of  a  modified  permission  of  trade  with  the  common  enemy, 
in  innocent  articles,  on  the  part  of  an  ally  in  the  war. 

Sir  W.  Scott. — This  is  the  case  of  a  ship  and  cargo  of  pitch 
and  tar  going  from  Grottenburgh  to  Amsterdam,  on  which  several 
questions  arise,  first  as  to  the  liberty  of  carrying  such  cargoes 
under  the  present  situation  of  this  country  and  Sweden ;  and, 
secondly,  whether  there  is  anything  of  a  special  nature  to  vary  the 
general  rule  which  would  be  otherwise  applicable  to  the  case. 
The  right  of  carrying  pitch  and  tar  has  long  been  a  subject  of 
much  contention ;  this  country  contending  that  they  were  to  be 
considered  as  contraband,  Sweden,  on  the  contrary,  maintaining 
that  they  were  not  contraband  when  they  were  the  produce  of  the 
exporting  country.  After  long  and  passionate  discussion  on  this 
subject,  which  has  irritated  the  feelings  of  the  two  countries  for 
two  centuries,  a  sort  of  compromise  was  at  length  adopted,  and  the 
late  treaty  was  formed  as  a  kind  of  middle  term,  in  which  both 
parties  abated  something  of  their  original  pretensions.  It  was 
agreed  that  these  articles  thould  be  considered  not  as  absolutely 
contraband,  nor  yet  as  entirely  free  and  innocent,  but  as  liable  to 
this  exercise  of  the  right  of  war,  "that  they  should  be  subject  to 
seizure  for  pre-emption."  This  was  the  substance  of  the  treaty 
that  was  formed  for  thp  regulation  of  the  trade  of  Sweden,  when 

Q  Q  '-' 
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1S07         that  country  was  at  peace  and  in  a  state  of  neutrality  towards  each 

^"^•"^  ^^'  ^^-  of  the  helligerent  powers. 

The  That,  however,  is  not  the  present  situation  of  the  two  countries, 

Neptuwus. 

since  Sweden  has  long  been  engaged  with  this  country  in  hostility 

"^     ■   *'°  ■   against  a  common  enemy.     The  question,  therefore,  is  to  be  taken 

up  on  different  grounds,  as  depending  on  the  general  principles 

belonging  to  such  a  state  of  warlike  confederacy,  on  what  has 

passed  between  the  two  Courts   immediately  applicable  to   this 

subject,   and   on  the  public  orders  which  have  issued  for  the 

regulation   of  trade.     It  is  well  known  that   a   declaration   of 

hostility  naturally  carries  with  it  an  interdiction  of  all  commercial 

intercourse ;  it  leaves  the  belligerent  countries  in  a  state  that  is 

inconsistent  with  the  relations  of  commerce.     This  is  the  natural 

result  of  a  state  of  war,  and  it  is  by  no  means  necessary  that  there 

should  be  a  special  interdiction  of  commerce  to  produce  this  effect. 

At  the  same  time  it  has  happened,  since  the  world  has  grown  more 

commercial,  that  a  practice  has  crept  in  of  admitting  particular 

relaxations;  and  if  one  State  only  is  at  war,  no  injury  is  committed 

to  any  other  State.     It  is  of  no  importance  to  other  nations  how 

much  a  single  belligerent  chooses  to  weaken  and  dilute  his  own 

rights.     But  it  is  otherwise  when  allied  nations  are  pursuing  a 

common  cause  against  a  common  enemy.     Between  them  it  must 

be  taken  as  an  implied,  if  not  an  express  contract,  that  one  State 

shall  not  do  anything  to  defeat  the  general  object.     If  one  State 

admits  its  subjects  to  carry  on  an  uninterrupted  trade  with  the 

enemy  the  consequence  may  be  that  it  will  supply  that  aid  and 

comfort  to  the  enemy,  especially  if  it  is  an  enemy  depending,  like 

Holland,  very  materially  on  the  resources  of  foreign  commerce, 

which  may  be  very  injurious  to  the  prosecution  of  the  common 

cause  and  the  interests  of  its  ally.     It  should  seem  that  it  is  not 

enough,  therefore,  to  say  that  the  one   State  has  allowed  this 

practice  to  its   own   subjects ;  it  should   appear  to  be   at  least 

desirable  that  it  could  be  shown  that  either  the  practice  is  of  such 

a  nature  as  can  in  no  manner  interfere  with  the  common  operations 

or  that  it  has  the  allowance  of  the  confederate  State. 

If  Sweden  and  Holland  are  at  war  there  is  no  occasion  for  a 

special  prohibition,  as  is  intimated  in  Mr.  Alderberg's  letter.     But 

if  it  is  taken  on  the  evidence  of  the  correspondence,  that  the 
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Swedish  Government  has  given  an  express  liherty  to  its  subjects        1807 

to  freight  vessels  for  the  ports  of  Holland,  this  must  necessarily  ^"^"''  ^^'  '^- 

admit  of  some  limitations :  for  can  it  he  maintained,  under  the    ^,  The 
■,,.,,„-                       .                                                                                             Neptunus. 
iatitude  ot  that  expression,  that  they  might  carry  gunpowder,  or        

any  other  article  in  a  state  of  preparation  for  the  purposes  of  war  ?  '"^ 
It  is  not  enough  to  say  that  it  is  the  natui-al  produce  of  the 
country,  because  that  principle  must  have  its  limits  in  acknow- 
ledged principles  of  self-defence  on  the  part  of  the  allied  belli- 
gerent. Suppose  the  ease  of  a  country  so  unfortunately  framed  by 
nature  as  to  produce  nothing  but  sulphur,  wood,  and  nitre,  or  that 
iron  was  the  only  production,  can  it  be  said  that  the  inhabitants  of 
that  country  should  be  at  liberty  to  export  their  own  manufacture 
of  gunpowder  or  cannon  to  the  ports  of  the  enemy  ?  There  must 
be  some  limitation  assigned  to  pretensions  of  this  kind.  Where 
are  they  to  be  found  ?  In  the  order  that  has  been  issued  by  our 
own  government  (a),  reciting  "that  information  had  been  received 
that  Sweden  allows  a  trade  in  innocent  articles  only,"  and  confirm- 
ing the  liberty  of  trade  to  that  extent.  It  appears  from  Mr. 
Canning's  letter  that  some  discussion  had  taken  place  on  this 
subject  between  the  Secretary  of  State  and  the  Swedish  Minister, 
in  which  a  confident  persuasion  is  expressed  on  the  part  of  this 
government  that  Sweden  could  not  mean  to  suffer  a  supply  of 
naval  stores  to  be  carried  to  the  ports  of  the  enemy.  That  being 
the  construction  which  this  government  has  put  upon  the  per- 
mission, it  must  be  binding  on  this  Court.  Permission  is  under- 
stood to  be  granted  for  innocent  articles,  but  with  an  exclusion  of 
naval  stores.  Then  waiving  the  question  of  contraband,  it  is  sufii- 
cient  to  ask  whether  the  articles,  of  which  this  cargo  is  composed, 
fall  under  the  description  of  naval  stores,  and  that  is  a  question 
which  answers  itself. 

It  is  said  that  the  terms  of  the  letter  seem  to  reserve  the  con- 
sideration of  naval  stores  for  further  discussion,  and  the  Court  is 
requested  to  suspend  its  judgment  till  that  discussion  has  taken 
place.  But  it  is  not  to  be  inferred  from  the  request  made  for 
additional  security,  on  the  part  of  this  country,  that  we  should 
suspend  our  own  declaration  on  the  subject,  which  is  expressed  in 

(a)  July  31st,  1807. 
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"  "^""^  ^^'  ^^'  pitch  and  tar  are  to  be  considered  as  innocent  articles    or  not. 

The         That   is   expressly   determined   by  the   restriction   of  naval  and 

xiEPTTTNTTS 

military  stores,  regarding  which  it  cannot  admit  of  a  doubt  that 

"^  ■  '^°  ■  tliese  articles  are  to  be  included  under  that  description.  I  am  of 
opinion  that,  where  such  articles  occur,  though  the  word  contra- 
band may  be  kept  out  of  sight,  the  Court  is  bound  to  consider 
them  as  of  the  nature  of  contraband,  in  such  a  sense  as  renders  it 
impossible  that  they  could  be  included  under  the  description  of 
innocent  articles. 

This  is  the  general  principle  that  I  feel  myself  bound  to  apply 
to  the  whole  class.  And  in  no  instance  can  the  penalty  of  confis- 
cation be  apj)lied  with  more  propriety  than  in  this  first  case  which 
occurs,  in  which  the  parties  exporting  these  articles  to  the  enemy 
are  British  subjects  domiciled  in  Sweden.  It  has  been  decided, 
both  in  this  Court  and  in  the  Court  of  Appeal,  that  though  a 
British  subject,  resident  abroad,  may  engage  generally  in  trade 
with  the  enemy,  he  cannot  carry  on  such  a  trade  in  articles  of  a 
contraband  nature.  The  duties  of  allegiance  travel  with  them,  so 
as  to  restrain  them  from  supplying  articles  of  that  kind  to  the 
enemy.  This,  however,  I  only  mention  as  an  aggravation  of  this 
particular  case.  On  the  general  question  I  have  no  hesitation 
in  pronouncing  that  the  pitch  and  tar  will  be  subject  to  condem- 
nation. 

But  it  is  contended  that  the  innocent  parts  of  the  cargo  also  and 
the  ship  itself  will  be  subject  to  condemnation,  on  the  known 
principle  that  the  infection  of  contraband  extends  also  to  all 
interests  included  in  the  same  claim  on  behalf  of  the  same  pro- 
prietor. I  could  assent  to  that  argument  if  the  case  stood  only  ou 
the  general  law ;  but  when  I  look  to  the  order  of  government  I 
find  "that  all  other  goods  are  directed  to  be  restored."  So  with 
regard  to  the  ship.  It  has  been  uniformly  held  on  general  prin- 
ciples that  the  vessel  belonging  to  the  proprietor  of  contraband 
goods  is  liable  to  confiscation.  But  the  order  itself,  in  directing 
the  restitution  of  all  other  goods,  implies  that  this  class  of  cases  is 
not  to  be  decided  strictly  on  the  general  principle  of  contraband. 
Swedish  vessels  have  been  allowed  to  go  to  the  ports  of  the  enemy 
with  permitted  goods,  and  this  country  has  acquiesced  in  that 
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indulgence.     I  shall  not,  therefore,  apply  the  principles  of  contra-         1807 

band  to  the  ship  under  this  modified  state  of  the  general  rule.  "^'"    "' 1 

There  is  one  parcel  of  goods,  I  perceive,  in  which  the  bill  of    ,,  The 

D  7       ±  Neptumus. 

lading  has  been  endorsed  over  to  the  consignee  in  Holland,  and 

the  master  in  his  deposition  says,  "that  he  believes  they  would  have 
become  the  property  of  the  consignee  on  arrival."  This,  I  conceive, 
is  such  a  transfer  of  the  property  as  will  render  those  particular 
goods  liable  to  confiscation.  The  innocent  goods,  it  appears,  were 
going  under  a  special  licence  granted  by  the  King  of  Holland  to 
Andersen  &  Co.  at  Amsterdam,  to  import  a  certain  number  of 
cargoes  in  Swedish  ships.  This  has  so  much  the  appearance  of  a 
special  indulto  that  it  may  not  be  without  its  consequence  in  deter- 
mining on  the  national  character  of  a  trade  so  carried  on,  even  on 
the  part  of  Swedish  subjects.  If  it  is  pressed  I  shall  require  some 
explanation  to  be  given  of  the  nature  of  these  licences,  and  of  the 
manner  in  which  they  are  obtained  and  applied. 


THE   FEIENDSHIP.  [6  c.  Rob. 

420.] 

THE  OEOZEMBO.  [6  c.  Rob. 

430.] 

Neutral    Vessel — Employment    by    Belligerent — Conveyance   of   Troops — Gon- 
demnatiuii. 

The  carriage  by  a  neutral  sHp  of  military  persons  irrespective  of 
numbers  in  the  service  of  a  belligerent,  even  if  the  master  is  ignorant  of 
the  character  of  the  service,  renders  such  ship  and  her  cargo  liable  to 
condemnation  (a). 

This  was  the  case  of  an  American  ship  bound  from  Baltimore  ^^,^,^^,^  jg  ^n 
to  Bordeaux  with  thirty  tons  of  fustic  and  4,414  hogshead  staves,  September  24. 
and  ninety  passengers,  French  sailors  shipped  by  direction  of  the 
French  Minister  in  America.    The  ship  was  claimed  by  M.  Gaultier, 
a  Frenchman  by  birth,  but  a  subject  of  the  United  States. 

For  the  captors,  Arnold. 

For  the  claimant,  Laurence  and  Sicabey. 

(a)  See  the  Carob'nu,  ante,  p.  385. 


^00  XlIE  l-'UIEJSUSHIP THE  OROZEMBO. 

1807  Sir  W.  Scott. — This  is  an  American  ship  with  a  few  goods  of 

iept'emhlru'  ^^^^  ^^^^  ^"^^  ^i^^le  valuo,  about  thirty  tons  of  fustic,  and  some 

staves,  which  are  frequently  taken  as  dunnage  or  ballast,  but  very 

Feiendship.    seldom  as  a  principal  cargo.     But  there  is  a  cargo  on  board  of  a 

The         different   kind:    ninety   passengers,    one   American,    five   French 
Oeozembo.  •'    ^  .  .  '        . 

merchants,  and  the  rest  French  military  officers  and  manners,     it 

has  been  objected  that  the  seventh  interrogatory  must  have  been 
improperly  addressed  to  the  witnesses,  since  it  has  extracted  an 
answer  from  the  master  which  could  not  have  been  suggested  by 
the  interrogatory  addressed  in  its  usual  and  proper  form.  The 
master  says  "that  the  vessel  was  not  a  French  transport;  that 
there  were  about  ninety  passengers  on  board,  but  who  paid  for 
their  passage  he  does  not  know ;  that  the  provisions  were  supplied 
by  the  owner  of  the  ship."  These  are  facts  which  do  not  naturally 
arise  out  of  the  interrogatory,  and  so  far  the  question  must  have 
been  irregular.  But  the  answer  is  not  of  a  nature  that  raises  any 
imputation  of  improper  deviation  fi-om  duty  on  the  part  of  the 
Commissioners ;  because,  if  the  question  had  not  been  put  to  the 
witnesses  by  them,  it  is  one  which  I  should  certainly  have  thought 
it  necessary  to  address  to  them.  How  persons,  appearing  like 
those  on  board,  in  a  military  character,  were  taken  on  board  as 
passengers,  how  their  provisions  were  supplied,  are  questions  of 
fact  very  proper  to  be  answered.  Notwithstanding  there  may 
have  been  some  little  irregularity  in  the  form  in  which  the  inter- 
rogatories have  been  put,  with  reference  to  which  the  answer  has 
been  given,  that  the  ship  was  not  a  French  transport,  it  will  not 
be  necessary  to  delay  the  cause  for  the  purpose  of  having  them 
put  again,  under  the  authority  of  the  Court.  That  is  a  point 
which  the  Court  has  to  determine,  on  a  view  of  all  the  evidence, 
and  which  cannot  be  taken  either  way  merely  on  the  master's 
representation.  The  master  knows  little,  and  with  respect  to  what 
he  has  to  disclose,  the  Court  may  very  safely  proceed  on  his 
dejiosition  in  the  present  form. 

The  instructions  of  the  owner  are  produced,  directing  the  master 
"to  go  to  Annapolis,  there  to  take  as  many  passengers  as  you 
can  "  ;  as  if  they  were  to  be  picked  up  accidentally,  and  without 
previous  contract.  They  then  go  on  in  these  tenns :  "  You  must 
go  to  Bordeaux,  and  deliver  the  fustic ;    you  will  endeavour  to 
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preserve  a  good  understanding  between  the  passengers  and  the         1807 

crew,  and  see  that  they  have  their  due  allowance,  according  to  the  ,5.,,^^"^^,- 24.' 

instructions  which  will  be  communicated  to  you."     "  In  case  of 

The 
British  capture  "  (an  event  which  seems  very  reasonably  to  have    Feienbship. 

been  apprehended),  "  or  being  carried  into  a  British  port,  you  will         The 

^PPv  to,"  &c.     It  is  evident  from  these  papers,  and  from  other         

circumstances,  that  there  must  have  been  a  formal  contract  between 

the  owner  and  the  person  who  was  to  pay  the  passage-money  for 

these  mariners.    No  such  instrument  is  produced,  and  on  inquiring 

for  it,  I  am  told  that  it  is  not  in  this  country.     I  am,  therefore, 

left  in  the  dark  as  to  the  terms  of  the  contracting  parties,  and  I 

am  to  determine  from  other  parts  of  the  case  what  the  character  of 

this  vessel  is — whether  she  is  to  be  considered  as  a  neutral  vessel 

carrying   on    an   innoxious   commerce,  or   as   a   transport   vessel 

engaged  in  the  immediate  military  service  of  the  enemy. 

In  order  to  determine  how  far  the  vessel  was  engaged  in  a  com- 
mercial employment,  I  have  little  more  to  do  than  to  look  at  the 
nature  of  this  part,  or  parcel  of  the  cargo,  which  she  carries,  for  so 
it  is  called  by  the  mate,  and  also  by  the  master.  So  little,  however, 
do  the  French  officers  know  of  the  lading,  that  they  depose  "  that 
there  was  no  cargo  on  board,"  and  repeat  "  that  there  was  not  any 
lading  "  over  and  over  again.  I  observe  this  also  more  particularly 
with  respect  to  the  deposition  of  one  person,  M.  Septans,  who  was 
more  immediately  concerned  in  the  transaction,  being  a  sort  of 
superintendent  over  the  rest.  He  says  in  three  distinct  places 
"that  there  was  no  cargo  on  board."  I  am  rather  led  by  this 
manner  of  deposing  to  conjecture  that  it  would  be  found  to  be  one 
of  the  conditions  of  the  contract  (if  it  could  be  inspected)  that 
there  should  not  be  any  cargo  taken  on  board,  but  that  the  whole 
space  should  be  reserved  for  the  accommodation  of  the  passengers  ; 
and  that  these  witnesses  speak  con'ectly  under  the  impression  of 
their  understanding  of  the  contract,  "  that  no  cargo  was  on  board." 

On  this  evidence  I  may,  I  think,  dispose  of  that  part  of  the  case 
which  depends  upon  character,  and  may  determine  that  the  vessel 
has  no  commercial  character  belonging  to  her  that  can  be  said  to 
arise  out  of  the  nature  of  her  lading.  As  far  as  it  is  contended 
that  the  ship  cannot  be  considered  as  a  transport,  because  she  had 
a  cargo   on  board,  I  am  of  opinion  that  all  such  argument  is 
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effectually  answered,  and  that  there  was,  in  the  understanding  of 
the  parties,  no  cargo  on  board,  as  indeed  it  is  a  common  stipula- 
tion with  transports  that  none  shall  be  taken.  It  is  said  that  there 
is  nothing  in  the  form  of  a  charter-party  to  denote  the  vessel  to 
have  been  a  transport  under  contract  with  the  enemy's  Govern- 
ment. I  know  of  no  precise  technical  definition  of  transport 
vessels  more  than  this,  that  they  are  vessels  hired  by  the  Govern- 
ment to  do  such  acts  as  shall  be  imposed  upon  them  in  the  military 
service  of  the  country.  In  this  country  there  is  a  particular 
department  of  office  called  the  Transport  Board,  and  the  vessels 
which  are  hired  by  that  board  are  distinguished  iq  common  lan- 
guage by  the  name  of  transport  vessels.  Other  nations  may  have 
different  modes  of  conducting  this  service,  and  it  is  by  no  means 
essential  to  the  character  of  a  transport  that  she  should  be  char- 
tered in  any  particular  manner,  or  in  any  particular  form  of  words, 
or  by  any  particular  department  of  the  Government.  In  contracts 
made  abroad,  more  especially  where  the  same  opportunities  may 
not  occur,  it  would  be  still  less  to  be  expected  that  they  should  be 
confined  to  particular  forms.  If  French  vessels  are  not  to  be  found, 
others  must  be  employed  on  their  own  terms.  The  form,  there- 
fore, is  of  no  importance.  The  substance  of  the  thing  is  this, 
whether  they  are  vessels  hired  by  the  agents  of  the  Government, 
for  the  purpose  of  conveying  soldiers  or  stores  ia  the  service  of  the 
State.  That  is  the  substance ;  and  it  signifies  nothing  whether 
the  men  so  conveyed  are  to  be  put  into  action  on  an  immediate 
expedition  or  not.  The  mere  shifting  of  drafts  in  detachments, 
and  the  conveyance  of  stores  from  one  place  to  another,  is  an 
ordinary  employment  of  transport  vessels,  and  it  is  a  distinction 
totally  unimportant,  whether  this  or  that  case  may  be  connected 
with  the  immediate  active  service  of  the  enemy.  In  removing 
forces  from  distant  settlements,  there  may  be  no  intention  of 
immediate  action ;  but  still  the  general  importance  of  having 
troops  conveyed  to  places,  where  it  is  convenient  that  they  should 
be  collected,  either  for  present  or  future  use,  is  what  constitutes  the 
object  and  employment  of  transport  vessels.  I  therefore  discai-d 
that  distinction,  that  these  persons  were  not  going  on  an  immediate 
active  expedition. 

Then  what  are  the  circumstances  that  disclose  themselves  in  this 
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case  ?     If  the  contract  is  not  on  board,  but  is  industriously  con-         1807 

cealed  from  the  master,  who  professes  to  know  nothing  about  it,  sgp^cmber'ii^ 

or  if  he  wilfully  suppresses  the  fact,  though  it  is  in  his  knowledge,         I 

that  will  not  defeat  the  Courts  of  the  belligerent  of  their  right  of  Feiendship. 

putting   the   proper   construction   on   the   act   done.      This  then     „  The 

/     ^  ,  .   .  Oeozembo. 

appears  that  it  was  a  transaction  entered  into  with  the  privity  and 

consent  of  the  French  Government.  It  was  done  under  the 
authority  of  what  the  French  call  their  public  functionary,  their 
Minister  Plenipotentiary  in  America.  There  is  an  order  from 
the  representative  of  the  French  Government,  dated  May  31st, 
"  directing  an  officer  by  the  name  of  Aubrey,  in  virtue  of  the  dis- 
position of  the  Minister  Plenipotentiary  resident  in  the  United 
States,  to  disembark  from  the  Eole  and  to  go  on  board  the 
American  ship  the  Union,  destined  immediately  to  France." 
There  is  also  another  paper,  from  the  Commissary  of  Marine  at 
St.  Domingo,  which  grants  "  permission  to  Mr.  Septans,  late 
accountable  agent  to  the  French  ship  the  Felicite,  to  return  to 
France  in  a  neutral  vessel,  on  condition  that  he  should  present 
himself  to  the  constituted  authority  of  the  port  at  which  he  should 
land."  So  in  the  public  papers  the  other  persons  also  are  required 
"  to  render  themselves  at  the  port  of  their  arrival  in  France  to  the 
Bureau  Maritime,  there  to  receive  further  orders."  There  cannot 
be  stronger  evidence  than  this  that  these  persons  are  still  retained 
in  the  public  service.  Then  comes  the  certificate  of  the  French 
consul  at  Maryland,  which  orders  Mr.  Septans  to  go  on  board  as 
accountable  agent  in  this  ship,  to  "  preserve  the  police,"  which  is  a 
strong  term,  and  may  be  supposed  to  include  something  of  military 
discipline,  "  and  to  act  with  the  senior  officers  among  the  pas- 
Eengers,"  manifestly  keeping  up  a  military  subordination ,  "accord- 
ing to  instructions  which  he  would  receive."  No  such  instructions 
are  produced,  but  it  is  clear  that  some  must  have  been  delivered 
which  are  now  withheld.  Then  comes  the  muster-roll,  which 
describes  these  passengers  in  their  several  capacities  as  military 
and  naval  officers,  and  mariners  of  all  classes,  being  the  relics  of 
the  crews  of  two  vessels  going  back  to  France,  still  presei-ving  their 
professional  character  and  situation  as  part  of  the  marine  of 
France,  subject  to  the  orders  of  the  marine  department  on  their 
arrival,  and  going  at  the  expense  of  the  French  Government.  Is 
it  not  ludicrous,  then,  to  speak  of  the  cargo  of  this  vessel  as  being 
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any  other  than  these  passengers  for  whom  the  ship  was  freighted  ? 
I  have  no  doubt  that  if  the  charter-party  was  produced,  which  is 
now  skulking  in  obscurity,  it  would  appear  to  be  a  fundamental 
condition  of  that  contract  that  no  cargo  should  be  taken  on  board. 
Under  these  circumstances  I  am  of  opinion  that  this  vessel  is  to 
be  considered  as  a  French  transport ;  it  would  be  a  very  different 
case  if  a  vessel  appeared  to  be  carrying  only  a  few  individual 
invalided  soldiers  or  discharged  sailors,  taken  on  board  by  chance 
and  at  their  own  charge.  Looking  at  the  description  given  of  the 
men  on  board,  I  am  satisfied  that  they  are  stiU  as  effective 
members  of  the  French  marine  as  any  can  be.  Shall  it  be  said, 
then,  that  this  is  an  innoxious  trade,  or  that  it  is  an  innocent  occu- 
pation of  the  vessel?  What  are  arms  and  ammunition  in  compari- 
son with  men,  who  may  be  going  to  be  conveyed  perhaps  to 
renew  their  activity  on  our  own  shores  ?  They  are  persons  in  a 
military  capacity,  who  could  not  have  made  their  escape  in  a  vessel 
of  their  own  country.  Can  it  be  allowed  that  neutral  vessels  shall 
be  at  liberty  to  step  in  and  make  themselves  a  vehicle  for  the 
liberation  of  such  persons,  whom  the  chance  of  war  has  made  in 
some  measure  prisoners  in  a  distant  port  of  their  own  colonies  in 
the  "West  Indies  ?  It  is  asked,  will  you  lay  down  a  principle  that 
may  be  carried  to  the  length  of  preventing  a  military  officer  in  the 
service  of  the  enemy  from  finding  his  way  home  in  a  neutral  vessel 
from  America  to  Europe  ?  If  he  was  going  merely  as  an  ordinary 
passenger,  as  other  passengers  do,  and  at  his  own  expense,  the 
question  would  present  itself  in  a  very  different  form.  Neither 
this  Court  nor  any  other  British  tribunal  has  ever  laid  down  the 
principle  to  that  extent.  This  is  a  case  differently  composed.  It 
is  the  case  of  a  vessel  letting  herself  out  in  a  distinct  manner, 
under  a  contract  with  the  enemy's  Government,  to  convey  a 
number  of  persons,  described  as  being  in  the  service  of  the  enemy, 
with  their  military  character  travelling  with  them,  and  to  restore 
them  to  their  own  country  in  that  character.  I  do  with  perfect 
satisfaction  of  mind  pronounce  this  to  be  a  case  of  a  ship  engaged 
in  a  course  of  trade  which  cannot  be  considered  to  be  permitted  to 
neutral  vessels,  and  without  hesitation  pronounce  this  vessel  subject 
to  condemnation. 


The  fustic  and  staves  \\  ere  condemned  also. 
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Sir  ~W.  Scott. — This  is  the  case  of  an  admitted  American  vessel;  I807 
but  the  title  to  restitution  is  impugned,  on  the  ground  of  its  having  '"^"^"^^j^^.'^^' 
been  employed  at  the  time  of  the  capture  in  the  service  of  the 
enemy  in  transporting  military  persons  first  to  Macao,  and  ulti-  Oeozembo. 
mately  to  Batavia.  That  a  vessel  hired  by  the  enemy  for  the  sirW.  Soott. 
conveyance  of  military  persons  is  to  be  considered  as  a  transport 
subject  to  condemnation  has  been  in  a  recent  case  held  by  this 
Court,  and  on  other  occasions.  What  is  the  number  of  military 
persons  that  shall  constitute  such  a  case  it  may  be  difficult  to 
define.  In  the  former  case  there  were  many,  in  the  present  there 
are  much  fewer  in  number  ;  but  I  accede  to  what  has  been  observed 
in  argument,  that  number  alone  is  an  insignificant  circumstance  in 
the  considerations  on  which  the  principle  of  law  on  this  subject  is 
built,  since  fewer  persons  of  high  quality  and  character  may  be  of 
more  importance  than  a  much  greater  number  of  persons  of  lower 
condition.  To  send  out  one  veteran  general  of  France  to  take  the 
command  of  the  forces  at  Batavia  might  be  a  much  more  noxious 
act  than  the  conveyance  of  a  whole  regiment.  The  consequences 
of  such  assistance  are  greater ;  and  therefore  it  is  what  the 
belligerent  has  a  stronger  right  to  prevent  and  punish.  In  this 
instance  the  military  persons  are  three,  and  there  are,  besides,  two 
other  persons,  who  were  going  to  be  employed  in  civil  capacities  in 
the  government  of  Batavia.  Whether  the  principle  would  apply 
to  them  alone,  I  do  not  feel  it  necessary  to  determine.  I  am  not 
aware  of  any  case  in  which  that  question  has  been  agitated  ;  but  it 
appears  to  me,  on  principle,  to  be  but  reasonable  that,  whenever  it 
is  of  sufficient  importance  to  the  enemy  that  such  persons  should 
be  sent  out  on  the  public  service  at  the  public  expense,  it  should 
afford  equal  ground  of  forfeiture  against  the  vessel  that  may  be  let 
out  for  a  purpose  so  intimately  connected  with  the  hostile  operations. 

It  has  been  argued  that  the  master  was  ignorant  of  the  character 
of  the  service  on  which  he  was  engaged,  and  that,  in  order  to 
support  the  penalty,  it  would  be  necessary  that  there  should  be 
some  proof  of  delinquency  in  him  or  his  owner.  But  I  conceive 
that  is  not  necessary ;  it  will  be  sufficient  if  there  is  an  injury 
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rea  in  the  owner,  or  in  any  other  person  acting  under  his 
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mens 

authority.  The  master  was  an  involuntary  agent,  acting  under 
compulsion  put  upon  him  by  the  officers  of  the  French  Grovern- 
ment,  and,  so  far  as  intention  alone  is  considered,  perfectly 
innocent.  In  the  same  manner,  in  cases  of  bona  fide  ignorance, 
there  may  be  no  actual  delinquency;  but  if  the  service  is  injurious, 
that  will  be  sufficient  to  give  the  belligerent  a  right  to  prevent  the 
thing  from  being  done,  or  at  least  repeated,  by  enforcing  the 
penalty  of  confiscation.  If  imposition  has  been  practised,  it 
operates  as  force ;  and  if  redress  in  the  way  of  indemnification  is 
to  be  sought  against  any  person,  it  must  be  against  those  who 
have,  by  means  either  of  compulsion  or  deceit,  exposed  the 
property  to  danger.  If,  therefore,  it  was  the  most  innocent  case 
on  the  part  of  the  master,  if  there  was  nothing  whatever  to  affect 
him  with  privity,  the  whole  amount  of  this  argument  would  be 
that  he  must  seek  his  redress  against  the  freighter,  otherwise  such 
opportunities  of  conveyance  would  be  constantly  used,  and  it  would 
be  almost  impossible,  in  the  greater  number  of  cases,  to  prove  the 
knowledge  and  privity  of  the  immediate  offender. 

It  has  been  argued  throughout  as  if  the  ignorance  of  the  master 
alone  would  be  sufficient  to  exempt  the  property  of  the  owner  from 
confiscation.  But  may  there  not  be  other  persons,  besides  the 
master,  whose  knowledge  and  privity  would  carry  with  it  the  same 
consequences  ?  Suppose  the  owner  himself  had  knowledge  of  the 
engagement,  would  not  that  produce  the  mens  rca,  if  such  a  thing 
is  necessary  ?  or  if  those  who  had  been  employed  to  act  for  the 
owner  had  thought  fit  to  engage  the  ship  in  a  service  of  this  nature, 
keeping  the  master  in  jirofound  ignorance,  would  it  not  be  just  as 
effectual,  if  the  mens  rea  is  necessary,  that  it  should  reside  in  those 
persons  as  in  the  owner  ?  The  observations  which  I  shall  have 
occasion  to  make  on  the  remaining  parts  of  this  case  will,  perhaps, 
appear  to  justify  such  a  supposition,  either  that  the  owner  himself, 
or  those  who  acted  for  him  in  Lislion  or  in  Holland,  were  connu- 
snnt  of  the  nature  of  the  whole  transaction.      But  I  will  fii'st  state 
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the  carrying  military  persons  to  the  colony  of  an  enemy,  who  are  ^fjemleru.' 

there  to  take  on  them  the  exercise  of  their  military  functions,  will 

lead  to  condemnation,  and  that  the  Court  is  not  to  scan  with  Friendship. 

minute  arithmetic  the  numher  of  persons  that  are  so  carried.     If  it     „  The 

■^  Oeozembo. 

has  appeared  to  be  of  suiEcient  importance  to  the  government  of 

the  enemy  to  send  them,  it  must  he  enough  to  put  the  adverse 
government  on  the  exercise  of  their  right  of  prevention,  and  the 
ignorance  of  the  master  can  afford  no  ground  of  exculpation  in 
favour  of  the  owner,  who  must  seek  his  remedy  In  cases  of  decep- 
tion as  well  as  of  force  against  those  who  have  imposed  upon  him. 
Having  stated  the  principle  on  which  my  judgment  must  be 
understood  to  rest,  I  will  advert  a  little  to  some  incidental  circum- 
stances of  the  case. 

[The  Coui't  then  examined  the  evidence,  and  concluded :] 

On  every  view  which  I  take  of  the  case,  on  the  principle  of  law 
or  on  the  evidence  of  the  facts,  I  have  no  hesitation  in  pronouncing 
that  this  vessel  Is  liable  to  be  considered  as  a  transport,  let  out  in 
the  service  of  the  Government  of  Holland,  and  that  It  is,  as  such, 
subject  to  condemnation. 


THE  ATALANTA.  [6  c.  Rob. 

THE  CAROLINE.  [6  a  lilb. 

461.] 
daptiire — Neutral    Ship — Despatches    of   Enemij — Fraxidulent    Concealment — 
Condemnation  of  Ship  and  Cargo. 

The  carrying  of  despatclies  of  a  belligerent  on  a  neutral  ship  places 
sncli  ship  in  the  service  of  the  belligerent,  and  the  fraudulent  conceal- 
ment of  such  despatches  subjects  both  ship  and  cargo  to  condemnation. 
But  this  rule  does  not  apply  to  despatches  from  the  ambassador  of 
a  belligerent  in  a  neutral  State  to  his  Government.  Definition  of 
despatches. 

This  was  a  case  of  a  Bremen  ship  («)  and  cargo,  captured  on  a        isos 
voyage  from  Batavia  to  Bremen,  on  the   14th   of  July,   1807,      ^j^^^^' 


(a)  The  ship  in  this  case  had  been      vessel,  in  the  Isle  of  France,  in  the 
recently  purchased  as  an  American      place  of  the  former  vessel  which  had 
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having  come  last  from  the  Isle  of  France,  where  a  packet  con- 
taining despatches  from  the  government  of  the  Isle  of  France  to 
the  Minister  of  Marine  at  Paris  was  taken  on  hoard  hy  the  master 
and  one  of  the  supercargoes,  and  was  afterwards  found  concealed, 
in  the  possession  of  the  second  supercargo,  under  circumstances 
detailed  in  the  judgment. 


[The  first  portion  of  the  judgment  dealt  entirely  with  the  facts 
of  the  case,  and  the  Court  in  conclusion  found  that  "the  fact  of 
a  fraudulent  concealment  and  suppression  [of  puhlic  despatches] 
is  most  satisfactorily  demonstrated."] 

The  case  was  argued  by  the  King's  Advocate,  Laurence  and 
Adams,  for  the  captors;  and  by  Robinson  and  Stoddarf  for  the 
claimants. 

Sir  W.  Scott. — The  question  then  is,  what  are  the 

legal  consequences  attaching  on  such  a  criminal  act  [fraudulent 
concealment  of  despatches],  for  that  it  is  criminal  and  most 
noxious  is  scarcely  denied.  What  might  be  the  consequences  of  a 
simple  transmission  of  despatches  I  am  not  called  upon  by  the 
necessities  of  the  present  case  to  decide,  because  I  have  already 
pronounced  this  to  be  a  fraudulent  case.  That  the  simple  carrying 
of  despatches  between  the  colonies  and  the  mother  country  of  the 
enemy  is  a  service  highly  injurious  to  the  other  belligerent  is  most 
obvious.  In  the  present  state  of  the  world,  in  the  hostilities  of 
European  powers,  it  is  an  object  of  great  importance  to  preserve 
the  connection  between  the  mother  country  and  her  colonies ;  and 
to  interrupt  that  connection,  on  the  part  of  the  other  belligerent, 
is  one  of  the  most  energetic  operations  of  war.  The  importance 
of  keeping  up  that  connection,  for  the  concentration  of  troops  and 
for  various  military  purposes,  is  manifest;  and,  I  may  add,  for  the 
supply  of  civil  assistance  also  and  support,  because  the  infliction  of 
civil  distress,  for  the  purpose  of  compelling  a  surrender,  forms  no 


been  driven  into  the  Isle  of  France 
in  great  distress,  and  there  sold  under 
the  authority  ul'  the  Court  of  Ad- 
miralty of  that  island  with  so  much 


of  the  cargo  as  ■was  required  to 
defray  the  expenses  of  transhipment, 
and  the  purchase  of  the  present 
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mconslderatle  part  of  the  operations  of  war.  It  Is  not  to  he 
argued,  therefore,  that  the  importance  of  these  despatches  might  ^"'i-fi.' 
relate  only  to  the  civil  wants  of  the  colony,  and  that  it  is  necessary  I 
to  show  a  military  tendency ;  because  the  object  of  compelling  a  Atalanta. 
surrender  being  a  measure  of  war,  whatever  is  conducive  to  that  cak)mne. 
event  must  also  be  considered,  in  the  contemplation  of  law,  as  an 
object  of  hostility,  although  not  produced  by  operations  strictly 
military.  How  is  this  intercourse  with  the  mother  country  kept 
up  in  time  of  peace :  by  ships  of  war,  or  by  packets  in  the  service 
of  the  State  ?  If  a  war  intervenes,  and  the  other  belligerent  pre- 
vails to  interrupt  that  communication,  any  person  stepping  in  to 
lend  himself  to  effect  the  same  purpose  under  the  privilege  of  an 
ostensible  neutral  character,  does  in  fact  place  himself  in  the 
service  of  the  enemy  State,  and  is  justly  to  be  considered  in  that 
character.  Nor  let  it  be  supposed  that  it  is  an  act  of  light  and 
casual  importance.  The  consequence  of  such  a  service  is  indefinite, 
infinitely  beyond  the  effect  of  any  contraband  that  can  be  con- 
veyed. The  carrying  of  two  or  three  cargoes  of  stores  is  neces- 
sarily an  assistance  of  a  limited  nature  ;  but  in  the  transmission  of 
despatches  may  be  conveyed  the  entire  plan  of  a  campaign  that 
may  defeat  all  the  projects  of  the  other  belligerent  in  that  quarter 
of  the  world.  It  is  true,  as  it  has  been  said,  that  one  ball  might 
take  off  a  Charles  the  Xllth,  and  might  produce  the  most  disastrous 
effects  in  a  campaign ;  but  that  is  a  consequence  so  remote 
and  accidental,  that,  in  the  contemplation  of  human  events,  it  is  a 
sort  of  evanescent  quantity  of  which  no  account  is  taken  ;  and  the 
practice  has  been  accordingly,  that  it  is  in  considerable  quantities 
only  that  the  offence  of  contraband  is  contemplated.  The  case  of 
despatches  is  very  different ;  it  is  impossible  to  limit  a  letter  to  so 
small  a  size  as  not  to  be  capable  of  producing  the  most  important 
consequences  in  the  operations  of  the  enemy.  It  is  a  service  there- 
fore which,  in  whatever  degree  it  exists,  can  only  be  considered  in 
one  character,  as  an  act  of  the  most  noxious  and  hostile  nature. 

It  has  accordingly  been  so  held  in  decided  cases  that  fully  recog- 
nize the  principle,  for  on  this  lorinciple  the  Constitution  (a), 
was  condemned  ;  and  how  is  that  case  to  be  distinguished  ?     It  is 
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said  that  that  was  not  a  case  of  despatches  simply,  but  that  it  was 
dependent  on  the  modified  relaxation  of  the  principle  of  exclusion 
from  the  colonial  trade  of  the  enemy  in  the  West  Indies  ;  that  it 
was  also  a  case  of  carrying  backwards  and  forwards,  in  two 
separate  instances,  from  the  Havannah  to  Truxillo,  and  back 
again.  But  can  these  circumstances  make  any  difference  ?  The 
exclusion  being  taken  off,  that  trade  stood  upon  the  common 
footing;  and  if  the  cari'ying  of  the  original  despatches  is  no  o£Eence, 
will  the  circumstance  of  being  made  the  Yehicle  of  carrying  the 
answer  to  those  dispatches  make  it  so  ? 

The  case  of  the  Sally  {a)  has  been  mentioned  as  one  in 
which  this  principle  was  not  applied  at  the  commencement  of 
the  late  war ;  but  there  the  despatches  were  not  referable  to  the 
operations  of  war,  or  even  to  the  existence  of  war.  The  vessel  had 
sailed  before  the  knowledge  of  hostilities  ;  and  the  despatches  were 
altogether  of  a  commercial  nature,  from  the  French  Minister  in 
America,  relating  to  a  contract  for  flour,  which  had  been  made 
(wholly  unconnected  with  the  war,  and  prior  to  the  expectation  of 
such  an  event)  for  the  purpose  of  supplying  France  and  the 
French  colonies  in  the  West  Indies  in  a  year  of  great  scarcity. 

The  Hope  (b)  is  another  case  which  has  been  mentioned  as 
an  instance  in  which  the  Superior  Court  passed  over  an  imputa- 
tion of  this  kind,  without  suffering  it  to  obstruct  the  sentence  of 
restitution,  which  was  finally  decreed.  But  in  that  case  it  was 
admitted  that  no  such  paper  was  on  board.  There  was  merely  a 
receipt,  appearing  to  have  been  given  by  the  captain,  for  a  packet 
taken  by  him  from  the  Governor  of  Batavia,  to  be  transmitted  to 
the  Dutch  Minister  in  America,  and  to  be  forwarded  ultimately  to 
Amsterdam.  In  fact,  the  question  was  not  raised ;  it  was  argued 
that  the  packet  might  not  have  been  on  board,  and  that  it  might, 
notwithstanding  the  receipt,  have  been  sent  by  some  other  American 
ship,  of  which  there  were  several  lying  at  Batavia  at  the  same 
time.  The  case  came  before  the  Court  of  Appeal  from  the  Vice- 
Admiralty  Court  at  the  Cape  of  Good  Hope,  and  the  Superior 
Court  acted  on  the  presumption  that  the  Court  below  had  made 
the  necessary  inquiry  and  had  been  satisfied  on  that  point.      The 
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appeal  proceeded  on  other  grounds,  and  therefore  the  question  did        1808 
not  fairly  present  itself,  and  the  Court  of  Appeal,  adopting  the      ^*'^  i ' 
conclusion  of  the  Court  below  upon  the  point,  did  not  think  it         I     " 
necessary  to  direct  further  inquiry  to  be  instituted  upon  this  fact    Atalanta, 
when  the  cause  came  on  to  be  heard  and  when  the  oi^portunity  of 
investigating  it  was  gone  by.      The  effect  of  that  decision,  there- 
fore, has  no  application  to  the  present  question. 

In  the  Trench  Sosfre  (a),  in  which  the  same  fact  came  inci- 
dentally before  this  Court,  the  question  of  law  was  avoided,  as  was 
also  that  of  contraband,  by  the  circumstance  that  before  the  seizure 
the  Cape  of  Good  Hope,  to  which  port  the  vessel  was  going,  had 
ceased  to  be  a  colony  of  the  enemy  and  had  become  an  English 
settlement. 

In  the  Lisettc  (b),  which  had  carried  a  Dutch  packet  in  the 
Danish  mail  bag,  the  vessel  was  captured  on  the  return  voyage, 
and  then  also  a  paper  of  this  description  was  produced  by  a 
■woman,  who  had  so  discredited  herself  by  the  manner  in  which 
she  appeared  to  have  acted,  being  the  person  who  had  taken  the 
papers  on  board  by  fi-aud  against  the  master  (who  had  conducted 
himself  optima  fide,  and  had  exerted  his  utmost  influence  and 
authority  to  prevent  any  papers  from  being  put  on  board),  that  the 
Court  repudiated  her  evidence  altogether,  and  refused  to  act  upon 
it  in  a  case  of  that  description. 

In  all  these  cases  the  principle  was  uniformly  asserted,  although 
the  circumstances  under  which  the  fact  appeared  did  not  lead  the 
Court  to  consider  it  with  that  particularity  which  the  nature  of  the 
present  case  requires.  Unless,  therefore,  it  can  be  said  that  there 
must  be  a  plurality  of  offences  to  constitute  the  delinquency,  it 
has  already  been  laid  down  by  the  Superior  Court,  in  the  Constitu- 
tion, that  the  fraudulent  carrying  the  despatches  of  the  enemy  is  a 
criminal  act  which  will  lead  to  condemnation.  Under  the  authority 
of  that  decision,  then,  I  am  warranted  to  hold  that  it  is  an  act 
Avhich  will  affect  the  vehicle,  without  any  fear  of  incuning  the 
imputation  which  is  sometimes  strangely  cast  upon  this  Court,  that 
it  is  guilty  of  interpolations  in  the  laws  of  nations.  If  the  Court 
took  upon  itself  to  assume  principles  in  themselves  novel,  it  might 

(«)  Ante,  p.  588.  {h)  :,Ui  Mnj,  1807. 
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justly  incur  such  an  imputation,  but  to  apply  established  principles 
to  new  cases  cannot  surely  be  so  considered.  All  law  is  resolvable 
into  general  principles  ;  the  eases  which  may  arise  under  new  com- 
binations of  cii'cumstances,  leading  to  an  extended  application  of 
principles,  ancient  and  recognized  by  just  corollaries,  may  be 
infinite,  but  so  long  as  the  continuity  of  the  original  and  es- 
tablished principles  is  preserved  pure  and  unbroken  the  practice  is 
not  new,  nor  is  it  justly  chargeable  with  being  an  innovation  on 
the  ancient  law,  when,  in  fact,  the  Court  does  nothing  more  than 
apply  old  principles  to  new  circumstances.  If,  therefore,  the 
decision,  which  the  Coui't  has  to  pronounce  in  this  case,  stood  on 
principle  alone,  I  should  feel  no  scruple  in  resting  it  on  the  just 
and  fair  application  of  the  ancient  law.  But  the  fact  is  that  I 
have  the  direct  authority  of  the  Superior  Com-t  for  pronouncing 
that  the  carrying  the  despatches  of  the  enemy  brings  on  the  con- 
fiscation of  the  vehicle  so  employed. 

It  is  said  that  this  is  more  than  is  done  even  in  cases  of  contra- 
band, and  it  is  true  with  respect  to  the  very  lenient  practice  of  this 
country,  which  in  this  matter  recedes  very  much  from  the  correct 
principle  of  the  law  of  nations,  which  authorizes  the  penalty  of 
confiscation.  This  is  rightly  stated  by  Bynkershoek  to  depend  on 
this  fact,  whether  the  contraband  is  taken  on  board  with  the 
actual  or  presumed  knowledge  of  the  owner — I  say  presumed 
knowledge,  because  the  knowledge  of  the  master  is,  in  law,  the 
knowledge  of  the  owner  :  "  Si  scirerif,  ijjse  est  in  clolo,  et  navis 
2)ubiicabitur"  (a).  This  countrj^  which  however  much  its  practice 
may  be  misrepresented  by  foreign  writers,  and  sometimes  by  our 
own,  has  always  administered  the  law  of  nations  with  lenity, 
adopts  a  more  indulgent  rule,  inflicting  on  the  ship  only  a  for- 
feiture of  freight  in  ordinary  cases  of  contraband.  But  the  offence 
of  carrying  despatches  is,  it  has  been  observed,  greater.  To  talk  of 
the  confiscation  of  the  noxious  article,  the  despatches,  which  con- 
stitutes the  penalty  in  contraband,  would  be  ridiculous.  There 
would  be  no  freight  dependent  on  it,  and  therefore  the  same  precise 
penalty  cannot,  in  the  nature  of  things,  be  applied.  It  becomes 
absolutely   necessary,  as  well   as  just,   to   resort  to  some   other 


(a)  Bynker.  I.  P.  c.  12,  p.  95. 
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Then  comes  the  other  question,  whether  the  penalty  is  not  also 
to  be  extended  further,  to  the  cargo,  being  the  property  of  the  Atalanta, 
same  proprietors,  not  merely  oh  continentiani  delicti,  but  likewise 
because  the  representatives  of  the  owners  of  the  cargo  are  directly 
involved  in  the  knowledge  and  conduct  of  this  guilty  transaction  ? 
On  the  circumstances  of  the  present  case,  I  have  to  observe  that 
the  offence  is  as  much  the  act  of  those  who  are  the  constituted 
agents  of  the  cargo  as  of  the  master,  who  is  the  agent  of  the  ship. 
The  general  rule  of  law  is,  that  where  a  party  has  been  guilty  of 
an  interposition  in  the  war,  and  is  taken  in  delicto,  he  is  not  entitled 
to  the  aid  of  the  Court  to  obtain  the  restitution  of  any  part  of  his 
property  involved  in  the  same  transaction.  It  is  said  that  the 
term  "  interposition  in  the  war  "  is  a  very  general  term,  and  not 
to  be  loosely  applied.  I  am  of  opinion  that  this  is  an  aggravated 
case  of  active  interposition  in  the  service  of  the  enemy,  concerted 
and  continued  in  fraud,  and  marked  with  every  species  of  malig- 
nant conduct.  In  such  a  case  I  feel  myself  bound,  not  only  by 
the  general  rule,  oh  continenficmi  delicti,  but  by  the  direct  participa- 
tion of  guilt  in  the  agents  of  the  cargo.  Their  own  immediate 
conduct  not  only  excludes  all  favourable  distinction,  but  makes 
them  pre-eminently  the  object  of  just  punishment.  The  conclusion 
therefore  is,  that  I  must  pronounce  the  ship  and  cargo  subject  to 
condemnation  («). 

(a)  Other  cases  that  have  occurred  on  the  question  of  despatches,  are  the 
Cvitstaidia  (loth  March,  1808),  a  Danish  ship  taken  on  a  voyage  from 
the  Isle  of  France  to  Copenhagen,  having  on  board  a  packet  which  -was 
to  be  deKvered  to  the  French  Ambassador  at  Copenhagen,  to  be  by  him 
forwarded  to  the  departments  of  government  in  France.  Hostilities  with 
Denmark  having  intervened,  the  claims  of  the  Danish  proprietor  could  not 
bo  given.  The  case  was  argued  only,  with  respect  to  the  interest  in  the 
prize,  between  the  ( 'rown  and  the  captors,  and  therefore  no  special  explana- 
tions were  offered  on  the  part  of  the  master.  The  Court  observed,  upon  the 
evidence,  that  the  master  appeared  to  have  taken  charge  of  this  packet 
knowingly ;  and  though  there  did  not  appear  to  have  been  any  fraudulent 
concealment,  he  had  been  in  the  custody  of  a  British  frigate  fifteen  days 
without  making  any  disclosure  of  the  fact ;  that  he  was  part  owner  of  the 
vessel  and  of  the  cargo,  and  had  been  entrusted  with  the  management  of  the 
expedition,    as   agent,   by  his   co-partner;  that  the  case,  therefore,  must 
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The  Court  observed  afterwards : — I  will  mention,  though  it  is  a 
cii'cumstanoe  of  no  great  consequence,  that  I  have  seen  the  des- 

foUow  the  course  of  tlie  Atalanta,  independent  of  tlie  breaking  out  of  Danish 
hostilities,  on  which  only  the  claim  of  the  Crown  was  founded.  That  the 
captors  were  entitled  to  the  condemnation  of  the  ship  and  cargo. 

The  Susan  (Ut  April,  1808),  an  American  vessel,  captured  on  a  voyage 
from  Bordeaux  to  New  York,  having  on  board  a  packet  addressed  to  the 
Prefect  of  the  Isle  of  France  (of  which  it  did  not  appear  that  it  contained 
more  than  a  letter  providing  for  the  payment  of  that  officer's  salary).  The 
master  had  made  an  affidavit  averring  his  ignorance  of  the  contents,  and 
stating  that  the  packet  was  delivered  to  him  by  a  private  merchant  as  con- 
taining old  newspapers  and  some  shawls  to  be  delivered  to  a  merchant  at 
New  York.  The  insignificance  of  such  a  communication,  and  its  want  of 
connection  with  the  political  obj  ects  of  the  war,  were  insisted  upon.  But 
the  Court  overruled  that  distinction  under  observations  similar  to  those 
above  stated ;  and  on  the  plea  of  ignorance  obsei-ved,  that  without  saying 
what  might  be  the  effect  of  an  extreme  case  of  imposition  practised  on  a 
neutral  master,  notwithstanding  the  utmost  exertions  of  caution  and  good 
faith  on  his  part,  it  must  be  taken  to  be  the  general  rule  that  a  master  is 
not  at  liberty  to  aver  his  ignorance,  but  that,  if  he  is  made  the  victim  of 
imposition  practised  on  him  by  his  private  agent,  or  by  the  government  of 
the  enemy,  he  must  seek  for  his  redress  against  them.  That  in  this  instance 
the  master  did  not  appear,  even  from  his  own  account,  to  have  used  any 
caution  to  inform  himself  of  the  nature  of  the  papers ;  that  with  respect  to 
the  disclosure,  although  the  papers  were  not  so  kept  as  to  implicate  him  in 
the  charge  of  a  fraudulent  concealment,  they  were  not  produced  to  the 
captors  as  they  ought  to  have  been.  That  since  it  appeared  that  cases  of 
this  description  were  multiplying  so  fast  as  to  have  produced  four  instances 
of  neutral  vessels  making  themselves  in  this  manner  subservient  to  the 
purposes  of  the  enemy  within  the  present  sitting,  it  was  necessary  to  bo 
known  that  it  would  be  considered  as  a  proof  of  fraud  if  papers  of  this 
description  being  on  board  were  not  produced  voluntarily  in  the  first 
instance.  In  this  case  the  ship  was  condemned,  but  the  cargo  was  restored, 
and  even  that  part  belonging  to  the  owner  of  the  ship,  as  it  did  not  appear 
that  the  master  had  been  appointed  agent  for  the  cargo.  But  (2ud  June, 
1808)  on  prayer  that  the  master  might  be  allowed  his  private  adventure, 
the  Court  observed  that  this  was  a  description  of  cases  in  which  the  usual 
indulgence  of  the  Court,  in  that  respect,  would  be  misapplied.  That  it  was 
an  offence  originating  chiefly  in  the  misconduct  or  culpable  negligence  of 
the  master,  and  that  whilst  he  was  acting  thus  culpably  and  wantonly  with 
respect  to  the  property  of  his  owner,  it  could  not  be  expected  that  he  himself 
should  escape  with  impunity  as  far  as  his  own  adventure  in  that  transaction 
wa;j  concerned. 

Also  the  case  of  the  7/«jje  (9th  April,  1808),  an  American  vessel, 
captured  on  a  voyage  from  Bordeaux  to  New  York,  having  on  board 
various  despatches  to  the  officers  of  government  in  the  French  West  India 
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Sir  W.  Scott. — This  is  the  case  of  a  ship  which  was  captured,  [6  C.  Rob. 
having  on  hoard  despatches  from  the  Minister  and  Consul  of 
France  in  the  United  States  to  the  Grovernment  of  France.  The 
Court  has  hefore  had  repeated  occasion  to  express  its  opinion  that 
the  carrying  the  despatches  of  the  enemy  from  the  colpnies  to  the 
mother  country  is  a  criminal  interposition  in  the  war  that  will  lead 
to  condemnation.  In  this  case  a  distinction  was  taken,  very  briefly 
in  the  original  argument,  which,  I  confess,  struck  me  very  forcibly 
at  the  moment,  that  carrying  the  despatches  of  an  ambassador, 
situated  in  a  neutral  country,  did  not  fall  within  the  reasoning  on 
Avhich  the  general  principle  is  founded  ;  and  I  cannot  but  say  that 

islands  and  the  Isle  of  France.  There  was  also  on  board  a  military  officer 
of  rank,  alile  de  camp  to  General  Villaret,  who  had  lately  come  from 
Martinique,  and  was  returning  to  that  island,  and  who  had  been  shipped 
in  the  character  of  a  merchant's  clerk,  going  to  settle  some  outstanding 
accounts  in  New  York.  The  master  made  an  affidavit  protesting  his  ignor- 
ance, and  stating,  "  that  in  answer  to  a  request  made  to  him,  he  had  refused 
publicly  in  the  coffee-house  at  Bordeaux,  to  take  any  public  papers;  that 
the  papers  in  question  were  brought  on  board  in  the  officer's  baggage,  and 
had  been  stowed  away  in  the  hold  for  want  of  room  in  the  cabin  assigned  to 
him."  The  veracity  of  this  account  was  contradicted  by  a  shipping  paper 
on  board,  from  the  custom  house  at  Bordeaux,  which  described  this  trunk 
"  as  sent  on  board  originally  with  a  direction  that  it  should  be  stowed  in  the 
hold."  The  Court  observed  again,  that  the  general  rule  must  be  held  strong 
against  the  averment  of  ignorance ;  that  the  circumstances  of  the  present 
case  did  not  even  approach  to  a  case  of  that  kind;  that  it  was  scarcely 
credible  that  the  master  could  have  been  deceived  with  respect  to  the 
character  of  a  military  officer  of  high  rank  so  as  to  be  imposed  upon  by  the 
disguise  of  a  merchant's  clerk  which  he  had  pretended  to  assume ;  that  he 
was  further  discredited,  by  the  representation  which  he  had  attempted  to 
impose  upon  the  Court,  respecting  the  manner  in  which  the  trunk  was 
concealed.  The  Court  condemned  the  ship,  but  restored  the  cargo,  though 
the  property  of  the  owner,  as  the  master  did  not  appear  to  have  been 
appointed  super-cargo  or  agent  with  regard  to  the  cargo. 
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the  further  argument  which  I  have  heard  on  that  point,  and  my 
own  consideration  of  the  subject,  have  but  confii-med  the  impres- 
sion which  I  then  received  of  the  solidity  of  this  distinction. 
That  the  carrying  the  despatches  between  the  mother  country  and 
her  colonies  is  criminal  can  hardly  be  doubted  ;  and  I  have  never 
heard  of  a  claim  of  privilege  of  this  kind  being  asserted  on  the 
part  of  any  nation  or  by  any  individual.  On  the  contrary,  the 
artifices  of  clandestinity  and  concealment,  with  which  such  acts 
have  always  been  accompanied,  strongly  betray  the  opinion  which 
the  individuals  themselves  enteriain  of  the  right. 

It  has  been  asked,  what  are  despatches  ?  to  which,  I  think,  this 
answer  may  safely  be  returned :  that  they  are  all  official  communi- 
cations of  official  persons  on  the  public  affairs  of  the  government. 
The  comparative  importance  of  the  particular  papers  is  immaterial, 
since  the  Court  will  not  construct  a  scale  of  relative  importance, 
which  in  fact  it  has  not  the  means  of  doing,  with  any  degree  of 
accuracy  or  with  satisfaction  to  itself;  it  is  sufficient  that  they 
relate  to  the  public  business  of  the  enemy,  be  it  great  or  small.  It 
is  the  right  of  the  belligerent  to  intercept  and  cut  off  all  commimi- 
cation  between  the  enemy  and  his  settlements,  and  to  the  utmost 
of  his  power  to  harass  and  disturb  this  connection,  which  it  is  one 
of  the  declared  objects  of  the  ambition  of  the  enemy  to  preserve. 
It  is  not  to  be  said,  therefore,  that  this  or  that  letter  is  of  small 
moment ;  the  true  criterion  will  be,  is  it  on  the  public  business  of 
the  State,  and  passing  between  public  persons  for  the  public 
service  ?  That  is  the  question.  If  individuals  take  papers  coming 
from  official  persons  and  addressed  to  persons  in  authority,  and 
they  turn  out  to  be  mere  private  letters,  as  may  sometimes  happen 
in  the  various  relations  of  life,  it  will  be  well  for  them,  and  they 
will  have  the  benefit  of  so  fortunate  an  event.  But  if  the  papers 
so  taken  relate  to  public  concerns,  be  they  great  or  small,  civil  or 
military,  the  Court  will  not  split  hairs  and  consider  their  relative 
importance.  For  on  what  grounds  can  it  proceed  to  make  such  an 
estimate  with  any  accuracy  ?  What  appears  small  in  words,  or 
what  may,  perhaps,  be  artfully  disguised,  may  relate  to  objects  of 
infinite  importance  known  only  to  the  enemy,  and  of  which  the 
Court  has  no  means  of  judging.  The  Court,  therefore,  will  not 
take  upon  itself  the  burthen  of  forming  such  a  scale,  but  will  look 
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only  to  the  fact  whether  the  case  falls  within  the  general  descrip-         1808 
tionornot.  _       _       S^^l 

The  circumstances  of  the  present  case,  however,  do  not  hring  it 
within  the  range  of  these  considerations,  hecause  it  is  not  a  case  of     Atalanta. 
despatches  coming  from  any  part  of  the  enemy's  territory  whose         ^hb 

commerce  and  communications  of  every  kind  the  other  helligerent        

has  a  right  to  interrupt.  They  are  despatches  from  persons  who 
are,  in  a  peculiar  manner,  the  favouiite  objects  of  the  protection  of 
the  law  of  nations,  ambassadors,  resident  in  a  neutral  country,  for 
the  purpose  of  preserving  the  relations  of  amity  between  that  State 
and  his  own  government. 

On  these  grounds  a  very  material  distinction  arises  with  respect 
to  the  right  of  furnishing  the  conveyance.  The  former  cases  were 
cases  of  neutral  ships,  carrying  the  enemy's  despatches  from  his 
colonies  to  the  mother  country.  In  all  such  cases  you  have  a  right 
to  conclude  that  the  effect  of  those  despatches  is  hostile  to  yourself, 
because  they  must  relate  to  the  security  of  the  enemy's  possessions 
and  to  the  maintenance  of  a  communication  between  them ; 
you  have  a  right  to  destroy  these  possessions  and  that  com- 
munication, and  it  is  a  legal  act  of  hostility  so  to  do.  But 
the  neutral  country  has  a  right  to  preserve  its  relations  with 
the  enemy,  and  you  are  not  at  liberty  to  conclude  that  any 
communication  between  them  can  partake  in  any  degree  of 
the  nature  of  hostility  against  you.  The  enemy  may  have  his 
hostile  projects  to  be  attempted  with  the  neutral  State  ;  but  your 
rehance  is  on  the  integrity  of  that  neutral  State,  that  it  will  not 
favour  nor  participate  in  such  designs,  but,  as  far  as  its  own 
coimcUs  and  actions  are  concerned,  will  oppose  them.  And  if 
there  should  be  private  reason  to  suppose  that  this  confidence  in 
the  good  faith  of  the  neutral  State  has  a  doubtful  foundation,  that 
is  matter  for  the  caution  of  the  government,  to  be  counteracted  by 
just  measures  of  preventive  policy,  but  is  no  ground  on  which  this 
Court  can  pronounce  that  the  neutral  carrier  has  violated  his  duty 
by  bearing  despatches,  which,  as  far  as  he  can  know,  may  be  pre- 
sumed to  be  of  an  innocent  nature,  and  in  the  maintenance  of  a 
pacific  connection.  One  material  ground,  therefore,  is  wanting  on 
which  the  judgment  of  the  Court  proceeded  in  the  former  cases. 
Another  distinction  arises  from  the  character  of  the  person  who  is 
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employed  in  the  correspondence :  he  is  not  an  executive  officer  of 
the  government,  acting  simply  in  the  conduct  of  its  own  affairs 
within  its  own  territories,  hut  an  amhassador  resident  in  a  neutral 
State  for  the  purpose  of  supporting  an  amicahle  relation  with  it. 

I  have  before  said  that  persons  discharging  the  functions  of 
ambassadors  are,  in  a  peculiar  manner,  objects  of  the  protection 
and  favour  of  the  law  of  nations.  The  limits  that  are  assigned  to 
the  operations  of  war  against  them  by  Vattel  and  other  writers 
upon  those  subjects  are,  that  you  may  exercise  your  right  of  war 
against  them  wherever  the  character  of  hostility  exists.  Tou  may 
stop  the  ambassador  of  your  enemy  on  his  passage  ;  but  when  he 
has  arrived,  and  has  taken  upon  himself  the  functions  of  his  office, 
and  has  been  admitted  in  his  representative  character,  he  becomes 
a  sort  of  middleman,  entitled  to  peculiar  privileges,  as  set  apart  for 
the  protection  of  the  relations  of  amity  and  peace,  in  maintaining 
which  all  nations  are  in  some  degree  interested.  It  has  been 
argued  that  he  retains  his  national  character  unmixed,  and  that 
even  his  residence  is  considered  as  a  residence  in  his  own  country. 
But  that  is  a  fiction  of  law  invented  for  his  further  protection  only, 
and  as  such  a  fiction  it  is  not  to  be  extended  beyond  the  reasoning 
on  which  it  depends.  It  was  intended  as  a  privilege,  and  I  am 
not  aware  of  any  instance  in  which  it  has  been  urged  to  his  dis- 
advantage. Could  it  be  said  that  he  would,  on  that  principle,  be 
subject  to  any  of  the  rights  of  war  in  a  neutral  territory  ?  Cer- 
tainly not.  He  is  there  for  the  purpose  of  carrying  on  the  com- 
munications of  peace  and  amity;  for  the  interest  of  his  own 
country  primarily,  but,  at  the  same  time,  for  the  furtherance  and 
protection  of  the  interests  which  the  neutral  country  also  has  in  the 
continuance  of  those  relations. 

It  is  to  be  considered,  also,  with  regard  to  this  question,  what 
may  be  due  to  the  convenience  of  the  neutral  State :  for  its  interests 
may  require  that  the  intercourse  of  correspondence  with  the  enemy's 
country  should  not  be  altogether  interdicted.  It  might  be  thought 
to  amount  almost  to  a  declaration  that  an  ambassador  from  the 
enemy  shall  not  reside  in  the  neutral  State  if  he  is  declared  to  be 
debarred  from  the  only  means  of  communicating  ^\•ith  his  own. 
For  to  what  useful  purpose  can  he  reside  there,  without  the  oppor- 
tunities of  such  a  communication  ?     It  is  too  much  to  say  that  all 
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the  business  of  the  two  States  shall  be  transacted  by  the  minister         I8O8 

of  the  neutral  State  resident  in  the  enemy's  country.    The  practice      ^"Irii  1 ' 

of  nations  has  allowed  to  neutral  States  the  privilege  of  receiving  ■ 

ministers  from  the  belligerent  States,  and  the  use  and  convenience    Atalanta. 

of  an  immediate  negotiation  with  them.  „  "^^^ 

°  _  _  Caeoline. 

It  is  said,  and  truly  said,  that  this  exception  may  be  liable  to 
great  abuses,  and  so,  perhaps,  will  any  rule  that  can  be  laid  down 
on  this  subject : — 

2[illc  adde  catenas  ; 


Sir  W.  Scott. 


Effugiet  tameii  h 


'((tC- 


Opportunities  of  conveying  intelligence  may  always  exist  in  some 
form  or  other.  It  may  happen  that  much  mischief  may  arise  by 
the  communication  of  news  in  the  private  letters  of  intriguing 
private  men,  or,  as  the  French  Government  has  been  much  in  the 
habit  of  employing  such  characters,  of  intriguing  women ;  but  if 
they  are  not  stamped  with  the  character  of  public  communications, 
this  Court  cannot  pursue  the  consequence  to  the  penalty  of  those 
persons  who  may  be  made  the  vehicles  of  conveying  such  a  corre- 
spondence. It  has  been  argued  truly  that  whatever  the  necessities 
of  the  negotiation  may  be,  a  private  merchant  is  under  no  obliga- 
tion to  be  the  carrier  of  the  enemy's  despatches  to  his  own  govern- 
ment. Certainly  he  is  not ;  and  one  inconvenience  to  which  he 
may  be  held  fairly  subject,  is  that  of  having  his  vessel  brought  in 
for  examination,  and  of  the  necessary  detention  and  expense.  He 
gives  the  captors  an  undeniable  right  to  intercept  and  examine  the 
nature  and  contents  of  the  papers  which  he  is  carrying,  for  they 
may  be  papers  of  an  injurious  tendency,  although  not  such  on  any 
a  priori  presumption  as  to  subject  the  party  who  carries  them  to 
the  penalty  of  confiscation,  and  by  giving  the  captors  the  right  of 
that  inquiry  he  must  submit  to  all  the  inconvenience  that  may 
attend  it. 

Ship  and  cargo  restored  on  payment  of  captor's  expense. 
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Accident, 

loss  of  ship  and  cargo  by,  in  recapture,  389. 

Act 

and  intention  in  trade  with  enemy,  464. 

Admiral, 

right  to  share  of  prize,  3. 

office  of  Lord  High  Admiral  discussed,  560. 

Admikalty, 

droits  of,  419,  438,  559. 

right  of,  to  enemy  vessel  seized  in  port,  559. 

rights  of  the  Crown,  559. 

Admissibility 

in  evidence  of  affidavit  of  captor,  524. 

of  documents  found  on  ship  A.  against  ship  B.,  568. 

Affidavits 

in  proof  of  neutral  property  must  he  unequivocal,  25. 

should  he  negative  as  well  as  affirmative,  28. 

should  go  to  the  property  in  the  goods  when  laden,  when  taken 

and  when  finally  landed,  28. 
as  to  when  blockade  begins,  62. 
by  master  as  to  belief  in  cargo,  202. 
standing  interrogatories  contradicting  depositions,  481. 
of  captor,  admissibility  of,  524. 
as  to  letters,  544. 

Allies, 

property  of,  39. 

captured  ship  in  port  of,  225. 

trading  with  enemy  on  part  of,  595. 

Alteration 

of  date  of  licence  must  be  explained,  326. 
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Ambassador, 

law  as  to,  618. 

law  as  to  despatches  from,  618. 

Amelioration, 

amount  allowed  for,  after  repairs,  226. 

of  stip,  258. 

if  claim  for  refused,  260. 

referred  to  Eegistrar  and  merchants,  261. 

Akrest 

of  goods,  ships,  or  persons  to  serve  in  war,  16. 

Associated  Service,  314. 

Auxiliary  Fleet,  38. 

Average, 

claim  of,  against  ship,  683. 


Bail, 

amount  not  to  be  reduced,  48-1. 

Ballast, 

egress  in,  from  blockaded  port,  355. 

transhipment  to  vessel  in  ballast  at  blockaded  port,  546. 

Bill  of  Lading, 
fictitious,  8,  24. 

neutral  property  must  be  proved  to  be  neutral  at  all  periods,  30. 
holding  out  a  false  destination,  379. 

Blockade, 

how  exists  (1)  de  facto;  (2)  by  declaration,  88. 

strict  proof  of,  required,  5. 

evidence  of,  5,  64. 

violation  of,  aifects  ship,  not  cargo,  with  exceptions,  54. 

when  effective,  54. 

notification  of,  54,  84,  292. 

at  entrance  to  port,  54. 
warning  on  the  spot  sufficient  notice,  54. 
may  exist  without  public  declaration,  56. 
defado,  88. 

vessel  leaving  blockaded  port  with  cargo,  58. 
any  vessel  leaving  liable  to  seizure,  60. 
may  exist,  though  blockading  force  away,  58,  91. 
matters  to  be  proved  on  question  of  blockade,  64. 
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constituted  (1)  by  a  force;  (2)  by  a  prohibition,  59. 

neutral  may  not  purcbase  in  port  after  blockade,  64. 

object  of,  60. 

■when  neutral  sbip  may  depart,  86. 

bond  fide  sMpment  before  blockade,  86. 

egress  as  culpable  as  ingress,  60,  86,  94,  195,  note,  196,  292,  310. 

egress  in  ballast,  355. 

owners  of  cargo  must  prove  absence  of  notice  of,  63. 

declaration  of,  without  investment  not  legal,  63. 

no  de  facto  investment,  63. 

law  requires  actual,  65. 

notification   cannot  be  extended  by   commander  of  blockading 

sbip,  84. 
port  or  ports  must  be  specified,  84. 
master's  act  to  be  considered  as  tbat  of  owners,  87. 
notoriety  of,  supersedes  need  of  notice,  88. 
furtber  proof  of,  allowed,  85. 
must  be  intimated  to  neutral  merchants,  88. 
ship  condemned  for  attempt  to  enter  port,  89. 
absence  of  notice  immaterial  if  knowledge  shown  in  fact,  89. 
sailing  with  intention  to  break,  89. 

continuance  of,  must  be  presumed  till  notification  revoked,  94. 
approach  to  port,  to  inquire  if  blockade  still  exists,  147,  427. 
inquiries  allowed,  147. 

but  must  not  be  obtained  at  mouth  of  port,  149. 
notice  of,  must  be  revoked,  or  blockade  must  be  presumed,  194. 
neutral  master  may  not  plead  ignorance  of,  195. 
de  facto  and  notification  distinguished,  197. 
offence  of  breaking,  complete  when  vessel  leaves  on  voyage  for 

blockaded  port,  195. 
in  a  state  of  war  existing  or  imminent,  property  shall  be  held  to 

continue  as  it  was  at  time  of  shipment  till  delivery,  151. 
actual  sailing  enough  for  offence  where  notification,  197. 

not  enough  where  de  facto  blockade,  197. 
bond  fide  mistake  as  to,  197. 
where  a  man  knows  of  blockade,  but  breaks  it  by  egress  because 

no  notification  to  his  own  country,  he  will  not  be  excused, 

195,  note, 
licence  may  be  granted  to  enter  blockaded  port,  198. 
presumption  of  right  to  leave  it,  198. 
ship  breaking,  liable  to  capture  till  end  of  voyage,  207. 
one  week's  notice  of,  held  insufficient,  208. 
inevitable  necessity  the  only  justification  for  breach  of,  205. 
loading  of  cargo  continued  after  notice  of,  renders  ship  liable  to 

condemnation,  238. 
compulsion  to  enter  port,  417. 
want  of  provisions  seldom  excusps  entry,  417. 
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after  notice  even  approact  to  port  renders  liable  to  condemnation , 
427. 

non-eflective,  279. 

escaped  ship  captured  by  ship  not  engaged  in  blockade  restored, 
279. 
but  cargo  condemned,  279. 

alteration  of  destination  of  contraband  cargo,  289. 

relaxation  in  favour  of  neutral  cargo  owner  ignorant  of  existence, 
292. 

reasonable  time  must  be  allowed  to  countermand  goods,  306. 

liability  of  principal  for  act  of  agent,  306. 

restitution  of  goods  where  breach,  306. 

no  breach  where  goods  ordered  for  shipment  from  blockaded  port, 
but  actually  shipped  from  another,  310,  348. 

inland  breach  unrecognized,  311. 

the  Law  of  Nations  applies  to  non-European  merchants,  317. 

inland  navigation — ingress  or  egress,  348. 

transfer  of  ship  from  one  neutral  owner  to  another  in  port,  355. 

liability  of  cargo  owner,  358. 

inference  ship  is  entering  in  interests  of  cargo,  358. 

conduct  of  master  in  trying  to  run,  presumptively  binds  owner  of 
cargo,  467. 

knowledge  of  cargo  owner  at  time  of  shipment  is  conclusive  pre- 
sumption of  breach,  467. 

liability  of  cargo  owner  for  act  of  master,  467. 

fraud  of  master  on  belligerent,  467. 

intoxication  of  master  no  excuse  for  breach  of,  470. 

false  papers,  470. 

attempt  to  break,  470. 

master's  duty  to  leave  upon  notice,  481. 

duty  of  vessel  warned,  467,  481. 

proximity  to  port  of  neutral  ship,  521. 

presumption  of  intent  to  break,  521. 

purchase  of  ship  in  blockaded  port,  528. 

termination  of  voyage,  what  amounts  to,  528. 

entry  into  a  port  of,  in  distress,  528. 

interruption  of,  by  belligerent,  533. 

resumption  of,  by  belligerent  after  interruption,  533. 

notification  to  neutrals  of,  533. 

extinction  of  notification,  533. 

goods  brought  out  of  blockaded  river  in  lighters,  516. 

transhipment  to  vessel  in  ballast,  546. 

construction  of  Orders  in  Council  as  to,  547,  572,  580. 

intention  to  break,  571. 

neutral  and  enemy  ports  adjacent,  571. 

ratification  of,  when  established  by  commander,  573. 

authority  of  navnl  commander  In  establish,  57.'?. 
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notice  to  neutrals,  573. 

in  de  facto,  less  formal  notice  required,  573. 

subsequent  invalidation  of  notice,  573. 

irregularity  of  commander  of  squadron,  575. 

how  imposed,  575. 

what  is  blockade,  579. 

rights  of  neutral  ships  in  ballast,  577,  579. 

permission  to  trade  to  neutral  port,  580. 

by  leave  of  Order  in  Coimoil,  580. 

breach  of  permission,  580. 
capture  on  subsequent  voyage,  580,  and  notes,  581. 
liability  of  ship  or  cargo  after  cessation,  587. 
withdrawal  of,  587. 

Boats, 

joint  capture  by,  397. 

ship  in  sight  to  which  boats  belong  where  joint  capture,  397. 

claims  of,  ux  capture,  397,  398. 

Bond 

to  restore  on  conclusion  of  war,  529. 

Bottomry,  456,  585. 

restoration  refused  to  British  holder  of  bond,  456. 

British  Merchant, 

trades  with  enemy,  539. 

British  Subject, 

enemy  at  time  of  adjudication,  459. 


Cabotage,  16. 

Captor, 

true  rule  as  to  property  vesting  in,  41. 

law  as  to  possession  by,  66. 

liability  for  expense  of  commission  of  appraisement  and  sale, 

235. 
may  be  deprived  of  costs  for  irregularity  in  bringing  evidence, 

237. 
responsible  for  act  of  agent,  271. 
not  liable  for  loss  of  goods  without  negligence,  401. 
where  due  diligence,  401. 
may  not  imprison  unless  necessary,  417. 

R.  S  S 
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liability  for  damages,  209,  381,  417,  454. 
must  take  vessel  to  convenient  port,  437. 
liable  for  value  of  prize  lost  througb  negligence  of  prize  master, 

271. 
expenses  allowed  where  false  papers,  318. 
cargo  restored,  336. 
on  restitution,  326. 
insurance  paid  by  captor,  336. 
bound  for  safe  and  fair  custody,  337. 
depositions  not  received,  343,  note. 

expenses  allowed  wliei-e  inland  egress  from  blockaded  port,  34S. 
duty  of,  370. 

must  proceed  to  judgment  with,  reasonable  expedition,  370,  449. 
compensation  awarded  against,  370. 
demurrage  awarded  against,  374. 
neglect  of  duty  by,  381. 
failure  to  proceed  to  adjudication,  383. 
freight  allowed  to,  392. 
vessel  lost  through  negligence  of,  395. 
liabUity  for  freight  in  above  case,  395. 
non-consent  of,  to  release,  441. 
right  conferred  on,  by  seizure,  449. 
duty  upon  seizure  to  bring  to  adjudication,  370,  449. 
when  the  interest  vests  in,  456. 
may  justify  the  seizure,  454. 
constructive  joint  captor,  474. 
duty  of,  499. 
affidavits  of,  524. 
title  of,  545. 
right  of,  to  freight,  552. 
duty  of  salvors,  555. 
may  not  claim  value  of  cargo  spent  on  captured  ship  restored, 

583. 
right  to  intercept  despatches,  607. 

Capture 

in  neutral  port,  7. 

■hi  transitu,  28. 

considered  as  delivenj,  31,  138,  140. 

admiral's  right  to  share  of  prize  on  capture,  3,  407. 

of  neutral  ship,  20. 

of  vessel  nominally  neutral,  31. 

leaving  blockaded  port,  58. 
of  neutral  ship,  70. 

of  property  sent  from  hostile  colony,  74. 
the  striking  of  colours  the  real  de/Utio,  123. 
by  boat's  crew  from  naval  station,  118. 
of  neutral  ship  trading  with  enemy,  127. 
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effect  of  delay  in  entering  appearance  in  proceedings  on,  137. 

of  neutral  ship  taken  engaged  in  coasting  trade  of  enemy,  141. 

of  cargo  transferred  in  transifn,  149. 

flag-eighth,  3,  407. 

de  facto  and  by  construction,  180. 

separate  service  by  order  of  Admiralty,  right  of  admiral  to  share, 

407. 
joint  capture,  179,  187,  255,  314,  407. 
where  army  and  navy  concerned,  187. 
vessel  breaking  blockade  liable  to,  till  end  of  voyage,  207. 
captured  cargo  sold,  proceeds  less  than  value,  208. 
diversion  of  attention  not  enough  in  joint  capture,  256. 
illegal  condemnation,  258. 

and  condemnation  of  ship  sailing  under  wrong  flag,  409. 
in  neutral  territory,  412. 
of  cartel  ship,  how  protected,  271. 
essentials  constituting,  312. 
validity  of,  not  affected  by  passage  of  captor  through  territorial 

waters,  323,  499. 
insurance,  rules  as  to,  paid  by  captor,  336. 
of  goods  consigned  to  neutral  port ;  hostile  destination,  353. 
constructive  joint  capture,  397,  551. 
claims  of  a  ship's  boat  in,  397. 
joint  capture  where  King's  ship  in  sight,  474. 
presumption  of  law  in  joint  capture,  474. 
private  vessel  in  joint  capture,  474. 
commencement  of,  499. 
and  transfer  of  British  ■\"essel,  545. 
effect  of  treaty  of  peace  on,  545. 
of  a  second  prize  by  prize  crew,  548. 

right  of  original  crew  to  share  in  second  prize,  548. 
what  entitles  privateer  to  share  in  joint  capture,  551. 
duty  of  salvors,  555. 
convenient  port,  555. 

right  of  naval  officer  and  passengers  to  share  of  pi'ize,  567. 
on  subsequent  voyage  in  blockade,  580. 
after  cessation  of  blockade,  587. 
of  enemy  ship  sold  to  neutral  and  lying  in  neutral  port,  591. 

Cargo, 

property  in,  must  be  continued  and  complete,  21. 

neutral,  6,  20. 

non-contraband  goods  part  of  cargo  with  contraband  condemned, 

37. 
liability  of  owner  of,  in  blockade  runner,  54. 
condemnation  of,  with  ship  for  blockade  running,  60. 
owners  of,  must  prove  receipt  of  no  notice  as  to  blockade,  62. 
laden  before  commencement  of  blockade,  86. 
ss2 
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condemned  Tnth  ship  wliere  claimant  not  real  owner  of  ship, 

129. 
interest  of  cargo  owner  in  ship,  146. 
where  part  neutral,  part  enemy,  condemnation,  168. 
where  captured  cargo   sold,   and  proceeds  less  than  value,    on 

restoration  captors  held  not  liable  for  damages,  208. 
sale  of,  208. 

master  must  depose  as  to  his  belief  that  cargo  is  as  claimed,  202. 
shipment  before  war,  or  prospect  of,  209. 
pre-emption  of,  212. 
loading  of,  after  notice  of  blockade,  238. 
and  ship  condemned  for  fraud,  246. 
neutral  cargo  owner  and  blockade,  rule  relaxed,  292. 
condemned  for  breach  of  blockade  where  ship  restored,  286. 

destination,  301. 
and  ship  condemned  for  contraband,  309. 
illegal  origin  of,  318. 
prima  facie  neutral,  318. 
liability  of  cargo  owner,  358. 

must  be  within  enemy  possession  or  power,  to  get  salvage  for,  365. 
master  ought  to  know  character  of  his  own  cargo,  382. 
of  neutral  ship  trading  between  ports  of  two  belligerents,  399. 
liability  of  owner  of,  on  convoyed  ship,  441. 
eflect  of  rescue  by  neutral  master  on,  458. 
neutral  cargo  on  enemy  ship,  effect  of  rescue,  458. 
liability  of  owner  in  blockade,  467. 
sale  of,  at  sea  by  neutral  vessel,  479. 
amount  of  bail,  484. 
reduction  in  value  of,  484. 
intention  to  sell,  at  intermediate  port,  495. 
immediate  destination  of,  515. 
condemned  owing  to  proximity  of  port  of  naval  equipment,  532. 

for  destination,  533. 
forfeiture  of  share  of,  by  British  merchant  for  trading  with  enemy, 

539. 
and  neutral  ship  condemned  for  carrying  belligerent  despatches, 

607. 
effect  of  unlivery  by  order  of  the  Court,  550. 
cargo  owner's  right  to  demand  continuance  of  voyage,  550. 
brought  to  port  of  destination  entitles  captor  to  freight,  552. 
value  of,  applied  to  repair  of  ship,  583. 
sold  to  defray  expenses  of  transhipment,  608,  note. 

Carkvixq  Trade,  217. 

Cartel  Ship,  403. 

may  not  trade  with  enemy,  403. 
principle  of  prntertioii,  271. 
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Cartel  Ship — cvntiimed. 

capture  on  voyage  to  take  up  duty,  271. 

nature  of  vessel  to  be  employed  as,  274. 

fair  and  honest  intention,  277. 

safe  conduct  to  be  obtained,  276. 

costs  given  against,  for  irregular  conduct,  278. 

commercia  helli,  274. 

ltd  eiindum  et  redeunduiii,  274. 

Character,  Nationax,  • 

presumption  of,  of  sbip,  31. 

generally  determined  by  residence  of  owner,  31,  33,  3o. 
of  master,  31. 

of  ship,  how  determined,  31. 
general  rule  as  to,  33. 
special  circumstances  may  vary  rule,  31. 
of  ship  may  be  presumed  from  traffic  in  which  engaged,  31. 
doctrine  as  to  character,  35. 
nature  of  cargo  and  buUd  may  determine,  32. 
of  cargo  does  not  affect  ship,  60. 
of  property  cannot  change  in  transitu,  74. 
of  person  gained  by  residence  ceases  with  residence,  251. 
of  claimant  of  ship,  251. 

of  cargo,  251. 
what  enough  to  divest  a  man  of,  475. 
intention  to  leave  a  country,  insufficient,  475. 
the  doctrine  of  occupation,  480. 
effect  of  fisherman  visiting  port  for  bait,  480. 
of  merchants  discussed,  485. 
merchant  may  have  two  national  characters,  485. 
change  of,  of  port,  588. 

Charter  Party, 

clauses  as  to  capture,  550,  note. 

Claims 

should  be  specific,  76. 

Close  of  War, 

restitution  at,  453. 

Coasting  Trade 
of  enemy,  631. 

Colony  of  Enemy, 

neutral  trade  with,  illegal,  11. 

neutral  goods  in  transit  from  enemy  country  to  enemy  colony, 

freight  forfeited,  217. 

cargo  and  freight  forfeited,  301. 
becoming  British  colony,  464. 
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Commercial  Port 

in  same  bay  as  port  of  naval  equipment,  532. 

Common  Enterprise,  179. 
alone  not  sufficient,  184. 
actual  contribution  to  capture  needed,  179. 
contribution  of  endeavour  as  well  as  a  general  intention,  186. 

Concealment 

of  enemy  interest  by  neutral,  'lHo. 
of  despatclies  by  neutral  Ship,  607. 

Condemnation, 

principles  of,  14,  39. 

things  liable  to,  14. 

of  enemy  ship  and  cargo  in  neutral  port,  7. 

property  captured  in  transitu  is  liable  to,  2H. 

of  ship  and  cargo  for  blockade  running,  60. 

sentence  of,  necessary  to  transfer  the  property  in  prize,  78. 

the  title  deed  of  the  ship,  79. 
not  legal  in  a  certain  case,  78. 
for  attempt  to  enter  blockaded  port,  89. 
of  cargo  when  ship  escapes,  100. 
of  property  of  person  trading  with  pubhc  enemy,  104. 
if  a  want  of  hona  fides  in  shipper,  innocent  cargo  may  be  subject 

to,  125. 
neutral  ship  de/ado  British  condemned,  127. 
where  claimant  not  real  owner  of  ship,  129. 
liability  to,  of  cargo  of  cargo  owner  with  interest  in  ship,  146. 

of  neutral  refusing  to  be  searched  by  beUigerent,  152, 
160. 
of  cargo,  where  part  enemy,  part  neutral,  168. 
to  Crown,  193  (a), 
of  ship  by  enemy  Prize  Court,  225. 

when  loading  continues  after  notification  of  blockade,  238. 
illegal,  258. 
of  cartel  ship  caught  trading  with  enemy,  even  though  goods 

restored,  403. 
of  ship  with  contraband,  exception  to  rule,  309. 
lying  in  neutral  port  invalid,  839. 
but  may  be  valid,  339. 
of  goods  consigned  to  neutral  port  with  hostile  destination,  353. 
of  deed  of  transfer  where  enemy  interest  remaining  in  property, 

363. 
of  neutral  ship  employed  by  belligerent,  385. 

even  after  cessation  of  service,  385. 
of  cargo  of  neutral  ship  in  trade  between  two  belligerents,  399. 
liability  to,  of  cargo  where  rescue  attempted  by  neutral  master,  458. 
of  ship  carrying  on  coasting  ti'ade  of  enemy  with  false  papers,  531. 
by  foreign  Prize  Court,  545. 
of  neutral  ship  and  cargo  employed  in  conveyance  of  ti'oops,  599. 
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Consignment 
to  enemy,  28. 

Continuous  Voyage,  248,  495,  505,  509. 
the  Essex  leading  case,  509. 

Contraband, 

■what  iis,  what  is  not,  1. 
classes  of,  enumerated,.!, 
principles  of  law  as  to,  1. 
things  declared  to  be  contraband, 

butter,  3. 

coals,  d. 

masts,  13,  37,  490. 

salt,  3,  141. 

saltpetre,  6. 

West  India  produce,  8,  36. 

pitch  and  tar,  2,  125,  146,  152,  309,  384,  595. 

peltries,  109. 

sugar,  115. 

salted  fish,  101. 

rice,  101. 

com,  113. 

Spanish  ■wool,  515. 

tallo'w,  3. 

wine,  101,  521. 

oU,  101. 

brandy,  5,  108,  113,  114,  350,  521. 

barilla,  360. 

hemp,  60,  152,  298,  368. 

cheeses,  100,  332. 

iron,  298. 

sheathing  copper,  171. 

sail  cloth,  171,  264. 

ship  timber,  332. 
things  declared  not  to  be, 

oU,  6. 

■wine,  9. 

money,  9. 

vin^wrought  iron  [in-uiaiscui  tisus),  60,  102. 

tar,  pitch,  and  hemp  may  not  be,  152,  368. 

taUow,  264. 

resin  consigned  to  mercantile  port,  433. 

ship  timber,  289. 
non-contraband  goods  part  of  same  cargo  as  contraband,  12,  37,  38. 
reference  to  registrar  as  to  nature  of  cargo,  36. 
delictum  necessary  at  time  of  seizure,  571,  587,  588. 
except  where  false  papers,  591. 
change  of  nationality  of  port,  jSS. 
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Contraband — cvn t in  mil. 

port  of  destination,  100,  103,  588. 

cargo  attended  only  with  loss  of  freight,  60. 

reference  to  experts,  60. 

neutral  ship  condemned  for  carrying  other  things  loaded  with,  12, 

37,  38. 
penalty  does  not  attach  on  return  voyage,  59. 
articles  ancipitia  usus,  100,  264,  433. 
final  destination  to  govern,  100,  103. 
catalogue  of,  has  varied,  100. 
general  rule  as  to  provisions,  102. 
what  preserves  them  from  taint,  102. 
test  is,  whether  going  to  military  use,  103. 
penalty,  how  far  carried,  289. 
ship  condemned  exception  to  general  rule,  309. 
articles  outside  a  licence  held  to  be,  326. 
test,  destination,  as  to  ambiguous  timber,  332. 
all  unexcepted  by  treaty  to  be  considered  contraband,  332. 
where  a  licence  non-enumerated  articles  condemned,  360. 
master  not  entitled  to  freight  when  cargo  contraband,  382. 
ignorance  of  master  as  to  contraband  cargo,  382. 
immediate  destination,  515. 
trading  of  an  ally  with  enemy,  595. 
may  make  other  goods  on  board  liable  to  condemnation,  598. 

CONTEACT 

of  carriage  between  shipowner  and  cargo  owner,  550. 
effect  of  order  of  Court  as  to  unlivery,  550. 

Contribution 

of  endeavour  to  capture,  179. 

Convenient  Port,  499. 

salvors  bound  to  take  ship  to,  bob. 

defined,  555. 

bulk  not  to  be  broken,  556. 

reference  to  registrar  and  merchants  as  to  damage,  556. 

Convoy,  441. 

search  resisted,  441. 

right  to  share  of  salvage  by  convoying  vessel,  492. 

Co-operation 

between  army  and  uavy  in  cases  of  joint  capture,  1n7. 
of  privateer,  551. 

Costs 

and  damages,  privateer  uuudemned  iu,  20. 

second  seizor  may  have  to  paj',  54. 

against  captor  for  misconduct,  56,  note. 

captor  deprived  of,  for  irregvilarity  of  procedure,  237. 
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Costs — continutd. 

and  damages  given  when  ship  seized  without  reasonable  cause, 
352. 
given  against  captor,  381,  454. 

Court, 

discretion  as  to  proportion  of  salvage,  12. 

Crown, 

right  of,  to  release  before  adjudication,  441. 
right  as  to  droits  in  Admii-alty.      See  Admiralty. 


Damages 

for  loss  by  sale  of  cargo,  20S. 

in  the  nature  of  demurrage  ordered  to  be  paid  by  H.  M.  Govern- 
ment, 439. 
for  imprisonment  by  captors,  417. 

against  captor  for  not  taking  vessel  to  a  convenient  port,  437. 
and  costs  when  ship  seized  without  reasonable  cause,  352. 
given  against  captor,  381,  454. 

Declaeation 

of  war  not  established  by  Order  in  Council  as  to  reprisals,  22. 

Delay 

in  entering  appearance,  137. 
in  exercising  pre-emption,  439. 

Delivery, 

capture  considered  as,  31,  138. 
with  exception,  140. 

Demurrage,  137. 

allowed  where  delay  in  appearance  on  part  of  captors,  374. 

where  captors  take  to  inconvenient  port,  437. 
H.  M.  Government  held  liable  for  damages  in  the   nature  of 

demurrage,  439. 
for  delay  of  exercise  of  right  of  pre-emption,  439. 
a  month  given  to  ship,  352. 
against  a  captor,  374. 

Deposition, 

facts  suppressed  in,  480,  note, 
interrogatories  contradicting,  481. 
of  crew  of  captured  ship,  524. 
contradiction  of,  by  captor's  affidavit,  524. 

Derelict, 

amount  of  salvage  allowed  tor  recapture,  554. 
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Despatches, 

carriage  of,  by  neutral  ship,  607. 

from  ambassador  to  his  own  government,  607. 

definition  of,  616. 

fraudulent  concealment  of,  608. 

master  should  inform  himself  as  to  nature  of  papers,  614. 

carriage  of,  from  enemy  colony  to  mother  country,  615. 

law  as  to  ambassadors',  618. 

right  of  private  merchant  to  carry,  619. 

Destixatio2<- 

of  contraband  altered,  289. 

if,  to  blockaded  port  makes  a  cargo  contraband,  289. 

alteration  of,  cargo  immune,  but  expenses  allowed  to  captors,  289. 

carriage  of  contraband  with  false  destination  condemns  both  ship 

and  cargo,  298. 
original  destination  material,  301. 
false,  309,  379. 

dissembled,  ship  and  cargo  condemned,  350. 
ultimate  hostile  destination,  353. 
of  contraband  discussed,  491. 
actual,  of  ship,  515. 
tdtimate,  of  cargo,  515. 

cargo  must  be  brought  to,  to  entitle  captor  to  freight,  552. 
port  of,  688. 

Detached  Service  Discussed,  314. 
warship  away  from  squadron,  314. 

Detention 

of  ships,  persons,  goods  to  serve  in  war,  16. 

Deviation,  505. 

landing  and  reshipping  of  cargo,  505. 

Divestment, 

ship  must  be  brought  infru  jineaidia  to  divest  owner,  39. 

DoiiiciL,  20,  33,  241. 

time  of  stay  in  foreign  country,  241. 

Donations,  4S,  51,  52. 

subject  to  the  ordinary  salvage  on  restitution,  48. 

Droits  of  Admiralty,  419,  438,  559. 
distinguished  from  prize,  Us. 
discussed,  230,  231,  notes,  377,  379. 
taken  by  non-commissioned  captor,  479. 

Duress,  385. 
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Embargo, 

a  provisional  seizure,  459. 

Enemy 

subject  resident  in  neutral  territory,  20. 

sliip  in  neutral  port,  7. 

goods  captured  on  neutral  ship,  141. 

interest  concealed  by  neutral,  265. 

interest  in  neutral's  cargo,  265. 

cessation  of  enemy  interest  in  property,  363. 

trading  with,  act  and  intention  necessary  to  condemn,  464. 

a  British  subject  at  time  of  adjudication,  459. 

ship,  transfer  to  neutral  purchaser,  liens,  518. 

coasting  trade  of,  531. 

trading  of  ally  with,  595. 

Evidence,  505. 

of  blockade,  5.     See  Blochudr. 
of  fraud,  76. 
of  importation,  514. 

admissibility  of  document  found  on  board  A.  in   suit  against 
ship  B.,  568. 


False  Papers, 

a  case  for  further  proof,  77. 

Fishing  Vessel, 

sale  of  cargo  at  sea  by  neutral,  478. 
visit  to  port  for  bait,  478. 

Flag, 

character  given  to  ship  by,  409. 

Foreign  Prize  Court, 
condemnation  by,  545. 

Fraud,  299. 

evidence  of,  76. 

ship  and  cargo  condemned  for,  246. 

fraudulent  transfer,  127. 

of  master  on  belligerent  in  blockade,  467. 

binds  owner  of  cargo,  467. 
fraudulent  concealment  of  despatches  by  neutral  ship,  606. 

Freight, 

payment  of,  by  Crown,  13,  17. 
forfeiture  of,  125. 
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Freight — continued. 

freighting  to  enemy  not  lending,  60. 

settlement  of,  for  transhipment  of  prize  goods  between  ship,  cargo, 

and  shippers,  138. 
reference  to  registrar  and  merchants,  140. 
right  of  shipowner  to,  138. 
amount  of  allowance  to  neutral  ship  taken  carrying  on  the  coasting 

trade  of  the  enemy,  141. 
refused  to  neutral  vessel  carrying  on  coasting  trade  of  enemy,  145. 
"  are  not  to  trade  on  freight  between  the  ports  of  the  enemy,"  145. 
and  expenses  allowed  as  a  charge  upon  cargo,  202. 
payable  on  recapture  by  cargo,  less  one-eighth  salvage,  261. 
and  expenses  allowed  where  captured  things  ancipitls  usus,  264. 
forfeiture  of,  217. 

not  due  for  goods  not  carried  to  destination,  424. 
where  due,  424. 
registrar  and  merchants  not  bound  by  rate  of  freight  in  charter, 

430. 
no  freight  due  upon  recapture,  295. 
settlement  of,  for  transhipment  of  prize  goods,  138. 
forfeiture  of,  where  ship  restored,  217. 

and  expenses  where  cargo  contraband,  301. 
expenses  of  captors,  priority,  356. 
master  not  entitled  to,  where  cargo  contraband,  even  if  ignorant, 

382. 
allowed  to  captors,  392. 
captor  liable  for  freight,  395.      .  » 
and  expenses  where  neutral  ship  captured  and  restored,  but  cargo 

condemned,  399. 
a  Ken  to  take  the  place  of  all  others,  400. 
when  captor  entitled  to,  552. 


Hostilities, 

retroactive  eflect  of,  459. 


Impoetation,  248,  510. 
evidence  of,  514. 

Impeisonment  by  Captors, 
damages  for,  417. 

Insurable  Interest 
of  captors,  451. 

Inteeeogatoeies,  481. 

contradicting  depositions,  481. 
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Invalidity 

of  proceedings,  78. 

of  notice  of  blockade,  84. 


Jurisdiction 

in  respect  of  recapture,  1 30. 

of  the  Britisli  Court  laid  down,  189. 

the  Prize  Court  properly  the  Court  of  the  Law  of  Nations,  189. 

bound  to  take  notice  of  an  illegal  practice,  the 
Eliza,  191. 
the  municipal    law    of 
England,  189. 
of  Vice-Admiralty  Courts,  257. 

altered,  note  to  258. 
of  High  Court  of  Admiralty  shown,  258. 

to  aid  the  process  of  Vice-Admiralty 
Courts,  406. 
discussed,  321,  552. 
review  of  proceedings  of  abolished  Vice-Admiralty  Court,  466. 

Justification, 

inevitable  necessity,  for  breach  of  blockade,  205. 


King's  Proctor,  560. 


Letter  of  Marque,  299,  478. 

Liability 

of  owner  for  act  of  master,  86. 

of  belligerent  officers  for  destruction  of  ship,  96. 

of  captor  for  expense  of  com  mission  of  appraisement  and  sale,  235. 

of  captor  for  negligence,  401. 

of  neutral  cargo  owner  for  act  of  agent,  292. 

of  cargo  owner  in  blockade,  358,  467. 

of  owner  of  cargo  on  convoyed  ship,  441, 

of  captors  for  costs  and  damages,  454. 

Licence, 

invalidity  of,  414. 

construction  of,  326. 

when  goods  specified,  protection  to  them  only,  326. 

British  subject  may  not  trade  with  enemy  without,  353. 

communicate  with  enemy  without  licence 
of  government,  353. 
intention  of,  529. 

articles  other  than  enumerated  carried  with  them  condemned,  360. 
to  import  goods  from  enemy  country,  485. 
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Licence — continued. 
invalidity,  485. 

to  purchase  a  vessel  from  enemy  merchant,  529. 
construction  of,  529. 
intention  of,  529. 
information  as  to  nature  of,  599. 

Lien 

on  recaptured  goods  landed,  130. 

on  things  salved,  131. 

upon  the  property  the  best  security,  133. 

not  recognized  by  Prize  Court  on  enemy  vessels,  456. 

of  neutral  on  enemy  ship,  518. 

LlGHTEES, 

transhipment  to  vessel  in  ballast  in  blockade,  546. 

Limitations, 

how  far  Statute  of,  applies,  96. 

Loss, 

incidence  of,  where  recaptured  ship  lost  by  accident,  389. 

Monition 

to  proceed  to  adjudication,  383. 

Municipal  Law 

must  be  noticed  by  British  Prize  Courts,  189. 


Naval  Station, 
what  is,  118. 

Natal  Stores 

to  be  sold  for  use  of  Crown,  17.     See  Pre-enijdicm. 

Negligence, 

liability  of  captor  for,  401. 

of  prize  master  in  losing  prize,  271. 

refusal  of  master  to  take  a  pilot  held  to  be  negligence,  271. 

of  captor  leading  to  loss  of  vessel,  395. 

where  convoy,  492. 

Neutral 

waters,  belligerent  within,  499. 

cargo,  6,  28. 

port,  7. 

ship,  1,  8,  127. 

trade  with  enemy  colony  illegal,  1 1 . 

nominally  neutral  vessel,  capture  of,  31. 
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NEtTTEAl — continued. 

ship  condemned  for  carrying  contraband,  1 . 
ship,  enemy  goods  for  enemy  port  on  board,  8. 
enemy  subject  resident  in  neutral  territory,  20. 
property,  aflBdavits  in  proof  of,  must  be  unequivocal,  25. 
shipped  by,  28. 

must  be  proved  to  be  neutral  at  all  periods,  30. 
compensation  sued  from  original  captors  refused  on  ground  of  hona 

fide  possession,  63. 
purchaser  of  enemy  ship  resident  in  enemy  country,  70. 
Prize  Court  cannot  legally  be  established  by  enemy  in  neutral 

territory,  78. 
ship  de  facto  British,  127. 
enemy  goods  captured  on  neutral  ship,  141. 
engaged  in  coasting  trade  of  enemy,  141. 
may  send  ship  to  \icinity  of  blockade  to  inquire  if  still  in  force, 

147. 
liability  of  neutral  to  condemnation  of  cargo  where  part  enemy, 

part  neutral  cargo  on  nrutral  vessel,  168. 
ship  may  have  licence  to  enter  blockaded  port,  198. 
where  a  neutral  has  a  licence  to  enter  a  port  there  is  an  implied 

permission  to  take  cargo  from  it,  lOy. 
consignor  before  war,  restoration  to,  on  capture,  209. 
cargo  maj'  bo  condemned  whpre  trade  botwepu  enemy  country  and 

enemy  colony,  217. 
wrongful  sale  of  .ship  to,  226. 

salvage  given  on  recapture  of  neutral  property,  239. 
neutrals  must  conduct  themselves  as  neutrals,  247. 
sale  to,  of  captured  ship,  258. 
allowance  to  neutral  purchaser,  259. 
concealment  of  enemy  interest  by  neutral,  2ii'). 
sale  of  ship,  258, 
cargo,  property  of,  265. 
owner  subject  to  flag  he  carries,  409. 
neutral's  territorial  rights,  412. 

neutral  shipper's  claim  in  opposition  to  ship's  papers,  cargo  owner 
makes  master  his  agent,  443. 
covering  enemy  interest  m  cargo,  265. 
owner  recovers  value  of  ship  where  lost  through  negligence 
of  prize  master,  271. 
capture  from  within  neutral  territory  of  ship  without,  287. 

defence  of    neutral  territorial  capture  must  proceed    from 
government,  287. 
ship  condemned  with  contraband  cargo  for  false  destination,  298. 
trade  between  colony  and  mother  country  of  enemy,  301 . 
ship  rescued  during  inquiry,  condemnation,  305. 
prima,  facie  neutral  cargo,  31 8. 

condemnation  of  ship  lying  in  neutral  port  invahd,  339. 
but  may  be  valid,  339. 
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Neutral — continued. 

transfer  of  ship  from  one  neutral  to  another  in  blockaded  port, 

355. 
property  must  be  proved  to  be  neutral  at  all  periods,  30. 
■where  neutral  ship  restored,  priority  of  expenses,  356. 
neutral  property  taken  from  possession  of  belligerent  not  usually 

liable  to  salvage,  367. 
ship  and  cargo  detained  abroad,  damages,  381. 
employment  of  neutral  ship  by  belligerent,  385,  599. 

for  conveyance  of  troops,  599. 
convoyed  ship  the  property  of,  441. 
effect  of  rescue  by  neutral  master,  458. 
ship  captured  intending  breach  of  blockade,  470. 
territorial  -waters,  499. 
lien  of,  518." 

liability  of  neutral  ship  approaching  blockaded  port,  521. 
sale  of  enemy  ship  in  neutral  port  to  neutral,  591. 
ship  carrying  despatches  for  belligerent,  607. 

Notification 

of  blockade  by  commander  of  squadron  held  invalid,  84,  86. 
absence  of,  immaterial  if  knowledge  in  fact,  89. 
of  blockade  must  be  revoked  or  still  in  force,  94. 

or  presumed  to  be  still  in  force,  194. 
duty  of  foreign  government  to  communicate  notification  of  blockade 

to  subjects,  195. 
one  week's  notification  of  blockade  held  insufficient,  208. 
where  master  will  not  be  excused  for  approaching  port,  427. 
duty  of  vessel  notified,  481. 
notice  to  neutrals  of  blockade,  573. 
extinction  of,  by  interruption,  533. 
renewal  of,  where  blockade  resumed,  533. 
arrival  of  squadron  insufficient,  533. 

Order  in  Council 

for  reprisals  not  declaration  of  war,  22. 

as  to  droits  in  Admiralty,  121,  note. 

as  to  neutrals  trading  from  colony  of  enemy  to  own  ports,  246. 

Papers, 

false,  309,  318,  350,  531. 

carrying  on  coasting  trade  of  enemy  with  false  papers,  531. 

two  sets  of,  360. 

destruction  of,  379. 

false  destination  in  bills  of  lading,  379. 

Partnership, 

liability  of  British  partner,  539. 
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POBT, 

enemy  ship  captured  in  neutral,  restored,  7. 
change  of  nationality  of,  in  contraband,  588. 

Pbactice, 

reference  to  experts,  36. 

further  proof  required  by,  76. 

not  granted  'when  no  fair  explanation  appears  forth- 
coming, 91. 

power  of  Court  to  review  decree  discussed,  91. 

petition  for  rehearing  refused,  91. 

salved  goods  when  landed  from  recaptured  ship  can  be  followed 
by  the  process  of  the  Court,  130. 

the  Court  has  jurisdiction  over  foreign  ship,  130. 

assessment  by  registrar  and  merchants  of  demurrage,  137. 

demurrage  allowed  from  captors  where  delay  in  entering  appear- 
ance, 137. 

a  master  must  depose  as  to  his  belief  that  cargo  is  as  claimed, 
202. 

report  of  registrar  and  merchants,  212. 

as  to  expense  of  commission  for  appraisement  and  sale,  235. 
marshal's  expenses,  235. 
no  fixed  time  for  lodging  claim,  303. 
reference  to  Privy  Council,  330. 
captor's  depositions  not  received,  343,  note, 
seizor  must  proceed  to  adjudication  with  reasonable  speed,  369. 
failure  to  proceed  to  adjudication,  383. 
monition  to  proceed  to  adjudication,  383. 
caveat  against  payment  out,  392. 
expenses  allowed  where  claim  rejected,  397. 
as  to  release  before  adjudication,  451. 
affidavit,  interrogatories  contradict  deposition,  481. 
very  rarely  captor  allowed  to  produce  evidence,  481. 
as  to  affidavits  of  captors,  521. 
captor's  right  to  freight,  552. 

duty  of  Court  where  droits  of  Admiralty  suspected,  559. 
plead ;  time  to  plead,  5. 

claim  for  speciilative  premiums  rejected  by  registrar  and  mer- 
chants, 212. 

Pre-emption,  13,  125,  212,  299. 

produce  (pitch  and  tar)  of  shipper's  country  subject  to,  125. 

naval  stores  to  be  sold  for  use  of  Crown,  17. 

tar,  pitch  and  hemp,  produce  of  shipper's  own  country,  subject 

to,  152. 
damages  for  delay  in  exercising,  against  His  Majesty's  Govern- 
ment, 439. 

R.  T  T 
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Presumption, 

tliat  tlie  body  and  substance  of  prize  is  in  tbe  country  exercising 

jurisdiction,  80. 
of  blockade  till  notification  revoked,  94. 
on  side  of  actual  captor  in  cases  of  joint  capture,  189. 
of  right  of  neutral  ship  to  leave  blockaded  port  where  licence 

granted  to  enter  it,  198. 
against  owner  of  cargo  in  blockade,  467. 
of  law  in  joint  capture,  474. 
of  intention  to  break  blockade,  521. 

Prioeitt 

of  expenses,  356. 

Pritateee, 

recapture  by,  12. 

amount  of  salvage  awarded  to,  12,  54. 
condemned  in  costs  and  damages,  20,  381. 
for  wrongful  detention,  381. 

Prize, 

definition  of  prize  goods,  136. 

admiral's  right  to  share  of,  3. 

amount  of  shares  of,  3. 

ship  acting  on  special  orders  from  Admiralty,  3. 

the  King  the  fountain  of  all  prize,  55,  447. 

proceedings  upon,  are  in  rem,  80. 

droits  of  Admiralty  distinguished  from,  118. 

British  sailors  on  foreign  ship  may  claim  in  respect  of  recapture 

ia  Prize  Court,  130. 
right  to  share  of,  ia  common  enterprise,  179. 
the  benefit  of,  to  go  "to  the  takers,"  179. 

but  constructive  helpers  also  may  benefit,  180. 
actual  co-operation  between  army  and  navy,  187. 
Courts  must  take  notice  of  the  municipal  law  of  England,  189. 
transport's  right  to  share  of,  227. 
animus  capiendi,  227,  551. 

there  must  be  animus  cainendi  in  privateer,  551. 
intimidation,  229. 

joint  chasers'  right  to  share,  230(a). 
share  allowed  to  crew  of  privateer  where  prize  crew  made  a  second 

prize,  548. 
right  of  naval  oflBcer  to,  when  on  board  ship  of  war  as  passenger, 

567. 
what  entitles  person  to  share,  567. 

ship  of  war  entitled  to  share,  where  capture  by  a  boat,  419. 
a  creature  of  the  Crown,  55,  447. 
share  of  ship  of  war  where  tender  makes  capture,  474. 

Prize  Courts, 

cannot  be  established  in  neutral  territories  by  enemy,  78. 
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Prize  Courts — continued. 

British,   have  juriadictioii  in  respect   of  the  recapture  of  ship 

belonging  to  a  friendly  power  at  war  with  another  power,  130. 
sentence  of  enemy  Prize  Court,  225. 
captors  may  not  claim  value  of  cargo  spent  upon  captured  ship 

restored,  583. 

Prize  Crew, 

m.ake  a  second  prize,  share  to  crew  of  own  ship,  548. 

Prize  Master, 

captor  responsible  for  negligence  of,  271. 

Proof, 

of  neutral's  property,  25. 

of  rule  as  to  restitution  and  salvage  in  another  country,  onus  of 

proof,  46. 
of  blockade  must  be  strict,  5. 
defect  of,  70. 
further,  required  by  practice,  76. 

disallowed  for  fraud,  76. 

the  indulgence  of,  89. 

of  blockade  allowed,  85. 

where  false  papers,  77. 

ordered  of  ship  and  cargo,  138. 

refused  where  fraud,  178. 

argued,  202. 

ordered,  152,  204,  218. 
discussed,  208,  268,  306. 
disallowed,  246. 

expenses  of  further,  allowed  to  captor,  248. 
a  fraudulent  purpose  defeats  further  proof,  270. 
further,  disallowed,  265. 
what  evidence  admitted  on  further  proof,  318. 
further,  rejected,  318. 
wrongly  allowed,  331. 
further,  ordered  in  salvage  case,  366. 
in  rescue  case,  458. 

unnecessary  in  joint  capture,  474. 

allowed,  495. 

ordered  as  to  continuity  of  voyage,  511. 

opportunity  to  prove  given,  544. 

ordered  as  to  British  ship  transferred  to  foreigner,  645. 
document  admissible  on  further  proof,  568. 
further,  as  to  letter  ordered,  570. 

Eansoms,  107. 

T  T  2 
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Eatification, 

of  treaty,  retrospective  eflect,  454. 

by  Govemment  of  blockade  established  by  naval  commander,  573. 

EECAPTrEE, 

salvage  on,  by  privateer,  12,  19. 

true  rule  of,  40. 

rule  same  for  allies,  42. 

of  British  ship  by  British  privateer,  lY. 

of  ship  of  owner,  subject  of  ally  by  British  ship,  39. 

rules  that  apply,  39. 

the  rule  of  that  country  to  which  the  recaptured  property  belongs, 
presents  his  own  consent  to  the  recaptured,  41. 

by  enemy,  63. 

compensation  denied  to  neutral  property,  63. 

ship  restored  to  former  owner  on  payment  of  salvage,  78. 

of  ship  by  own  crew,  130. 

lien  on  recaptured  goods  landed,  130. 

amount  of  salvage  allowed,  137. 

salvage  granted  on  recapture  of  neutral  property,  239. 

effect  on  freight,  261. 

of  ship  illegally  condemned  and  sold  to  neutral  purchaser,  258. 

no  freight  due  upon  recapture,  295. 

amount  of  salvage  allowed  to  revenue  cutter  on,  299. 

no  commission  necessary  to  vest  a  salvage  interest  in  captors,  300. 

and  rescue,  312. 
application  of  general  maritime  law  as  to  salvage :  neutral  property 
taken  out  of  possession  of  the  enemy  not  usually  liable  to 
salvage,  367. 
recaptured  ship,  loss  by  accident  of,  and  cargo,  389. 
incidence  of  loss,  389. 
by  convoying  vessel,  of  her  charge,  492. 

right  to  salvage  for  recapture  of  ship  by  convoying  vessel,  492. 
neglect  on  part  of  convoying  ship,  492. 
of  derelict  British  ship,  654. 
amount  of  salvage  allowed,  554. 

Eeoipeocity,  39,  41  et  seq.,  81. 
rule  as  to,  43. 

not  confined  to  recapture,  43. 
found  in  Magna  Charta,  43. 
what  rule  does  the  other  country  apply,  43,  63. 

Kefeeence, 

to  experts  on  nature  of  cargo,  36,  63. 
to  registrar  on  demurrage,  137. 
freight,  140,  430. 
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Reference — widiu  ueJ. 

to  registrar  and  merchants  for  amelioration  in  ship,  258. 

as  to  damages  for  imprisonment  by  captors,  419. 

report  of,  upheld,  212. 

objection  to,  upheld,  430. 

report  referred  back,  433. 
as  to  insurance  by  captor,  337. 
damage  to  cargo  referred,  379. 
several  matters  referred,  379,  380,  381. 
objection  to  report  overruled,  485,  note. 

damage  to  ship  referred,  where  taken  to  an  inconvenient  port,  666. 
report  of,  as  to  average,  583. 

Release, 

right  of  Crown  to,  before  adjudication  in  spite  of  non-consent  of 
captor,  441. 

Repairs, 

cargo  applied  to  repair  of  ship,  583. 
allowance  under  special  circumstances  for,  227. 

Reprisals, 

declaration  of,  19,  20. 

neutral  vessel  sails  after  declaration  of,  from  Thames  to  enemy 

port,  20. 
Order  in  Council  for,  not  equal  to  declaration  of  war,  22. 

Rescue, 

the  proportion  of  salvage  the  same  as  in  recapture,  lc!3. 

by  crew  of  neutral  shij)  during  inquiry  leads  to  condemnation,  305. 

effect  of,  by  master  of  neutral  ship,  458. 

on  cargo,  458. 

of,  by  master  of  enemy  ship,  458. 

Restoration, 

of  enemy  ship,  7. 

of  neutral  ship,  11. 

of  enemy  ship  and  cargo  captured  in  neutral  port,  7. 

of  recaptured  privateer,  17. 

of  cargo,  20. 

of  ship,  property  of  subject  of  ally,  recaptured,  39. 

decreed  on  appeal,  11. 

English  law  of  littoral,  42. 

by  consent  does  not  bar  a  second  seizure,  54. 

liability  of  captors  for  restitution,  63. 

to  former  owner  on  payment  of  salvage  on  recaptured  ship,  78,  89. 

of  ship,  125. 
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Eestobation — continued. 

Britisli  ship  engaged  in  unlawful  trade  with  enemy  recaptured, 

not  to  be  restored,  189. 
condemnation  to  Crown,  193  (a), 
of  ship  where  hondfide  mistake  as  to  blockade,  198. 
of  neutral  ship  where  licence  to  enter  blockaded  port,  201. 
liability  for  damages  on  restoration  where  cargo  sold,  208. 
of  goods  shipped  before  war  to  enemy,  to  shipper,  209. 
of  neutral  ship  between  enemy  country  and  enemy  colony,  217. 
to  original  owner  of  ship  illegally  condemned  in  Norway,  226. 

where  illegally  condemned,  then  sold  to 
neutral  and  then  recaptured,  258. 
of  ship  captured  within  territorial  waters,  412. 

where  compelled  to  break  blockade,  417. 

with  freight,  reference  to  registrar,  430. 

on  breach  of  blockade  where  cargo  condemned,  286. 

where  cargo  condemned,  301. 
of  cargo  prima  facie  neutral,  318. 
of  ship  to  bona  fide  pui'chaser,  321. 

with  costs  and  damages,  352. 
of  neutral  ship,  priority  of  expenses,  356. 
of  hemp  produce  of  exporting  country,  368. 
at  the  close  of  war,  453. 


Saie, 

title  of  owner  after,  339. 

of  cargo,  208. 

to  neutral  of  captured  ship,  258. 

of  enemy  ship  in  neutral  port  to  neutral,  591. 

Salvage, 

amount  of,  allowed  to  privateer  on  recapture,  12,  19,  54. 

moiety  allowed,  19. 

discretion  as  to  amount  of,  12. 

shares  of  men-of-war  and  privateers,  19,  54. 

general  rule  as  to,  19. 

amount  of,  allowed,  (note)  137. 

salved  goods  when  landed  from  recaptured  ship  can  be  followed  by 

process  of  the  Coui't,  130. 
a  question  of  they»s  gentium,  132. 
amount  of,  allowed  to  foreign  salvor,  137. 
given  on  recapture  of  neutral  property,  239. 
one-eighth  deducted  for,  261. 

on  recapture  may  be  claimed  by  a  non-commissioned  vessel,  438. 
amount  to  revenue  cutter  on  recapture,  299. 
general  maritime  law  applied,  312. 
rescue  and  "  re-taken  "  distinguished,  312. 
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SaltAGE — continued. 

main  body  of  fleet  entitled  to  salvage  in  recapture,  314. 
military,  and  when  due,  365. 

civU,  discussed,  365. 
neutral  property  taken  from  belligerent  not  usually  liable  to,  367. 
when  recaptured  ship  lost  by  accident,  389. 
on  appraised  value,  389. 
proportional,  decreed,  485,  note, 
convoying  ship's  right  to  share  of,  492. 
right  to  share  of,  of  original  crew  where  prize  crew  take  a  second 

prize,  548. 
general  practice  as  to,  in  navy,  549. 
more  than  Prize  Act  amount  allowed,  554. 
amount  allowed  on  recapture  of  derelict,  554. 
duty  of  salvors,  555. 

Seaech, 

right  of  belligerents  to  search  neutrals,  162. 

incontestible,  156. 

interposition  of  force  of    another   sovereign   cannot  vary  legal 

I'ights  of  belligerents,  157. 
penalty  for  contravention  of  right,  confiscation,  159. 
important  judgment,  167. 
of  neuti-al  ship  under  convoy,  441 . 
resistance  to,  441. 

Seizure, 

second  seizure,  54. 
seizors,  54. 
right  conferred  on  captors  by,  449. 
embargo  a  provisional  seizure,  459. 

Ship, 

neutral,  8,  127. 

pieces  of  ships  sent  in  detail,  15. 
sale  of,  must  be  bond  fide,  37. 

of  owner  subject  of  an  ally  recaptured  by  British  ship,  39. 
liability  of,  1. 

not  affected  by  character  of  cargo,  60. 
freighting  a  ship  to  enemy  not  lending,  60. 
delay  in  bringing  to  adjudication,  68. 
purchase  of,  from  enemy  in  time  of  war,  70. 
cannot  change  her  character  in  transitu,,  75. 

owner  of  enemy  ship  alleged  wrongfully  destroyed  may  only  pro- 
ceed against  officer  immediately  responsible,  96. 
not  confiscated  where  extenuating  circumstances,  100. 
release  of,  when  cargo  condemned,  100. 
fraudulent  transfer  of  neutral,  127. 
condemned  where  claimant  not  real  owner,  129. 
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Ship — continued, 

interest  in,  of  owner  of  contraband  cargo,  146. 

armed  convoy  to  neutrals,  right  of  search,  161. 

neutral,  may  have  licence  to  enter  blockaded  port,  198. 

captured  ship  in  port  of  ally,  225. 

wrongful  sale  of,  to  neutral,  226. 

condemnation  of,  where  cargo  loading  continued  after  notice  of 

blockade,  238. 
and  cargo  condemned  for  fraud,  246. 
condemned  for  saUing  under  false  flag,  409. 
American,  captured  by  French,  condemned  in  Spain,  purchased 

by  a  Dane,  321. 
honaflde  purchase  of  captured,  321. 
transfer  from  enemy  to  neutral,  331. 
continuance  enemy  management  and  trade,  331. 
fictitious  transfer  of,  331. 
seized  without  reasonable  cause,  352. 
restoration  of,  with  costs  and  damages,  352. 
a  month's  demurrage  given,  352. 
employment  of  neutral  ship  by  belligerent,  385. 

against  will  of  master,  285. 
neutral,  captured  and  restored,  freight  and  expenses,  399. 
attempting  breach  of  blockade,  470. 

Sight, 

effect  of,  in  capture 
before  chase  begins  not  sufficient  ground  to  allow  claim  for  joint 

capture,  179. 
discussed,  185,  315. 
not  enough  for  army  to  share,  188. 
private  ship  in  sight  in  joint  capture  not  entitled  to  share  as  joint 

captor,  255. 
claims  of  a  boat  in  capture,  397. 
in  joint  capture,  474. 
King's  ships  (Dtimo  cupiemU,  475. 
privateer  in  sight  of  prize,  551. 


Tender, 

capture  by  ship  of  war,  right  to  share  of  prize,  478. 

Teemination, 

of  actual,  of  voyage,  505. 
of  voyage,  628. 

Territory, 

neutral,  286. 

capture  from  ship  within,  of  ship  without,  286. 
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Teeritoey — continued. 

defence  of  neutral  territorial  capture  must  proceed  from  Govern- 
ment, 286. 

act  of  hostUity  not  to  take  commencement  on  neutral  ground,  287. 

no  use  of  neutral,  for  purposes  of  war  to  be  permitted,  287. 

remote  uses  of,  distinguished  from  proximate  acta  of  war  upon, 
287. 

passage  of  captors  through  territorial  waters,  323. 

does  not  invalidate  non-territorial  capture,  323. 

territorial  limit,  499. 

Teading, 

with  public  enemy  forbidden,  104. 

unless  with  permission  of  Crown,  128. 
leading  case,  116. 
confiscation  the  only  punishment  for,  108. 
with  public  enemy  referred  to  as  criminal  transaction,  129. 
cartel  ships  may  not  trade  with  enemy,  403. 
with  enemy  act  and  intention  necessary,  464. 
of  British  merchant,  539. 
permission  to  trade  to  neutral  port  from  blockaded,  580. 
of  ally  with  enemy,  595. 
territorial  rights  of  neutrals,  412. 

Teansfee, 

fraudulent,  of  ship,  127. 

of  property  in  transitu  in  contemplation  of  war  invalid,  434. 

of  ship  from  enemy  to  neutral,  331. 

presumption  of  fictitious  transfer,  331. 

of  ship  from  one  neutral  to  another  in  blockaded  port,  355. 

effect  of  restrictive  covenants  on,  363. 

vitiated  by  enemy  interest,  363. 

legal  transfer  and  Kens,  618. 

of  British  ship  captured  to  foreign  owner,  545. 

of  enemy  ship  in  neutral  port  to  neutral,  593. 

Transhipment, 

fictitious,  to  cover  enemy  goods,  8,  10. 

from  enemy  to  neutral  ship,  10. 

of  cargo,  138. 

outside  blockaded  port,  546. 

from  lighters  to  ship  in  ballast,  546. 

cargo  sold  to  defray  expenses  of,  608,  note. 

Teansport, 

discussed,  385,  599,  605. 

neutral  vessel  engaged  as,  601. 

definition  of,  602. 

the  Transport  Board,  602. 

knowledge  of  master  as  to  use  of  ship  as,  606. 

R.  U  ti 
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TEANSITr, 

capture  in,  of  property  shipped  by  neutral  to  become  enemy's 

property  on  arrival,  28. 
change  of  character  in  transitu, 
(i)  of  cargo,  74. 
(ii)  of  ship,  74. 
property  cannot  be  converted  in  transitu,  161. 
transfer  of  cargo  in  transitu,  149. 
when  war  not  imminent,  149. 

Teeatt  of  Peace, 

efiect  on  capture,  545, 

Trinity  House, 

Elder  Brethren  of,  advise  Prize  Court,  521. 

Troops, 

carriage  of,  385. 


Usage,  41,  79,  122. 

of  nations  preferable  to  the  legal  arguments,  16. 

common  usage  of  the  world,  80. 

of  nations  as  to  breach  of  blockade,  89. 

VAirE, 

reduction  in,  of  cargo — baU,  484. 

Veeipioation 

of  papers  by  master  of  ship,  202. 
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